JAMAICA

iN THE COURT OF APPEAL

LSUPREME CCUURT CivVil. APPEAL NO. 49/89
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DENT

Hilary Phillips & Denise Kitson
for the appellants instructed by
Perkins, Grant, Stewart, Phillips & Co.

Dr. R.B. Manderson-Jones for respondent

29th & 30th May, &
19th June, 1990

DOWNER, J .5

The Background

since cne half or the proceedings in chis case, -
nas alzeady been cisposed of on appeal and che accion is
vei to be tried, iiL 1s necesgary tce advert brierly to what
las gone befcre o grasp the legal i1ssues ralsed in this
interlocutory appeal. Davia Rudda, the respondent brought
an acceion againsgve the appellante Croewne Ffire Extinguisher
Services Limited and pdward Tayloyr, the planaging Director
as tihie first and second defendants and Jamaica Public
service Company Limiced, the third defendant,

It is convenient to set cut the endorsement on
the wiit t¢ get an overview cf the way the issues will be

Loilsed at the triail. 1t reads -
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" ENDORSEMENT

The Plaintiff claims an injancticn
and damages against the first
Defenaune for breach of contract
and breach ¢iL statutory ducy; an
injunction and danages against tne
cecond Defendant for breach of
statutory auty and inducenment to
breach of contract; and damages
dgainst the Third Defendant for
negligence and breachi of statutory
duty - ail claims arising ou: of
the discennectaion of electricity
supplics to do. 17 Wickhaia svenue,
Kiugscon 8 in the parich of

St. i:ndriew on po about 9th hay,
L9¢9, and in relation tc a tenancy
agreement between the Plaintifr
and the First L2fendant in respect
of the said prenises.”

Jam~ica Public Servite (Public Service) brought a
summens to stiike out che Statement of Claim so far as it
related to them. kecord J. acceded to their prayer and
xudd appealed. +whis court set aside the crder of the
Suprene Court aend che action hes been restored on the obasis
that there are serious issues 0 be toied on the tortious

liability of Public service. See David iludu v. Crowie

Fiyve mrtinguisher yervices Ltd. L.C.C.ia. 48/09 delivered

«Uth December, 194y,

“hie appeal is concernca with that part of the
acticn ageinst the company and Tayior as first and second
defendants, as sumrarised in the endersaticn on che writ,
These allegatcions were anplified ir tne Stotement of Claim.
ss a furcher siep, Rudd sougnt an interlocutory injunction
which was heard at the sawe time with the suamens to
strike out the statement of claim ,nstituted by Public

. service, Here is the relevant part of that sunmens -
i, daT the Fixrst aﬁu Zecend
Defendancs by thewselves ox

stherwise howsoever be
restrained fromn further
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¥ interierence with or
incerruption of the Plain-
tiff's guiec enjoyment of
premises situated at wWo. 17
Wickham .awvenue; Kingston U
in the parish of Ut. indrew
from the date hereof until
the wrial c¢f this action.”

Since the order on this summons is the order appealcu
irom, it will clerify matuvers if the relevant parc is set
cut. it reads -

“l. THAT the first and jecona
Defendants by themselves cr
by theii servants r wcyents or
othervise howscever bLe
restrainea from furthes
interfercnce wicth oOr incerrsup-
tion of the Plaintifi’s quiet
enjoyment of prumisec situated
at Mo, 17 wWickham svenue,
Kengeron 8 in the perish of
St. ancdrew from the cdate hereof
ncil the crial of this actiong

2, THAY the First Defendantc forth-
with apply and in any event by
the 26th of kay, 1989, to :the
Yhird Defendant, JhabBalCh PUBLLC
CERVICE COMPANY LIMIYED, tu
restore c¢lectricity supplies to
premises at e, 17 @ickham
hvenue, hingston U, in the
parish of Sc. znurew, in the
same account in which 1t had
been supplied on the tth ray, 1989;
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4. THAT this ordoey 1is on conditicn thac
the Plainciff-

(1) pay all ocutscandzllg anoune
cdue on the account;

{1i) pay the reconncotion fee;

{iii) pay any deposit reguired by
the JAbAZCH PUBLIC SERVICE
CoOMPANY LIiMiveD for
reconnections;

(.v) Indemnifies the First and
secondG Defenaants againsc
all charges by the JaAMALIL
PUBLIC SERVICE COMPANY
LIMITED in respect of electri-
city supplies while in
occupation.”
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it 1s againgt this backgrounda that it is now appropriace
to consider the issues to be resolved,

Did Kecord J. grant a mandatory

order against the appellants which
was ‘in vain'

To appyreciate the uvrder mace below, it is necessarv
to refer initially to the stutement ¢f Claim, In it Ruad
alieged that he was dismissed. ‘This is how that espect was
pleaded -

“5. By letter awated lith January, 1589,
che Second pefenuant writing as Chairman
of tihne First befendant auvised the
Piaintaif that he hau taken the decision
tiiat any further asscclaticn with the
First Defendant company by the Plaintifr
coutls only be co discuss chie Plaincifif's
entitclements, that the Plaintifft’s
fusther attendance at the coffice wouid
not be necessarcy and that che Plaintcifi
should zetuin the keys to the dirst
Defendant’'s cffice without delay.”

Tne essence of kudd’s claim avainst the Company and laylor
vas set in paragraph siy of the statewent of cleim. It
rcaas

“U. in or about the month of May, 153¢9,
cthe Fixet and Second Defendants in
breach of statutcry duty under the kent
Restriction set (sec. 27) &na of the
Lerms of the said tenancy agreement

and calculatingly intending to interfere
with the guiet enjoymenc cf Che
premises by the Plaintifif and to compel
the rlaintiff to deliver up possession
of cthe said premises, unlawfully and
maliciously airected the Thirc
vefenaant to disconnect the electricity
supplies tu the said prewisec.”

Subseguently, xudd then sougnt interim relierf and took cut
a summons against Public Service. 1In that sunmcens (supira)
he also sought relief from the Ceompany anu laylo:.

in an unusval intervention, kKecord J. invited kudd's
counsel to amend his suimacens which Ur. manderscn-Jones

accepted. Thesce were adversary procecdings yel che learned

Judge failed to invite counsel for the Cowpany and Taylor
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te make any submissions on this proposal. .t is necessary
to see how the Judge appiroached the issue. e said in the
course of his judgment -

B ecenascenoeifl View ¢£ the order J am
about to make I awn going to invite
yvou Ly. manderscon-Jones tou nake an
application for an amendment to che
summens for the Court to orcer the
First Defendant to make an application
to the Jamaica Public Service to restore
the electricity., {(Dr. Mandarson-Jjones
applies accordingly). The amencment
would be that the First Deiendant
forthwith and in any event by the
20th day of may, 158% apply to the
Jamaica Public Service, the Third
Defendant tc restore the electricity
supply to the premises at No., 17
Viickham iavenue Xingston 8§ in the parish
of Laint Lndrew in the name of the
dgccount in which it had Lecn supplieu
on the 4th day of may, 1589, That would
be 1L {(a) of the Summons,"®

since the order was made xn tervis of the amendment,
the mandatory injunction offended the maxim “equity does
net act ain vawn,” it is true thal the coercive vower of the
injunccion could nave a disastercus efrect on Taylor ii he
discueyed its termg, He could have been wmprisoned. but
how would the coercive power reach Public 3ervice so chat
electricity ecould oo restoredy It cculd never have any effect
on Public Service and once that is conceded tihic amendment
ougnv not to have peen proposed or acted on and so the
injunction chould not have been granted. ‘“There is alsco
anotner codeni ieason winy a mandatory injunction ought not
tou have been considerea in the circumstances of this case.

LN fuad v, Crowne Fire Sxtinguisher Services Litd. (supra)

there was unanimous aceeptance of the principle enunciaced

by mMegarry J Shepperd domes Ltd. v. fanaham (1L%70)

2 i4ll BE.R. 4£0Z vhacv four en interlcocutory mancaiory injunction

tC e granted, the case has to be unusually screng and cleas
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:ven if it was sought to enferce a contractual obligation.
‘he principle hae been applied in England in Locabail

International ¥inance Ltd. v. Agro export -(15¢¢) 1 Bll E.R.

U0 ana in Jamaica in Esso dtandaru 01l U.Ah. Led., v. Lloyd Chan

S.C.Coh. 12/60 dated march id, 1945,

fo v against this principle :that Kudds case

against the Company and Taylor must be examined., I(n paracraph
s§ix of his Statement of Claim (supra) Ruae alleges that the
Company and Yaylor are iiable Lo him for breach ovi statutory
wuty and he speciiics Section 27 of the Kent RKestriction ict.
That section reads -

"El o~ (L) Lxcept under an crder or
judgnent of a competent court fer the
recovery oi possesegion of any controllied
premices, no person shall forcibly renove
the teunanc from those premises or uo any
act, whether ia relation to the promises
cr otherwise, calculated tc interfere
wicih the quiet enjoyment of the premises
by the tenant or to compel him to

aeliver up possession of the premises

{z) Every person who contravenes
any of the pirovisions or subsection (1)
chalil, upon summary conviction thereof
before a Kesident magistrate, be lLiable
o be umprisoned for any term not
exceeulng twelve moncths.”™

The comparakle section of the United Kincuom kent [icc was

considered in meCall v, Akelesz & another (1574

1 All B.K. 727 ana the head note accurately summarises the
relevant principle. 1t staces that Section 3U(2) dic not
therefore give rise to a civil remedy for damages for
harrassmeni, .n addition to impesing a ciiminal sancticn.
If this be the law in Jamaica it is daificult te unaerstand
low it could be ccntended on behalf oi kKudd that ne has an
unusually strong and clear case in tort for a breach of

Section 27 of the “ent Restriction Act.
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It is therefore instructive tc ascertain the
reascns which made the learned judge ieel impelled to
grant the mandatory injunction against the Company and
Taylor. 1iIn rightly recognising the zmportance of eiectricity

supply he said at p. 101 of the record -

Feocnsaoe 65 far as the mancatory
injunction is cencerned I find that
electricity is an essential commoGity
in any househcld in Jamaica ”

A5 fox his wviews onn the liability of Public Lervice,
he saw this only in cterms of contract for he said at
p. 1U3 of the reccrd -

" as far as the Third Defencanit s
concerned i fina that there was no contract
between the Flaintiff and the Thira
Defendant. When the Third Defendant is—
connected the light, this was nct a bhreach
between the Plaintiff and the Third
Uefendant and Jamaica Public Service was
marely exercising a right which they had
under the contracc with the Firstc
Defendant. There being no contract I
find that the Thira Defendant owed the
Plaintiff no duty of care."

dad the appropriate authorities been cited to the Jjudge.
he woula no doubt have graspeu the essence cof the toriious
liability which could be implied from the Electric Lighting

Act &nd the Laicence. uee David Rudd v, Crowne Fire

Bxtinguisher Services Ltd, et al S.C.C.a. 48/89 dated

20th Decumber, 1959.

The ovher basis on which the respondent Rudd relied
for the justificatcion for a mandacory injunction was thac
both in the c¢ndorgemenc and in the Statemcnu of Claim tnere
is an averment foxr bieach cf contract which had been
breached by appellants, and that an interlocutory mandatory
injunction was necessary to restore ithe status quo.

The relevant paragiaphs of the Statement oi Claim are as



follews -

“(2; By an oral agreement made between
the Flaintiff and the Defendant in
Septembeyr ., 1988, the First Defendant
sub+-let to the Plaintiff premises
situated at 17 Wickham Avenue,
Lingston 8 in the Parish of 3t. indrew
at a monthly rental of $1,000.00
commencing from 15th September, 1982,
an¢ the vlaintiff entered intce occupa-
tion of the said premises in

Hovember, 1588."

(3) 1t was a term of the said
tenancy agreement referred tc¢ in
paragraph 2 hereof that during the
tenancy electricity would be supplied
tc the said premises by and at the sole
expense of the Firsc Defendant as
landlord of the Plaintiii.

(4) It was also a term of the said
tenancy agreement that the Plaintitrt
would have quiet enjoyment of the said
premises.”

As Miss Pnillips for the appeliants pointea out
the implied term for guiet enjoyment which Rudd enjoyed
by virtue of hig tenancy with the appellants ceased when
oy notice the nead lanalord terminated che tenancy agree-
ment with the appellants, The law of this aspect is set

out in paragrapn 227 Volume <7 of Halsbury’s Laws of

mngland 4th edition and Adams v. Gibney(iltsvj o 2ing bt was

citea to illucirate the woctrine. Luppoit is aiso to be

found in (1951) Landlorc And Tenant by Yates & Hawiins

pe 9¢. Uhis notice was given to the appellancs on

<4th Mavcen, 1909 anc the reguest was L0 give up possession
by may 1, 1%89. udd was daismissed by the appellants in
January 1989 and in his Statement of Claim he states that
the disconnection of electricity supply was noc until

May 9, 1949, Iis was stated previously, eqguity does not
act in vain, so an inteilccutory mandatory injuaction

ousht not tu have been granted against the appellants wheu
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hey had uo power ve supply electricity. However, the
ylst of Rudd's claim as against Taylor and the Company was
that the direction to aisconneci was given when iudd was a
statutory tenant of the head landlord. See section 28 of
the Kent Kestriction iAct. Since so much turns on this
letter, is 1is zppropriate to cite it. 1c reads -

YMay <, 1569,

Jamaica Public sService Cc. Ltd.

Kuthven Road,

ALHGCSY0N.

ATTENTION: MR. NOEL PECK

Dear Mr. Pecik,

[ MRETER ACCOUNT # 1406086176090
17 WICKHAI AHVENUE, £7. ANDREW

We are requesting that you disconnect
the above referenced meter with
imedliate effect.

We note that since this meter was
connected to the above mentioned
premises that we have rceceived nc bills.
Vie are recuesting that all bills be
sent co 4 GHETWA GRLZEW AVENWUE,

KINGEITON 11 at cur Company's Office

for payment.

Ycurs respectfully
CROWNE FIRE EXTINGUISHER SERVICES LIMIZYED

S5GU/ ccovcesvcconssconns
B.id. TAYLOR
Managing Director
Surprisingly, ludd's Statement of Claim uces not

refer specifically to this letter for its full force and
effect, wotwithstanding this omission in his Statement of
Claim, in paragrapnn iz or the said claim he does aver that
the appellancs “unlawfully and neiiciously directed the
“hird Defendant to Gisconnect the electricity supplies tc

the said premises.” Even if his action tfor iaxducement to
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breach of contract 1s a good one against¢ che appellancs,
a mandatory injunction against them on this basis would
be inappropriate as it could not restore electricity
supply.
Did the learned judge err in

granting the interlocutory
prohibitory injunction soughti?

The foundation of che leurned judygc's decision to
grant interlocutcoxy relief by way cof a prohibitory
injunction, was basec on his interprecation of Section 27
of the wkent Restriction Act; the breach of which he said

crected tortious liability. These were his words -
“ Dealing with the first parugraph
of the Summcns as againsi the #First
and Second Defendancs, £ f£ind that thiere
is a sericus 1ssue to be tried, in that,
the issues are not frivolous or
vexatious. I haveé gone on tc considex
the balance of convenience, whether to
grant or refusc the injunction. I have
questicned whether damages will sutiice.
in consicering that aspect I have
considered Section ©7 of the Rent
Restriction ict, and it appears at this
stage that the sec¢tion has been breached
by the First and $econd Defendants by
having the lights aisconnecied, and thils
cercainly amounts to a tort against the
Plainciff, who is one of the persons who
the section was intendcd Lo protect in
thaet the injury is of the kind that the
section is intended to prevent, L draw
comfort from WaRDER V. COOPLK submitted
by Dr. (tandex:soun=Jones,”

i¢c reicerate, it is highly probable that the courts
in thic jurisdiction will follow the English Courc of

Appeal in MeCail v. Lbelesz (supra). Ms previously stuated

however what could be in issue at a trial wculd be the
averrnent in parzuraph six oif his statement of Claim that
the appellants "unlawfully and maliciously dixected the
third gefencdunt {(Public Service) tc disconnect the clectri-

city supplies te the said premises.” Lt 1s an important
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allegation and has to be distinguished from the separate
issue of lawfuily terminating the ccntiract between Jamaica
Public Service and the appeliants. Furthermore, this
allegation has been considered and applied in this jurisdic-

tion, See Minott v. Swmart (1974) 22 wWw.Xl.k. 316.

The claim bears examination as it has raised important
legal issues on somewhat imprecise pleadings. It seeme that
the tort contemplated is “procurine o kreach of contract®
adverted in his endorsation on cthe writt, There is authority

referred vo in the previcus proceedings David Rudd v, Crowne

Fire gxtinguvisher Services uod. (supra) which suggest that

tie Blectric Lidghiting act and the licence puxsuant thereto
imposes a duty net vo uisconnect vithout netice oi to
reconnect if reguested cf pPublic Service to any "any person
in possession of property"” anc that includes an occupler.
'Yhis tortc howevar. is applicable not only when the tortifeauer
procures a breach cf contractural rights, but tu cther rights
as well. Lord Mecnaghten recognised this in his stacement

about the tort {Lumley v, Gye (1653} 2 E & B 21d) 1lld E.R. 743

or {(1843-60) 411 E.x. p. 2008 in Quinn ueathem (190U1)

Gd.l. 493 at 510, He said -
“the aecision was irighe noo on che
ground of malicivus intention -
“hat was not, i thini, the gyist of
the acticn but on tihe ground that
a vicotation of o legal right conuicied
knovingly s a cause of action and that
ic 1s a violation of a iegal right to
interfere with contractual relations
recognised by law, Lf tlere e not
suificient justification foxr the
interference.”

James v. ‘ihe Coumcnweaith (1%39) 62 C.L.R. 339, 37¢

is an slliustration of now the tort applied in

fdewinan v. sachary (1646 Aleyn 82 L.R. 683 developed in

Lunley v. Gye has been expanced to accord wiih general
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principle admitted in Quinn v. Leachem.

There seemt to be alsc a claim by Rudd of
conspiracy between cthe two appellants to dGisconnect his
electriciiy supply and a claim that Taylor incited the
Company to breach its tenancy agreement with Rudd in
paragraph 17 of the Statement of Claim. That is ancther
matter which altnough not expressed with precision, may be
decided at trial.

A1l chese claimg however, could not be the basis feor
granting prohiplciory injunctive relief. If it 1s proved
that clectricity had bewn disconnected by the inducemenc of
the appellancs then damages would be an adequate remedy.
Moreover, although the respondent has averred in paragraph 1o
of his Statement of Claiwm that -

- vhe First and Second Defendants

threaten z2nd incend unless restrained

by thie HZoncurable Court to continue

te interfere with the guiet enjoyment

0y the Flaintiif cf the premices.”
ne has not swein in his affidavit that there is a likelihood
that hig erstwhile employer will seek to disconcinue his

supply c¢f electricity i. 1t is ever restored. That would

]

be necessary a triaple issue and woulda be the bas:is

(o]

O Yais

T

Lo grant prohibitoury injunciive relief. See Leader v. ioody

(L973) L.lt. 2u ¥g. 154,

A5 for the restoracicn of clectricaty, this court
has alreacy decided on & suvmaons to strike out che
respondent's statement of claim that he has a seriocus issue

to be tried ia that regard. as for Warder v. Cooper (1970)

LAl E.k. 1112, it does not afford the responaent any
assistance as the learned judge founu, That was a case
under section 32(1) of the Rent Act (U.K.) not Section 30U

which deals with harrassment. Tie issue under Section 372(1)
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was the necessity to recover possession by virtue of a
courtc order where the person in possession is deemed to
be a tenant. 1in these conditions, Stawp J. decicded in
interlocutory proceeaings, that the deemed tenant wac
entitled to an injunction go peswit him to re-~occupy when
the employer had changed the locks on hiils residence, after
he had oeen disressea from his employment. The terms of
nis service agrccment was that he was entitled vo & rent
free house. in this case, the landlord has not sougnt to
recover pessession, or is the appellant seeking to reccver

possession. Wwhat Warder v. Cooper dcoes i1llustrate was that

stamp J. was bold encugh in interlocutory proceedings to
deciare -

¥ e eeneee.whereas here, wnat cne
defendant has done is to infringe

che terms of an iict and so committed

a tort. For although S 32 conferraed
on the first plaintiff no propriecary
interest in the bungalow, the breacn
of its cerms by the defcaGant was; in
my Judgment, & torv. 'The ficut
plaintiif was clearly one c¢i th2 class
of persons whon the section vas
intendaed to protect, the injury - the
¢vidence is that the first plaintifi is
homeless - is of the kKind that Lhe
section is intended to prevent and it
is the breach of the statutory quty
wiichh 1s causing the damage to che
first plaintifi.

Conclusion

The previous litigation on appeal has thrown up
difficult points ofAlaw cn a4 sumsnons by Public sService to
strike ouc the respondent’s sStatement of Claim for the
restoration of eleciricity. The order on appeal was that
there was & scrious issue to be tiied and there was an
order fur a speedy itrial. Let it be acknowledgea chat
Record J. recognised at tiie incepticn of these proceedings

that he was Jdecling with an imporcant and uryent issue.
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ile saia -

"I cdraw comfort from VWARLER V. COOPER
submitted by Dr. Manderscn~Jones (A
porticn of t¢the Judgwent is vead).

Ay fay as the mandatory injunction is
cencerned [ find that electricity is
an essential comrodity in any house-
held in Jamaica.”

Where he errec Wwas in grancing the injunctive
relief againsc these appellants because to reiterate he
thought that, there be.ny nou contract between the
respondent and Public service; no liability coula be imposed
on Public Serxrvice.

»n this incerlarutory appeal waich also raised
Gifficult points of law, we allowed it; and set aside the
orders yraniing injunctions in the supremne Court. we alsc
awarded costs te the gppellants both here and below.

“hese are the reaswis Lor that order.

ROWE, P.s3

1 concur.

GGRD,_QN L] J i .__(__Ii.(j_.‘:" =,

L concur .




