IN THE SUPREME COURT OF JUDICATURE OF JAMATCA
IN EQUIYY

SUIT NG. E. 394 OF 1989

IN THE MATTER OF THE TOWN AND COUNTHY
PLANNING ACT

CAND

i¥ THE MATIER OF THE TOWN AND CGUNTRY
PLANNING {KINGSTCH) DEVELOPMENT
ORDER. 1968

ANEID

IN TEE MATTER of premises known as No. 26
and 28 Lady Musgrave Road, Saint iAndrow,
regiscered ar Volume 1021 Follo 320 and
Veolume 1091 Folio 95 respectively, of the
Registrar Beook of Titles.

BETWEEN ROWLAND CURRY -
AN D SYRIL CUKRY
PLAINTIFFS
AND . SPIC "N" SPAN (DRY CLEAWERS) LIMITED
AND THE TOWN AND COUNWTRY FLONNING AUTHCKITY FIRST DEFENDAWT
AND . THE ATTORNEY GENERAL FOR JAMAICA ' SECOND DEFENDANT

Mrs. Budson-Phillips ¢.C., instructed by i'r. Adelph Edwards for the Plaintiffs.

Messrs, Patrick Foster and L. Puscy instructed by the Director of State
Proceedings for the Defenduats.

March 1, 2, 1390 and October 5, 1990.

SMITH, J:

By Originating Sumsons datsd 8th Dicosier, 1989, as amended, the

- plaintiffs seak’

A. The determimation by the Courc of the following questions, namely:
!, Did rhe publicition of the Tuwr «nd Country Planming (Kingstom)
Development Order 1985 in the issues of the “Dally Sleaner™ of
the 2lat May, 1965, 28th May, 18565 and 4th June, 19659 satisfy
the provisions of section 5(3) »f the Town and Country Planning

Act and 1a particular parégraph (b} thercof?
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2. (oot pursued)
3.  (not pursued)
4, Is the Town and Country Plauning (Kingstoa) Development
Urder, 1966 valid and of effect?
B.lr Thé f;iiowing relief; namely:
I. A De;laration that -
{2) the aforementioned notice did not comply with the
| prbvisioné of pzetlon 5 {3) of the Town and Country |
Planuing Act;‘ |
) T
{g) by reasonréf the matters set out in paragraph .(a) hereof
the Tawn'and_COuntry Planning (Kingston)} Development
Order 1966 is illegal, null aud void and of no effeck.
2. Ao Order that the Town and Country Planaing (Kingston)
Development Order 1966 be rascinded.
The first and second plaintiffs reside at, and are the registered proprietcrs
of premises known as No., 26 Lady Musgrave Road, Xingston 5, in the parish of
- St. Andrew. These premises were acquired by them on the 13th April, 1983,
They are the Directers of Spic fn" Span {Dry Cleaners) Limited, the third
plaintiff herein., The third plaintiff is the registered proprietor of premises
No. 48 Lady Musgrave Road in the parish of St. Andrew which were acquirea on the
13th April, 1973,
Nurmber 26 Lady Musgrave Xoad is situated at the coruer of Lady Musgrave
Road and Dowter avenue and has been used es home and business place by the first
and secoud plaiuntiffc since 1963, first ag tenants and since 1983 as owners.
The business carried oo chere is that of dry cleamers as well as shampooing
of carpéts and uphiclstered furniture under the trade name of Spic “n"™ Span
Dry701ean&rs.
Buzber 23 is usad in comjunction with No. 25 for the purposes of the
;laiﬁtiffs*‘business.
| In Moy and June of 1965 the Town and Country Planning (Kiugstou
Provisional Development Jrder) Notice 1965 was published in the Daily Gleaner

and was duly gazeites.
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This provisional Order was_confirmed with modifications and incorporated im the
Town and Ccun;:y Flanning (Kingston) Development Crder 1966.

| Ihis Order provides for a road reservation of one hﬁndred féet for
Lady Musgrave Road which road is presently fifty feet wide. .It alsoc pro?ides
for 2 road reservation of 100 ft. for Downer Avenue which was then and is now
thirty ft. wide. |

The plaintiffs claim that the proposed rcad énd aven;a Qould cut
through the centre of their premises No. Z6 Lady Musgra#e Road and would thus
necesgitate the destructicn qf the buildings thereon.

They swors that-at-thc ﬁime whent No. 28 and No; 26 were acquired in
1973 and 1983 respectively they were not aware of th~ existence of the afore-
mentioned road reservatiocas. Tbe Certificates of Title registéréd at Vélume
1021 Folio 320 and Valﬁme.logl Folic 35 zespectively do neot coutain any notilce
of the said reservatlons.

The heart of the plaintiffs’ conteantion is thaf the Notice of thé
preparation of the Proviéional Develcpﬁent Order as published, did not speéif§
the locality to which the said Order related as. is required by section 5 {3)(b)
of the Town and Country Planning Act. In paragraph 12 of their affidavit dated
8th Deccuber, 1989, they swore "we verily believe that proper and adequate notice
of the said Provisiomal Develdpment Order was not given to the persons who wers
likely to be affected by it.” |

They aver that they have tried to sell ﬁhe premises and business but '
have not besen able to obtain a fair market value for them baéause of the effaﬁt

of the road reservationms.

Point taken in Idmines

e, Foster for the ﬁefendatns submittéé that the plaintiffs had no
locus standi. He argued that remedies provided by aﬂc;urt of law to a litigant
must bear a direct relationship to his rights. A declafatory judgment, he |
submitted, wmay only be granfed if the couft is satisfied that the plaintiffs’

legal right has been infringed or is likely to ba infringed.




He refers to the affidavit of the plaintiffs, to the provisions of
gactions 5 {3} and 6(1} and ti) ofrﬁhe Town and Céuntry bet aﬁd suﬁmitted that
the plaintiffs have not adduced evidence to shoﬁ thét at the material fima
they ??ré iﬁteresﬁed é@rsons within éhe meaning of éectiéﬁ.ﬁté) cf'tﬁé afore~
said A.ﬁt° | - | B

Mrz. Hudson~Philligs on the other hand contenaod that one must

distinguish betwcen ths: ability of a person to ohiect in 1566 tu the terms cff
the order znd the right éf a yeréon Qho has without notice been affec»ui by the
failure of the 3utharity to coﬁrly wich what is 2 mandatnrj provision Jt the
Act to seek z deel atory reli«f to protuct ;Ls sxisting rights.

She 1gruad that the ﬁ;aiﬁtlffg are not interested persong"” within
the meaping of seetion b{3) of the Act. What ;huy are claimlng, shc con»endcd,
1s that becauSL of thb Iallare of the authority to Cum“ly with the mandatory
provisions of the Act thay, - unawar: of the read reservations, acqulr&d
premises which of ne03331ry will have to be de?-;stroyede Tﬁe ﬁlaintiffsg shé
stressed, have 4 Legal right to the property gnd it is in thc interest of
protecting their r-ght to Lhat property that thoy seek a declaratory relief and
consequent: rial order. | ~ |

Whenm asked to specifj tﬁe right which tﬁeApiaintiffs claim is
affected Mrs., Eudson»?hilliés azidé “the rigﬁt which the plaintifis now seek to
pretect is the-right to E&iﬁtaiu the owuershi? ¢f zhe property and to be abie
to dispose of it_fraely without being a2ffected by the provisions of an order
which is voié by virtuc of_the ncn~compliance withr;he provisions 6f the Town
and Ccuntry Plammuing ﬂ*t TC aﬁofher question she replied "Tha right would
arise when the pleintiffe bocame awave of the bruach.”

In his reply Mr. Foster submiteed that it e aot crery citizen who
is aff»cteu by the pr&v1sion uf the order who has the ri ht ﬁo queztion its
validity, A citizes mxose hauae or iland has been zoned for commercial or
residential use is affeuted by the order but hé must zo beyond that to show his
legal rights have been -ffected, Po support his contention he eclted

Gourict v. Union of Fust Cffice Workers and others (i1577) 3 W.L.R. 300.




He submitted that the glaintiffs*have not asserted or shown that they have
a private right that haos been infringed. At the end of"ghese submissions
I intimated that I would likes to hear the case on its merits asz injustice
may be caused by treating standing as a preliminary issue,

Have the plaintiffs sufficient locus standif

It is accepted on both sideu that an applicant for a declaration

need not show a subgidting'causa of  aetiom or a wight to some other ralief
but must show thot some lezsl right of hie is in issue. If the applicant
had no personal legal‘;ight'in igaus hg could ouly sveceed if the Lttorney
General would assist him in institufing a relator sction.

The real guestion therefore is, have the plaintiffs shown that th?y '
have a personal legal right which is at stake?

To answer thisIQQestibn we must firet lock at the relevant statutory
provisions. The relevani Aﬁt“is the Tqﬁn and Country Plamnning Act. Section

5(1) reads:
" The Authority may after consultation with any

local author*tf concerned prepare so wany or

such provxsional development orders as the
Authority may consider negessary ian relation

to any lzad, in any urban or rural area,

whether there are or are not building there-

on, with the gemeral object of controlling

the development of the land compriscd in the

area to which the respective order applies, and
with a view to secﬁring proper sanitary conditicns
- and conveniences and the ce-ordinacion of rcads
and public services, prutecting and axtending the
amenities, and conserving and developiny the
ragources; of such area®,

2¢ *P 2S5 L OO0 TUEOO0COITRGEE IO AL D

Section 5(3) provides:

" S¢ goon as wuy be after the preparation of any
provisional development order, the Authority
shall cause to be published in the Gazette and
at intervaels of not less than seven nor wors
than ton days dn threc dissues of a lecal daily
dewspaper, 4 notice——~

(a) specifying that the Authority has prepared
a provisional development ordur;

(b} specifying the locality to which the order
relates;



(¢) specifying some place withiu such locality
or ag near thereto as may be convanient
where the provisional developmeut order and
the plan or statements relating thereto may
be inspected without fee during such period
(not heing less than fourteen days after the
last publication of the nmotiecz in & local
daily newspaper) as may be specifiad in such .
days and at such time:x as wmay be so specifileds

(d) sgpecifying the nawe nnd address of soue
person from whow copies of she provisional
development order and of the plan or state=
ments relating thereto msy be obtained en . .
payment of a rbasonahla'fee gpeeitied in suck
notices; and

(e) statiug that provision is made by section §
for the making of uﬁjgctionu'to the pro-
vigional development ordw

Section 6(1) provides as follows
¥ Subject %o the provisions of this zection every
interested persom muy object to auy'proviSional
develcymcnt order upon the ground that such
order is for any reason impractical or un-
nacessary or that it is against the interests -
of the ecouncmic welfare of the loczlity o
which the provisional development ovder relates.

2. Every person who desires to object to aay pro-
visional develcpment order under this section . |
shall give notice in writing to the Luthority .
within fourtees days after the expiration of
the perlod refurred to in paragraph (c) of sub-
section (3) of section 5 of the pround of his
objection and of the facts and reascus upon
windch he relies in support of such uvbjectiom.

3. In this section "interested person™ means--
{a) &zny local zuthority conecerned;

(B} any person in whom iz vested any free=-
hold zstate in any lund withdn the
locality to which the provisiosnal develop-
ment order relates;

{c)}) any person in whom is vested any term of
years in any land in such locality, the
unexpired portion of which on the day om
which such objection is mads is not less
thzn three years, or who holds an option
to renew such lease for a period of not
iess than three years;

(d) 00 U0 0OCI PN EPEAEOE RS DS
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The Plaiatiffs seek to challenge the validity of the Town and
Country Planmning (¥ingston Development Order) Notice }?65 as published in
the issues of the "Daily Gleane;fﬁ_ This in fact is a notice of the
preparation of the provisional development oﬁdef, and;ﬁhis provisional
order was confirmed'byﬁth¢ Mini§§é? and becane the Town aqq'Ccuntry Plagning
(Kingston) Development 0£d€;_1955:?*"‘*

Undex 3ection'6(15-ﬁiﬁtéfésted pers&ﬁ" mdﬁ;ébjcct to the
provisional order on the ground that it is_rmgraqtical or.unnccessary or thet
it 1s against the interests of the ccononmic welfare of the_garticular
locality. o |

It is clear and indeed is conceded by Mrs. Hudsonv?hillipé tggt
the plaintiffs' application canuot be founded oun this statutory obje;tién.

. It means therefore that the plaintifls must depend upon the inherent
powers of the. court at common law. The court may Jeclare the notice
published by the &utho;ity ultra vires and'§§id if for examp;e tﬁe Auth;rity
neglected a nandatory requirement or acted in bad fg;?h or in ﬁrgagh of
natural justice. - |

This indoced is the gravemen of_Mrs._Hudscnf?hillips'submission
in this regard. As stated before the ﬁlaiptiﬁfs are challenging the
validity of the Notice Can they?. Now the purpose of the Notice is to
afiord persons whose land or premises would be affected bﬁ thg Order an
apportunity to object te it. This ordinary zight to_object.to the
provisional order must therefore be restricted to perséns who{gt the time
of the publicaticn of the notlece had a sufficient interest.in the land_or
creaises affected. The plaintiffs must be in a position to show that by
virtue °§_‘he alleged_m;sdescription of the locality in.thc notice thoy
who would have wished to cbject were not informed of thelr eéportunity té
do so.

_ As_saig before the notice under_sectiqn 5(3; is direc;ed to
Interested persons within the meaning of the Act. It allows them to be
aware of the existence of the provisional order and inforus éhnm that

provision is wade for the waking of objection to the said order ~ section

3(3) (e).




It iz interesting to note paragraﬁh 12 of the affidavit of the
First and Second piaintiffé. It reads:

" That the said notice as published dié not
.. specify the locality Lo which the afore-
mentioned Order related, as is required
by section-5(3) (b) of the Towm and Country
Planning Act and we verily beliove that
prouer amd aungate notice cf the sald
2rovisicnal Development Order was not
ziven to the persons who ¥are 1ikaly to be
affected by it. (=mphasis supplied)

VI:Théré'is notﬁithin this or any of thé Plaintiffs' affidavits to
suggeéé-théf'fgey.or fhé;*ﬁitd plaintiff were vérsons who were likely to he
affectad. Thcr aems to be in this paragraph an implicit adaission by ‘the
plaint;ffs that at *he material tlﬂe ‘their 1n*ﬂrests were not affected by
what had bﬂen déne;

N Indeed an. Hudscn—&hillips for the plaintiffs stated that the
legal right wnicn thcy seek to yrotect only arose when thny ‘kpew of the
a1leged breac&. Ihcre is no evidence as to when they becamc aware of the
breaclh but in aarapraph 10 of thoir affidaviL the} scated that &t the time
when they purctssed the premises they cid not know of the existence of the
road rescrvations hereinbefore referred to. It should be remembered that
No. 23 was ﬁuréhaééd.in 1673 and No.26 in 1963.

| ' Hrs. HHLEOﬁ“fhill;PS contended that “the plaint1f*s have an
iamediate personal intnrnst in the pnrformancﬂ of 2 publiz duty because by
reason of the failure to perform that duty in the manner specified in the
Act they {éhe plainéiffsj'aéquired Sroperty which is about to become worth~
iésgﬁ_ R . . . _

Thers is 10 evidencn to support tni ‘contenticn. Tﬁé allegedl

defcct in the notice haé nothm.b to do uith thc plaintlffs decision to
acquire the aioresaid preuises. . As iir. Foster for the deinndants, submitted,;
there ig a correlaiion between rights and remedies. Notice under the Act
would confﬂr rivhts only on interested pe;sons or persons who were likely
to be affected by the order. Thus if there were any defect in the notice

only thosa persoms would have a right to obtain a rémedy}'
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Thera is uo evidence:beforé.me tﬁatmanyréf the éiaintiffs was
interested persons at £Ea materiaiutime; it'wmﬁld folicw zﬁerefo:e that
there is no basis xor che phaintiifs ﬁa alieze that-a b:éach'of their rights
was occasioned by the lailuze of thu AuLhoriL to specify the-locality in
the notice. The plaintiffs canmot therefor: challenge vhe Town and Countyy
Plonndng (Ringston) Developuent Order, 1966, on the basis of the invalzdizy

the nforezaid notice.

Thie gquestion of itz validity musi be oaucd DI LLhﬁr legal grounds,

therefiore hold that the plaintiffs 4o uot hava & sufficient standing.

The subsrtantive argﬁments'

What.foilcws is based on the #sha;grlon that the plalntiffs have
cufficient stunding fgr obtaining thﬁ 1emudiu5 sought, i; other words it
iz agsuwes tha: their andl rlbht - J¢z° the right to m&intain_property
and o disposs of 1t fretly -'at stake,

The plaintiffs' m@ain coutenticn is thét paragraphs a - e of sub-
saction 3 of soction § axe nmandatory and cheal vhey ought consequently to be
strictly compliod witl. |

Mrs. Hudsou- 1111; for the plaintiffs submitted that the (1965)
notica pgblasheﬁ i vie Dally CGleatar did nof comply with section 5 (3) ()
of the act in thét it did wot specify the iocalic? to which_the order relates,
The notlce is aupraruked Liwpeunder,

TOWN niiD COUETR? FLANNING Law( LAW 4x OF 1957)

g

e Zown and Couvatry Pluandng (Ringston Develop-
went drder) Notdee, 1965,

Pursuant tc the provasions of section 5 (3) of vae
Towr and Country Plaaalng Lde 1857, the folilowing
Noticy id here by Eiven -

Thia Botice may be ciead as tnwe Town ond Country
Vluaning (Kirgstou Development Order) Notice 1965,

Thi Tuwn and Country Planning fuchority has
prepared 4 Provisional Develonmesut Jwder for Xinsgseton
a3 shown on Che mep wccompanying the Order.

3
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The Provisional Develonment Urder and the
plans aud statements relating therzto may be
inspected -without fec:zt the followin: places
duringz ths periocd commencing or the 26th May,
1963, and ending on the lsc July 1365, hetwesn
ths hours of 9.00 a.m. nad 4.00 p.o. on Mondays
to Frideys (inclusive) and 5.00 a.m: to 12,30 p.o
on Saturdaysie

{) The Office of the Kingston & St andvew
Lorporacion _ : i

LY The Town Pilannping dopartment, 1 Mashattan
Kcad, HZinyston §

{¢} The iibrary at Tom Redeam Avenua,

Copies of the Provisicoal develospnment Order
with plans and statements relating thereto may bLe
abtained from the Governs:nt Town Plonner, whesso
addresc is, 1 Mapbattan Towd, Crose Roads, Wiugston
5, or the Govecrnmert Printer, Du%e Street, Kingston,
on zaymerd of a fea of Five Shillings (5/-)for cack

CLUY .

Frevirion io made by section 5 of the Town
and Country Flanning Law, 1857, for the making of
ctions to the Provisional Levelopuent Order
o be zubzaitced to the Government Town Flanner, by
th: 15th July, 1%C¢4). ,

Dated at Cross Roads, thiz 20th day of May,

19385,

G. C. EGDGES
GOVETNMENT TUWN PLANYEER .
TOWN AND COUNTRY PLANWING AUTHCGRITY
Counsel for tﬁé plaintiffs argusd that “the necessity for specifying;
The localit& to which tha qr@er reiates =means that the authofity ﬁust specify
cacﬁ amd overy street o avenué which iz affactesd &y the ordar so fhat OTE NS
_ .
wio ave rasidont or whe are owners or hove a right or interest in property
to which the order reiﬁtcs-wduid ba sroparly put'oh uotice.as %J‘itﬁ effact.”
"if on che Dthéf'huaégﬁ sha ooitinues "all the paragraph Toequires
<he authority to d¢ is ta specify the brosd arca which comprises the streests
or avenues ro whish the order relates, it iz subnitted that the provisiun
has not been compiiud with ix so far as the order affects streets situat:

in the perish ol Si. Andrew and the order merely refers to Kingston.

Persoms in St. Androw, - sie urged, “would not be put on notice that thay wers
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The first part of this conteution, in my view, clearly has no
merit, It would be unreasonaille tu expect that the published notice would
contain all the names of streets and avewuss affented in light of szeticn
5(3) (¢), which requizes the mciice to specify.ﬁsome place within such

locality y as npear thorero (emphasis mine) as may be convenient, whers

the Provisionol Eevelo?menﬁ Order and the plen or statenents reletisg
thereto may e inepecied WithoUL FeE..ensvavsrecss”

"Such locality® in paragraph (¢} ciearly zuefers to the “luealsty”
to whlch the oxder relates im poragraph (b),

it is orystal elaar that paragrsph (b) only requires the authority

to specify in the notice the broad area whish comprises che strects, road

and avent:s to which ths order relates and not to spucify in the notice

)

the mawes of such stroels, roads ond avenues, It 1s the Development Order

which xa requifed‘to Qpa;ify and cefine the area to which it relaotes -
seciiou 10 (1). To be rair to counsel for rhe plaintiffs I must state chat
1 apprehend that she was not placing wmuch relianCu on this part of her
submissiun.

Let us now turn to the other limd of counsel's subwmission. &As I
understand it, the burden of this submission is that the Notice should héve
specified the loeniity s "Kingston and St. Asdrew” and not "Kiugoton®™ alone.
In not sc doing counsel afgued that the Authority failed to comply with
section 3(3) (b)Y of the det,

Hr. Foster for the defendants comteaded char Szsed on the ﬁoﬁmun
usage ¢f the word “Kiagston® in the contsx: of rhe ;fovision of the Aect
the order imtended to cacompiiss the Kipgaton urban ares which is no:

necessarily confined to the parish of Kiugstor, e argued that it

e,
o83

commonly known that the urbén sprawl known as Kingston extends well beyound
the parislh bouudaries of Kingston.

Tt miﬁht te helpful to look at section 2 - the definition szction,
to see how the parish.s Qf Kingston and St. Andrew are deslt with in teras

of "locslity*, This section providus thats



In this Aci -~

ddw e eOoR P COOCROGGREE

'

‘Loeal authority’ wmcans ~

{(a} ia relatiom to tho parishes of Xiugston and
St. Andrew, fhe Council of the Xiangston and
8t. Andress Corporation as constituted under
the Fingston and 5i. Andxew Corporation Act;

(b)Y in reiatios to any ﬂ“har parish; the Parish
Srameil ol such pasish;

"local plouning authordty’® meang as resprcots any
arza in the parishes of Ringston and St.

Angrow, the Council ﬂf'bhu Jirgseon and ft.
prdraw Corpurationg ool ag respects any area
in aay other pardsh the Parisi Council of suvh
porish®
1L s@om to me thatl it ic rewdun w@able o conclude that fov the
purpose of tht Town and Countryy Planning acg the parishes of Kizmgston and St.
Andrew are prouped together,
Secrion 5{3% (&) supra requiras the aotlce to specify the locality
upr i P
t~ which the craer ralates. The aontice gtates that the Authority has
prepared 4 Provisicnal Develupaeni Urder for ¥ilogsto >n as shown on the wmap
accompanying the Order. The map was not exhubitsd, The aotleesas Is
regquirzdsalso staies thar the Yrovizional Development Ordzary may be inspectod
without fee atbt certain anamed locations.

The Oudsy, ar page 7, states that “the intention of this Urdayr is
Gi tuz Corporate Avsd vi Aingston and 8t. Avdrew az deseribec in the Firse

The Firaﬁ Sehrdule i th¢ vedar definea_thé Ringsiun Levelopnent
Arca to inclulde places im th~ pariches ~f Zinrstca and St andrew i... ia
the cerporat: area.  Pegae 11 ~ 14 coutain a “Schedule of road widch
reservation“; inlthistschgdule ;he naL2s i Ftrants, roads and avenuss
éff#c:ed a?e listed. i- méy uhoerve here that a mcarinb “n this list are

4

Downar avuduﬁ {Eemm Lady Musgrave Road o ﬁiu Hope Rouad) and Lady Fus sprave

hoad (#fn Trafalsar Foad o Down:r Avenue aed from itafal or Hoad to Hope Ro
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Thus 1t is obvious that by the use of the werd "Klagwcon™ 1in the

notice rhe Authority meant tha corporate aren and was not conficing itsell

to the perochial boundsries of Riangston.
L agree ?ith ir. Foster that rh*" ig consistent with the common
usagz of the wordé "Hingsron®, This is too notorious to be the :ubject
oif serisus ddlspure. Indecd the evidencs before me is Ehatrthe publicati n
of thae Town and uauu;r' P‘anina ingston) éraviuianal Yevelopament COrdex
Botice {1262} and the Jrovisioral Doveltpment Order rﬂla*ing thﬂrnt ceceived
cxtonsive publicicy and «as the subjecc of « 'ﬂ61dnraLle public debuf“ iz tha
media. A lavpo aumbzr »f chjestions weis xade to the Pruvisiaﬂal Developaent
Ordur Ly interestod parsous  aaany pf wﬁnm were vesiding in the varish
of 8. Andrew (5.~ affidavit of Mrs,. Llossns Stausls the G sernment 1ewn
rlannex!.

in tight nf the above I as dviven to the conclusion that reamcrnablc

porsons wopldd kuﬁ“ that the refcrﬁnre [N sacon’ in the notice is a
reference te the necropoliitan area which anc“mpasscs the parish of Kimjston
und the uvban greas of Su. Andrew., I am‘:hnw inclined to rhink that
o)) has ween compliad with,

Fiuaily it shoeu?d bo temcmbwred that the declaratury remedy sac'hc
is dig;xottonary iﬁ_natugc. o ddsur -i iow muss o coursa be exergiscd in
aceordanes with priciple.  Brea 1€ % héd fourd in tavour of the plalnstsfia,

L would avt b drnelinad to ogrant acy raliel {. this eess fur reasons which

wil: cow DLaT s

=2

"

B tob mection I, provides tiag oDiestion should be made wrthin

14 days aftor she 14 day perissd ;i gon for inspeation F the Provisinnal fader.
2 5 _

7 (1. Clearly the mads sbyoet 23 we aake iV zaie fnr public monzy to 2y

v
-

et}
"
3
el

o the development of roads ote. witioun the danyer chac Lhﬂ Grd*r mﬂqnigiun
the land mighe be laier daclaved cull ond voiu.  Lr 4 agaiust this Daot-
ground thar the coudt sust considyr this wery lace appiicursom by the

plainriifs. The Jla‘ﬁLlLiu evidanse L7 that at the tiimg whew they azquired
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the promises 6 and 2 Lady Musgrave Road i.ez. im 19 3 atd 1913 rcsgﬂctivn;y
they did not know of the sxistence of the road reservétinns. Tha premises

che srder

oY)

ﬁirqt agguire:i wecs as qulfed some “1pb£ years after the notice
wus publlﬂhed anﬁ azettcd.

1 find¢ as a fact that the plaintiffs kaew that thers was a rvad

Road frem as far back as 137%.

L .-

raservation which affected Zu Lady Husyrave
Thiz finding iz oaced on o letter dazed Stl 7z -teber, 1y7“ from the City
Engisecr to tha Third Plainciff. This lecter was received by the Third

Lady

v

HlulﬂtLLL iﬁ resﬁense ts'aﬁrappliéaﬁioﬁ fﬁg.ahaﬁge'of ﬁse of Fo. 2
Husgr;ve ﬂaad; The.glaiftiif wae iniormed that the applicaticn was appraved
on ﬁheiéondiﬁiomu_ |

H That no futurs development tave place which

- would cunflict with the road slignuent which
aifzera the property™.

1c is inrerwesting to nots that the abovamsntioned applicatiou for chauge

orw hecded *Town aad Couatry Planning Law 1957, Kingston

[T

£
i

(Y

0L LEe wWas mace sl oa

Developuent Crder®.

I find as a Eact that tL aintiffs aow or ought reasonably to
have kunown at the times Wh%ﬂ thay purchased p:om ges 26 and 23 that road

regervations conktained in the iing“tﬁn Dﬂ"ﬂ’ﬂpmﬂnt Order aifected those

The “"uintii;$ daluyed until 9IS o filc'theif-Cri i ating
bummons aad there fa no auplenarion for thils fuordinate dcla;;

Anwtﬁei'factaf co be considered lo the'aféfai se of ﬁhﬂ court’s
disé;eéion ﬁcuidube thﬁ fregudicﬁ Eu fhc gluiutiffs,-if ény, 6$céélaaéd
b§'iha nonméﬁmﬁlia@cé on -he one hasd zaw the public incanvenieﬁée Egéf
 would fﬂ*nlt ;f'thtlnn:ica and consefuuntl& heorder were iavalidacad
aecﬁuﬁe ?f nanmﬂﬁ;ﬂlianﬁﬁ ﬁithfthﬁ séatutufy prcviéion on tﬁé therJhanG.
~ Tu~ “iaiut{im. could mot aad di; aak ébjeét-tu thﬁﬂnntidéuby %irtua

ef saction C oF the Act. The real thrust =% ohodir oo mplaint appears atg

paravxnph G oi the Firsr plaintiif’z affidavis ﬁa:ed 75Ea February 198G,
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This paragraph reads:
" That had all or one or cther of the plaintiffs been
aware of the effect of the Develcpment Order for -
Kingston on Nos. 26 apnd 28 Lady Musgrave Road we
would not have purchased same in 1983 and 1973
respectively’.
As the purpose of the YNetice complained of was to afford interested persons the
opportunity to object to the Provisional Devalopment Crder only cn grounds
specified in section 6{1) of the Act it {s difficult for the plaintiffs’ to
argue that the alicged defect in the notice is the sine qua non of their
complaint at paragraph 5. The plaintifis have not really beer prejudiced by
the alleged non-compliance.

I would veaturs to say that the plaintiffs have themselves te blame
for not being aware of the “effect of the Development Order for Kingston” on
their’premi’é'esn Section 7(2) and (3) of the Act provides:

" (2) Where the Minister is satisfied that the

implementation of sny provisional develop-

ment order is likely to be in the public

interest he may by notification published

in the Gazette confirm it with or without

modification and chereupcn such order with

or without wodifirntion shall come into

cperation as 2 coniirmed development order.
{3) Every notification unler subsection (2) shall

“alsc be published in a local daily newspaper

at least onece in each of two successive weaks™.

The Provisional Order in question was nonfirmed {the confirmed Ozder
was exhibitcd in Court) and there is no complaint about the validity of the
confirmed development order. All the world is fixed with constructive notice
of this order. The plaintiffs’ contention at paragraph 6 is untenable. The
non-complizuce with section - 5(3} (b} hoas aot really prejudicad them.

On the other hand it cannot be gainsaild that the granting of the
relief sought would cause great public incouvenience. In her supplemcutary
affidavit the Government Town Planner states that the Town and Country Planniang
(Kingstor) Devwzlopment Order gpoverns and controls the physical development of
the urban areas of Kinpston aud St. Andraw and that cthis has been so for the
past twenty-five years.

She listed six main roads in tis corporate area which had been

widenad in acceordance with the provisions of the sald order. Tc invalildate
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the order would, to say the least, croate chaos in the corporate area,

In Montreal Stre»t Railway Corporation V. Mormaudin [1917] A.C.

176 at 175, Sir Arthur Channe* who &Llivtred the .judgment of their Lordships
said:
" Yhen thu provisions of & statute relate to the
-performance of a public duty and the case is
such that to hold null and void acts dome in
neglect-of this duty would work serious gemeral .
inconvenicente ceesceseqaso and at the same time
would not prowote the main cbject of the legie-
leturs it has been the practice to hold such
provisions to be directory: 0nly scescsscssothe

neglbct of them not affecring the validity of
the acts done™

- This principle in-my view would be applicable in the circumstances.
of this case. -

For the above reasons, cven 1f the plaiotiffs“ arguments. as to uom-
compliance with sectlon 5(3) were ur hold, I would not be inclined to graat
the reliefs scught. |

In the end thorefore=theiéoéwot;to question.i-isfin the affirmative.
Question 4 is also answoféd‘offirﬁaoioély; Tﬁeffelgofofsought at B.l and 2
are deniad. .‘ R '

The glaintiffs moso-go} toé:cos£s of the defendants to be taxed if

not agreed.



