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L - The presen appeal cenitres on the con¢hrucblon of e

Sections 25 and 23 of the xent RestLict;on et in particular

JRES N

it zequ¢1es a dﬁuerw¢naglon on wh¢ther section 25 in proviaing

landlords of puollc and conne;c*al premises with a procedure

. ~e N - - I8
alLLrnthve to thatc cf aectlon 45 of the said Lct Ior recovery -

of posse351on- excludes thn from p’OCtLd¢ng undar section 45.

nnd if nou eXClLdLu, whgthe; khey rnust 9LV6 = twelve lmonths -~ - 3

¢ Hotice to quitv when preceeding under thai section.
The appellant was for many'ycars the tenant of the

Lesponagntu in respacb of premises

Y

Situate at %0 Orange Street

in the parlsn of Xingston, The premises are admivied by the

I

parcies *+¢ be cormunercial Premiscs. Cn Ucrober 24, 1%3%
bessys, Dunn, Cos doOrr

. P T S T N T =
S LDEOTE QoUAng on ooehall Gf

53

scrved a4 one montis nots Ce Lo gnit dated Dotobor 21, 1553 on the.
’ = : &, : .

appellont requirine himhﬁffﬁ&i-mp;

i pLsEussion of e premiscs.
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premises. The respondents thereupon commenced preceedings on
or about iarch,; 1%s39 for recovery of possession.

The appellant zit the hewring of the plaint by the

twelve months novice to which he was entitled, and secondly,
ﬁhat the respondent did not genuinely reguire the premises for
the purpose stated.
The learned Resident iMagistrate made an order for the
appellant to vaczite che premises on or before December 31, 19§9.
In cdoing so0 he gave detailed considern:zion to the

isstes raised which he 1dentificd under +he rubric of {a)

<

elidity of the notice, (b) genuineness of the reason stated in

u‘

the notice, and (c¢) the guestion of greater hardship.

The appellant appeals and in three of his grounds of

.

appeal he contends that the learned FResident Magistrate erred in

(i) 111 conclucding thati a Hotice to
Quit which dld not comply with
section 26 (2} (a2 of the Rent
Resctriction ActL was “&ffectiv%, W
tc terminate the Ténancy for
the purposes of the Zct and so
to alloew an Order fou recovery
of possession ¢ be made;”

o
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e

in feiling to appreciace Lhati
section 25 (1' cf the act dealt
only with P‘LcoanLlOTa o be

T

scoisfied bofore an ordcr for @
LeCovery could be nude znd not

5 ; Wi Ll Lelnuecy &%
of Commercaal premoses falling
withln the arbic of vhe acits




ChrUbrLy J.uu in tn& case of
uulden Star Man
Lid v, JOMGLCo
Led C.a. i3/vn 4ad
which laid down as Fa
CLien thav a Botice to Quit
- Commercial pLgnmabs which did
not comply wicth seceion 26 {2}
of the Lct may nevertheless be
effective to terminate the
contract of tenancy for ihe
purposes of seciicn Z5 (1) of
the wcte.

By his fourch ground of appenl, the appellant complains
that ths leained Resident Hagistrave in finding thet grester
nardship would be caused by failing toe granc the order for
recovery of possession than by refusing the granv tock into
account irrelevant macters and considered extransous meterials
wh;ch were not in evidence and cculd not be inferved from the

vidence which was bafore him.
Dealing with this latter groun& first,; Mr. Wocd
submitted that there was no evidence that the "modus cperandi®
of the appellant reflected a preference for renting rather than
purchasing premiscs from which he operaved which contrasited
with the approach of che respondents. This finding of the
learned Resident Magistrave, Mr. wood submi ced; must have
influenced his finzl concl: ision on the halance of hardsiip.

Fo. Wood fucther submitted that there was nc evidence to SUpporL
che finding cf che learned Pesident Hagisirate chat the monthly
market fd;ce rental was 33,000.09 to $4,000.00 cs comparea wivh
$850.00 that the appelliant was paying.

L thznk that these findings of the learned Resident

Hagistrate conscitute reasonable inferences from evidance which




©iGht years later in 1585 the respondents purchased the said
PTOPercy. Iin any case, the learned Resident Hzgistrote dad
not rely on these maviters. He specifically found on the
evidence thaf the respondenis genuznely required the building

for expansion ané that it was ideal for such expansion being

of

v adjacent to to. s¢ Orange Street already owned by them from
which they carried on business. He found that the nature of )%
the appellant's business was not such that it hadé to be
located in downtown Kingston. The appellant did say his
business constituted a "downtown trade, " consisting in selling

fabric and accesscuics for upholstery tu & clientele of mainly

"small upholscery pecple who repair cars boti from Kingston and
islandwide.® But the learncd Resident irgiscrate found that a

relocation of this business uptown to premises whicih the

let to the appellant, would, centrary

-
¢}

respondents were prepared

the appellant, incrcase the same by

t-h
(93]
[¥¥]

©o reducing the clientele o

Ry

including mere clients fronm the ccuntry who weould find it more
cenvenient to shep uptcwn.

1 am ¢f the view that there was ample evidence
entitling the learncd Resident Magistrate to come te¢ the conclu-
sicn to which he came and that accordingly this ground of appaal

iails.

turning ¢ the cther 3 griunds of aeppezl which can

convaeniently be considured Together, the question posed is

gwinelher the landlexd of commercizl premises may at hig opticn
seek racovery of pessession Gicher under secticn 25 or under w
section 2¢ of ¢he aCC, and 1if hHe vpts Lol section 25 whether he
15 siill requiree oo olve A 17 DCnLhE nowice 2z oig X
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Seetaion 25 of che Acy
dwelling houses and public Ay commercial buildiags which all
e ‘ . . e

come within the definition of controlleé premises. This

secticn in substance states that noiwithstanding the- lawful

H

determinaticn of the conﬁractual tonancy of contréiled
prémises by a nutlce ©o guit appropiiate tc the centractual
terms of the tenancy in the case of pericdic tenancies, or
tae expiry of the lease of similar premises by thelaffiuxion
0f time, or che detcrminaticn of the tcnancy by other means
not consﬁituting & breach of ccntrace, the landlord may not
TeCOVer pesscssion except by an order cr judgment of the
appruprrate ccurt, afier procf by him of cne or moere of the

civcumstances staced in the secticn on the basis of whicl: he

is seeking rcecovery cf possession. Further, the landloerd
- even after satisfactory procf of such circumstance has to ${

overcome a further hurdle nanely prcct thac if the order or

judgment for reccvery of pussessicn was not made or given in
his favour, he wauid suffer greater hardship than that which.
would be suffered by the tenant if the order was made or
hjudgﬁent given against the latter. ) Pausing here, it is clear
that secticn 2% is imposing restriccions on the common law .
right of a landloxé of controlled premises to recover
pcssession thereof after he has lawfully terminated the tenacy
or after the lease has lawfully been determired. The sceotion is
not however concerned with and coes noiL state the criteria fu;
the validicy of a hctice to Quit ¢.g. the lengih ¢f noutice
required to lawfully Getermine the tenaﬂcy nor with the crite:ia\%g

by which tu judge whether o lease is at an end. The validity

.

of the noticl wo quet . o Lae validity of +iho Geltaralinacion o

h

4
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the lease ls cléarly lueft to be detormined as o matver of

concract or oy rules of the common law., If the ienancy is

[
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wiully deteriuncd in terms of the coniract ou by thegrules of
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commen law the erstwhile contractusl tenant becomes &
. Statuvery tenant under section 28 and section 25 applies.
T . 7
»-Seccion 31 (1) of the aAct veinforcoes the importanée

attached to the need for justifiable circumsvances os

prescribed in section 25 as a condition precedent ©o recovery

"

of posscssion after the centractual tenancy or lease is at an

end. It provides that no notice o guit given tc deternine

the tenancy of convrolled premises snall be valid to determine
‘the tenancy unless it scates therein Lhe rcason wWhy recovery

4]
c
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of pussessich 1s soughit. This rovision
unampigucocusly covers all rniotices vo guit, a&nd since section
26 (1) to which I shall retuzn, and seccion 25 dewl with
nciices to qﬁit; the need for stating the reason why recovery
of possessicn is scught is a condi-ion precedent _to the

. “validity cf a notice to guit whether givern for pULQOSES of -

e

P
pProcecdings under section 25 or pursuant to the procedure

prescribed by secition 26. The Privy Council in Cram ampad

international Merketing Company Limited et al v. Val Benjanin

Thomas, Privy Council Appeal Ko: 37 of 1959 (hereafier referred

to as "Crampad") held that section 31 (1) is conplied with

u,

only where the reason atahua in the notice Lo guit félls Withi
those circumstances enumerated in section 25. However, this
aspect ¢of the matter is not relevant to the present issue
becausé'the notice tu quit given by the respoudents in the
instant case ¢ave a ceason which sotisfied secticn 25.

Réturning To secticn 25, ‘here can be no coubt that
it

if there had not been ihe opening woerds "subsect to scotion 26, " <§L

it would apply to all landlords, and tchat such landlords would

be entitled to ccommeace pioces CLNcs Ior Jecovery Gf possession

= s T CHPLIY O L RUULOe TO Qult which COMmPDLiad

CEnancy agrecicnt and/os LY the rules estaplished 2y che commen

law,




-7~

Deos sceeticn 23, to which section 25 is made subject,

I

establish an ihdependen‘ aliernctive procedure for recovery
cf pcssession availeble to a landloxd of = public or commercial
buiiding? Does 1t adGitionally mocify sécticn 45 by imposing

a requirement on @ landlord of such premises wo give twelve
months notice co guit in cases where he seeks Lo recover ihe
pPremises under section 257

wrned Resident Mugigtrate in dealing with the

The 1

o
.M

validity of the notlce considered the submission of Mr. Wood

3

e

that & twelve months notice ©o guit was cequired in gvery case -
wiaere a public ¢x commercial building is concerned. He

considered Syéney Yap-¥oung v. alton Rennals R.H.C.h. 1¢/84 dated

bt

January 29, 1965 (heveafter referred to as the Yap Young case)
on which HMr. Wocd relied in support cf his submission. The
learned Residenc Magistrate alsc referred to the judgnent of

- Carberry J.4. 1n Sclden Stox Manufzcturing Company Limited v.

Jamaica Frozen Foods Lid R.M.C.A. 13/c$ dated Ocitcber 31, 1646

(unreported) hereafter referred to as (Golden Star case). He .
concluded that a twelve months notice to Guit was nout reguired
by a landlcra whc‘was proceeding under section 25,
in my view the Yap Young case is aot authority for
the submission of Mr. Wood. That case involved a lezse for a

fixed term. This did notv reqguire

o
4]

ny nctice to guit if the -

¢lcrd cculd have

s}

proceeding is under secticn 25. The lar
4

commenced -procgeding for recovery under section 25 immediately

the term expired. Thus the landlord's letter dated muguet 10,

1982 reminding the lessee that the lease would exXpire on

Februcry 1, 1583, -i. . .3 tC be cemstrued a2s & nctice to guit,
had wo be treated as & nolico 4o Quat Gnoer seciicn Zé (23 [E).

I}

This subsectiin however provides thart any sucn notbice nust be

cgiven "net wore than twelve menths™ before the date of




expiration of the leécse., The subjeccion dLes nor specifyr
any minimum length cof nctice, theugh by implicaticn it cculd
not be less than three months. The actice given was th;s
valid under sectiun 2% (2) (b) and the tenzne net havi g
availed himself of the provisions of section 26 {3}, the
court ¢a the applicaticn ¢f the landloid afver the expiyy of -
the lease, was bound to order recwvery of pussessicn. 'The
facts of that case 4id not éequife any consldevation of

whether a landlord of public or commezcial building who was

o
Proceeding under secticn 25 had to give a twelve nmcenths notice
to quit,
<t seems tu me that a starting point for an
¢ understanding of the inter~relationship betwsdn secticn 25 and
section 25 iz the reccgnition of the fect thet sceticn 25
N contenplates that recouvery of possession of controlled
e, premises may be obtained without any pricr “nctice to guit”
because it refers tc "notice to guzit given' cr "proceedings .

commenced.”  “Proceedings ccmmenced” for recovery of
possession would cover inter alia determination by effluxion
of time or excrcise of a break clause provision in the case
cf o lease, or‘breach of covenant and forfeiture in tenancy
agreements or lezses.

in thesc latter cases, once tiie right < re-possess
has ariscen the landlord could commence proceeéings, By the
common law he was nct reguired to ¢ive any notice to quit. The
breach ¢f a covenant e.g. to repalr could well reguire

immediate remedial acticn if the pbuilcing is nct tc suffer

=t

irreparable danmage. n such & case the legislature
Could not hove Inlendsd thot a2 Loodlord By the meTe faot thot he

wag a lanclord ‘' f & commercial puerlaing should cemain helpless

for twelve menths awaiting the expiry f an ckbligatory twelve




munchs notice toe guit agzinst o tenant not minded oo femeGy

i1

If such & landlord was te be deprived of his rigat
to Ycommence pﬁoceedings
breach ¢f covenant, cr afiter devermination of o contractual
notice to guit, one would expeci the legislature LG usSe expreis
woras to that effect., Thus in my View, he could seek recovery
cf
to repair either without serving any novice o guit if urgent,
or if s¢ minded, afier serving & contractual nocice co quit
the léngth of which, not being inordinatley lung, would nct
during its currency, sericusly accelerate £Xi3ting camage,
but’ prima facie he would nct be reqguired undex fﬁit section to
serve & twelve months notice to guite

Secticn 25 by its express provisidns, permissively

provides an alternative procedure for vecovery of possession

te that of secticn 2%. It oprovedes in my view that o landlord
of a public cr commercial building instccad of serving a
cintractual notice and thereafter commencing procéeding for
recovery oﬁ possession'under section 23, or commencing
pxoéeedings under that secticn without notice to guit e.g. on
the expiration of a lease‘for a fixed term, may serve a

Statutcry nccice in writing under section 26 terminating the

tenancy after the expiratvion of zwelve months from the dzte of

SRS ST

service, prcvided that the stated expivy date of th

[ =

s statutcry
notice is laver than the date on which the tencncy could
crherwise be lawfully terminated pursuanc to its contrzctual

terms and cr the rules of common law. The scection save you may

Rt T T e T R T = o e - ol
SelWAaw L DU VIS PR R PR I S SO o T T R TR S o -

de; the netice nmust be ~g provided in sceocion 246 (2).




This section when invokea by the landlord shifts
ﬁ . ~— . b b el
the onus on to the tenant to satisfy the conditions specified
therein as a condition precedent ©O securing an extension of
the expiry date of the statutory noticejwhicn extension e
‘cannct however in any case .be greater than twelve months, from

the original expiry date Stated in the statutory noiice to

regine

[t

‘guit. The section thus provides a special alternativ
for the recovery of possession bf a lancliord cof a public or
commercial bui lding. But it neither expressly, bor by necessary
implicatcion precludes him from seeking recovery of possession

‘under section 25 whereunder the onus is shouldered by him to

>

‘establish his claim. Had the legislacidf intend~< to exclude
laralords from proceeding under section 25, it would certainly
- -have deleted the words "public cr commercial b lelng from

secticn 25 or used words modifying the meaning of “controlled

premises® as mentioned in that section. Therefore the right
of a landlorc of a public or commercial builéing to proceed
under section 25 has not been taken away.

Returning to the guesticn of the minimum length of
nucice to guit reguired to be given in respect of a public ox
commercial building by a lamilord who is proceeding under
secticn 25, I am of the further opinion that had the legislature
intendéa to impose on such a landlord, the obligation to give a‘gg
twelve months notice to guit, it would have expressly provided
for this by a proviso in seccion 25. This in nmy view weuld be
necessary because, as., Larlier stated, secticn 25 recognises \//

that recovery of possession of controlled premises is Aot in

a public or comhercial bui lg'ng mentioned in that secuion, no

i
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after a notice to Guit had been given and ihat such notice

must be a twelve months notice., Seccicn 31 which was inserted
subsequent to section 25 Ly referring only to lnstaQCcs where
& notice to gquit is served, still raccgnizéd the right of a
iandlord of controlled premises to "commence proceedings®
without any notice to quit. "Commence proceedings” however
1% as earlier, stated peculiarly relate& to sacticn 25,

Further, if a twelve months notice ©o guit was

s
[}
pot

required for a public or commercial :1ding when a landlord

4

n the course

N3
b
pae

is proceeding under section 25, the legisliavire

of increasing the section 25 restricrions of landloids of

controlled prenises as it did by section 31 would in my view

-

iave taken the opportunity to meake provision therefor in the

1

tter sectiocn.

m

Thus in my opinion,; the opening words of section 25
namely "Subject to section 26" was not intended to incorporate
in section 25 the reéuirements for a twelve menths notice for
the determination of the tenancy of a public or commerciazl
builéing. It was designed to draw attencion to tuae fact that

. = /.‘

there is ar alternative provision applicable to a landlord of

)

public or commercial building which is complete in itself

and is independent of secticn 25 and chat except where the
landiogd was invoking this specizal aliernative method for
Iecovery of possession, no recover, of possession of controlled

premises could be obtained ocher than in terms of the

provisions of secticn 25,
~

0 - - \ . L -
I am cherefore in agreement with the view exXpressed

by Carberry J.i. in the 3elden Star case {supra) that a

- 3 o - e . L
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By "simpliciter" I uaderstand Carbérry J.i., &5 Dganing
procéeding under section 25 without inco:porating the requiré—
ment as to the length of notice reguired upder section 2Z&
which is special o the procedure under that section.

¥ alsc fing support for the view herein SXpressec
in the words of Lord Qliver in delivering the 3judgment of the

Privy Ccuncil in the Crampad case {supra). In that judgment,

he said with reference to sections 25 and 26 as follows:

"It is true that section 20 contains
separate provisions specifically
.relating to business tenants {which
must include corporate tenants) and
vermits them & certain limited
security of tenure. It is also irue
that secticn 25, which containg the
restrictions upon the making of
orcoers for possession and from which
the tenant’s ability to remain as a
statutory tenant steus, is prefaced
by the words "Subject to section 26."
‘The inter-relationship between these
two sections is not immediately
@apparent and it is not necessary, for o
present purposes,; to consider it in
any Getail. What is clear from
paragraphs (e). (f) and (h} is that,
-at least in cases to which section 26
~does not apply - where for instance,
“the landloré gives a notice complying
witn sectlen 31 {1) bui not complying

‘with the time 1imics laid down in
section 26 (1) - Tne tenant of business
premises has the same protection oxr
to pul it another way, the same
statutory tenancy as the tenant of
residential premises, He or it retains
posscssion by virtue of che Act.®
{emphasis supplied ) .

Z

Three infercnces inter alia emcrge from the above
opinion of the Privy Council. Firstly the giving by a landlord
of commercial premises of a notice to quit which is less than

iwelve months in length, albeit invalid for purposes of sectiocn




svatus of statucory tenancy iaZ arisen, the only statutory

feecvery of possession from
the tenant can be obtained is secoicon 23. Lnd th;rdlyp a
landlord who has given a_notice to guit which is not’

appropriate for the procedure under secticn 24, may nonetheless -~
Yecover possession under section 25 by sacisfying those

provigions anc¢ those of section 31, provided always th;t the

-notice given, is sufficient to determine th

O
¢}

ontractual tenancy.
The notice in the instant case was not challenged on
the basis that it did not validly determine the contractual
tenancy. What was subnitted before the learned Resident
Magistrate and befcre us is that on a true construction of
sections 25 and 28 no notice to ¢uit of commercial premises can
be valid for any purpecse under the Act unless it was a twelve
months notice as prescribed in section 26 (2) (a). Accordingly
the iearned Resident Hagistrate, it is submitted by Mr. Heod
did not heave juris@iction to entertain the plaint, much less
to make the order for recovery of possession.
For the reasons stated herein I ag&ee with the
learned Residenc Magistfate that he had jurisdiction to entertain
the plaint and as his-conclusion on the other aspects of the

case cannot in my view be faulied, the appeal cught to be

2

ismissed. I would accordingly dismiss the appeal, confirm

Resident Magistrate, and award costs

Lo

he order of the learne

%
o
4
[V

cf the appeal to the respondent to be taxed if nct agreed.
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FORTE, J.A.

ot

have had the oppertunity of ieading in drafi, the
juagment of Campbell, J.A. and agree with the coaclusions
therein. However, I acd a few words of my own.

The main- issue for resolutiion in‘this appeal is
whether a landlord of commercial premises in pursuit of an
crder for recovery of poséession of the tenanted property has’

an option tce proceed either by virtue of section 25 or sectiion

-

[

5 of the Rent Restriction Act or mus:i proceed under the

provisions of section 26.

"

It 1s conceded on both sides that prior to the

{

judgment of Carberry J.A. in the case of Golden Star

Manufacturing Company Limiced v. Jamaica Frozen Foods Ltd R.M.C.A.

13/¢¢, the Act was interpreted as giving nc option and that such

a landlord was compellec to give his tenant 12 menths notice and

to proceed under section 25.

in the cited case, larberry J.&. while not dealing
with facts which in my view necessitated such a finding never-
theless examnined the provisions of both sections and concluded

thus:

"However, the Act still contains two
sections deeling with the recovery
of possession of contreclled premises,
Section 25 dealing with recovery of
possession generally, and section 29
cealing specifically with the
cerminacion of ternancies of public
and commercial buildings. .
Section 25 sets out various reasons
or circumstances that must exisi €0
give the court jurisdiction to make
possession crders; the new seciion
31 clearly applies there, and reqguires
that notices given must state the
reason for che requirement to guit.
Seccion <45 opens with the words
‘cubject to section Z¢' which appear
in this context to mean ‘apartc from

CLLIC T DR T eXHCcen
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Jene followzng will apply




"Seciion 20 on the face of it reguires
1O SUCH reason, it continues o
provide a special mode for che termi-
nation of tenancies of public or
commercial buildings by the giving
of the eppropriate nocice -
generzlly cne year - and I
landlord gives thic app"vp;ia
of nociice reguired ky this saection,

chien the particular tenancy mey
p;operly be terminatcd by a court

giving a posgsessicn order without the
necessity of further exanining wvhethey
any of the socileon 23 reguirenentis

have been re:.

Sfecticn zo then is a spmecific provisicon
of a specs al node of terminating public

e

or commercial tenancie:s, and iU seens
cilear that the reguirgment in section
31 {1) reguiriny reasons Lo oe stated
in any notice as a condition foxr ity
validity doec not epply. ©his is
borne out by the plirase in secition
31 {3) ‘other than a notice under
section 25 {i}'. If a notice under
section 206 had to contaln a reason
complying with those in ssction 25:
section 2% would appear to be octiocse
) and unnecessary for all applications
- _ for pOSS&SS"Oﬂ ordexrs would have o
: be made under cection 25 and the words
*subject o section 287 would seem
unnecessary #ad the position been

r¢veraed; and secticn 25 nhod commenced
with the mo:ds 'sZubiect te secticn 25°
then it would have been easier Lo argue
that a section 2% notice must couply
with and set cut cne of the section 25
© TEALSNS.

In the inctant case, the appellants were served with one
monih's notice to quit specifying as the reason for recovery
that the respondents reguired the prenmises for business,

trade or profes:
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clearly breought under the provisions of section 25 of the

n
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The appellant contends that bolh secuicns must be

n

fea

oy

together and'that since section 23 is expressly made
"subject to seculon 20", a landlord of commerccial Prenises
seekipg recovery of possession of his propeity must abide

by the provisions of section 26 which proviGaes the method by
which he may do so and thlé; to the exclusion of section 25.

The provisions of section 25 restricts the granting of

an oxrder for possession unless one of veral reasons for

]
I

requiring the premises and which are set out therelin, is proved
to the satisfaciion of the Court. These provisions however are
prefaced by the words "subject to seccion 25.7

The latter does not merely provide for statutery

o

o]

notice {section 26 {(1)], but in my view sets cuib total process

by which commercial premises may be recovered by

m

landlord;
and in so doing is significancly silent as to groundé being
proven in order Lo obtain an crder for possession.

The words “subject to secticn 26" in the context in
which it is used, in my view must be consirued as ”subjecﬁ te
the provisions of secticn 26" i.e. “subject to proceeding
under section 256.°"

This view, toc my mind is supported by the fact that
secticn 25 even aftier the introduction of the provisions cf
sectionhzs to the Act (by amendmert) still retains specific
provisions:dealing with commercial premises. These are disclosed
in section 25 (1) (e) (f) (k) and {k) -which seates as ‘follows:

“{1) Subject to section 26, no order
or judgment for the regovery of
possession of any controlled
premises; or four the ejectment
of a tenant therefrom, shall,

whether in respect of & notice
'L:O s Da. . L
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made ox given unless -
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{a) LR R R B R S L A R B A R A R

{b}

(&)

{e) the premises being a dwelling-
house or a public or commercicl
building, are reasonably
reguiced by the landlord for -

{i) Occupation as 2
residence for himself
or for some person
wholly dependent upon
him, or for any person
bona fide residing or
to reside with him, or
for some person in his
whole~time employment;
or

{ii) use by him for business,
trade or professional
purposes; or

(iii) a combination of the
purposes in sub-paragraphs

{i) and (i1} oz

(£) the premises, being building land,
are reasonably required by the
landlord for -

(i) the erection of & buiiding
to be used for any of the
purpeses specified in
paragraph (g); or

. {ii} use by him for business, trade
or prcfessional purposes not
involving the erection of =z
building; or

(1ii) a cowbination of such purpcses;
b or

{g)aﬂo.ouno..nndﬂ.a.o-a-ﬂe@é--‘.uttb-ﬂo‘

{h) the premises, being a dwelling-
house or a puklic or commercial
building, are required. for the
purpcse of being repaired, improved,
cr rebuirlt; or

f3a
L1
{rk} the cuelling-house, ©Y il public
. o commercial building,; or the
bullaing erected by the tenant on
bulilaing lond. 48 D Cozw oy oo

T




<f the restricticons on cobtaining an orcer for

"

recoversy which are enumerated 1n section 25 ace "subject wo

a9 ]

the provisicns of section 2% which in turn does not contain
such resiricticns then it follows logicully that in & case
brought under section 26, there will be no restriccion on the

Resident Magistrate's powdrs to order recovery of possession

except as is contained in secticn 26 itself. This is made

Ly

clear by the

4

act that it is section 25 which is subject to

section 20, ana not vice versa - for if it was intended that

)

landiord who proceeds under section 28 sheould be compelled
tC prove one of the grounds listed in section 25, the
legislature would then have made secuticn 26 “subject to" the
provisions of section 25.

Instead, section 2v secs out & process which reguires

‘a tenant who has been served a notice in compliance with

. section 2% (2) to take the initiative of bringing the ﬁatter
to Court, by applying o the Court by way of cumplaint, for an
extension of time., In such a case, it weould appear that the
Resident Magistrate on being satisfied that the notice is valid,
woulé_have nc pewer to refuse an order for recovery of
pOssession, his ;nly poWer being to grant the tenant, an
extension for not more than 12 menths from the date of termina-
tion oﬁ the tenancy - or of course, to refuse the application

for extension. On the contrary, in respect of an action brought

under the provisions of section 25, the Resident Magistrate

could refuse o rake an order for recovery of possessicn if the
~

I . Y , : 1 .

landloxd fails to establish one of the reguitements set cut in
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which /landlcrd of comrercial orenlses could get an ordey for
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tu proceed under that section, a statutory nctice of twelve
menths must be served upcon the tenant, thereby commencing the
process detailed cherein, This did not deprive the landlora
cf the right tu proceed under secticn 25 by.giving & nctice
to quit ccnsistent with the tenancy agreeﬁent, and
establishing in Ccurt the grounds for secking recovery of
possession.

In the passage from the juagment of Carberry J.A.
referred tc earlier,; he made the following scatement which

is repeated herewith fcr easy reference:-

"Section 26 then is a specific
provision of a special mcde of
terminating public or commercial
tenancies, and it seems clear
that the requirement in section
31 (1) reguiring reasons to be
stated in any notice as a |
condition for its validity does
not apply.”

It 1s with respect t¢ the reference to section 31 (1)
that some comment 1s necessary. The section states as follows:
“31. (1} No notice given by a land-
lord to quit any contirclled
premises shall be valid unless
it states the reascn for the
requirement to guit.”
This opinicn of Carberry, J.A. did nct find favour

with the Judicial Committee cf the Privy Council in the case cf

Crampad Invesitment Markeiing Co. Ltd and Clover Brown V.

Val Benjamin Thomas Privy Ccuncil Appeal Wo: 37/87.

In delivering the judgment of the Board Lord Oliver
of Alymertcn stated at page 1l:

"For instance the notice given o
'terminate the tenancy' which is

referred tc in secticon 2¢ {1} is

dgscribod in s {3 of fhe soma

) SeTTion as CLlCe To guaint. i

. 15 Iurthermcle Guroz clear uniu
ice 1

A
s such a notice is a not
which secticn 31 V&

sectiocn 21 {3} rofers o fany
netice refarred Lo in SULSCCtiun
(1) other than a notice under

section 20 {1)."
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It is clear then, that in respect of & notice tco
quit given under secticn 2¢, the reascn for reguiring the
preperty must be stated if the notice is tc be valid,
If this is so,-what reason would a landlord proceeding
under section 2% be required to state in the notice &6 quit?‘

in the Crampad case, where the Board was dealing with a notice

to Gguit in respect of the tenancy of a dwelling house and one
consequently brought under section 25 Lerd Oliver stated thus:

"Section 31 (1) does not in terms
limit the reasons which may be
given in a notice in order to
comply with its provisions, but
sub-section {2) provides some
support for the view that the
‘reason' which the legislature
had in mindé were those reasons
which are enumerated in section
25 as reasons which can be relied
upon by a landloré in seeking an
order for possession. It does

— . not, for instance, make any real

. ’ sense that a notice which states

' that the reason is breach of the

repairing covenant should still
be a valid notice for the purposes
of the Act even though the landlord
in fact seeks possession cn the
ground that he requires to occupy
the premises himself. ‘The reason’
is not the same as 'a rezson'.
The clear purpose of section 31 is
to put the tenant on notice of the
ground upon which possessiocn is ‘
going to be sought against him so
that he can eithers rectify the
breach, if breach there be, or at
least can prepare to meet the case
which the landlord is going to
make at the hearing; and the
provision makes no real sense unless
‘cthe reason® is construed as meaning
not only & genuine reason but a
relevant reason.”

This conclusion in respsct of proceedings under section

25 is indeed a logical and irresistible conclusicn - for it

Lo

b EN e e g s e e e g gt 1
follows that if certain ressons are Drerecu
.

granting of an order, then a notice to guit must state upen

[

nrends o rely in sceel

which of thosc reascns the landlorc

recovery of possession of his property.
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In my view however,lthe dicta of Lord Oliver must

be taken to be conclusive only in-respect ci the particular
section of the law which came up for consideration i.e. a case
brought under section 25, and may not be applicable to the
provisions of section 2%, as there are no provisions in
section 26 which require proof of any reasons for recovery-
of possession. Indeed the very nature of the mode set out in
that section suggests that an oxder could be mage, in the
absence of an application by the tenant, merely on proof of
the notice to quit, and in the event of an application by the
tenant, the .only gquestion for the Court would be the granting
or not of an extension of time. However, if the notice is
not consistent with the duration of time required by that

. section, or fails to give che reason for requiring the
premises, then it would be invalid and therefore inoperative.
But in so far as the reasons stated in secfion 25 are
concerned, that section being subject to provisions of
section 26, cannot affect the special mode enacted to acguire
an order for possession.

The reference by Lord Oliver to the purpose of

section 31 and in particular to the fact that the tenant can

"prepare to meet the case which the landlord is going to make

Dt

at the hearing" would not in my opinion be applicable to
case under séction 26, as it would be 'the tenant who would
have the burden of attacking the notice or establishing his
case for an extension of time - and not as in 'section 25 where
the landlord has to prove the reason.

In the event then, I am of the view that fhe landlord

HE R R ol e s R e R TS BT o o USSR S S
LA T DICNAERON Tne D OoEsn S nnir Ui

rr‘j

of commercial or

section 25 or.section 26 for an order for recovery of possession

of his property. If it were not s0
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and valid reasons for terminating the tenancy would be put
in aetriment 1f he was compelled to give 12 months notice.
What if for example the tenant is in breach of an implied
covenant as in paragraph (¢) of Pért IT of the First thedule
in which it is agreed that he “keeps the premises in a
sanitary condition and refrein from any conduct which is a
nuisance or annoyance to adjoining occupiers."

in my view it could not have been the intention of
the legislature that the landlord in those circumstances
would have to serve a notice of 12 months duraticn. The sare
could be said of the reason given in section 25 {i) (h) where
the building muy be in such urgent need of repair that it is
dangerous or mpay cause serious financial icss to the landlord
if it is not repaired urgently. See also section 23 (1) (k)
where the reason is that it is required by law that the
building be demolished. |

Lastly, I take comfort in the words of Lord Oliver

in the Crampad case at page 13 where in making reference to

the two sections, he appeared to have been of the cpinion that
the iandlord indeed had an cption. He stated thus:

"The inter-relationship between these
two sections is not immediately
apparent and it is not necessary, for
present purpcses, to consider it in
any detail. What is clear from
paragraphs (e), {f} and (h) is that,
at least in cases to which section
26 does not epply - where, for
instance,; the landlord gives a notice
conplying with secticn 31 (1) but not
complying with the time limits laid
down in section 26 (1) - the tenant
of business premises has the same
protection or, to put it another way,
the same statutery tenancy as the
tenant of resicdential premises. He
or it retains posscssion by virtue of
the Act and the terms imported into
- the statutory tenancy by section 28
equally apply. Similarly, a tenant
of building land whether an individual




"or a corpora the
3aWe protaczi : a
dwelling nduse. Thelr Lordsi can;

therefore:’find neo concext, if - ,
corporate tenants are, as they clearly
are, entitled to the protecticn of
section 25 in respect of business
premises and puzlding lana, for
excluding that protection in the case
of a corporate tenancy of property
that is used for residenitial purposes.”
(emphasis supplied)

o
ty b
e,
cow

i would therefore dismiss the appeal.




DOWNER, J.A.:

'"he issue in this appeal 15 whether-the Resident
magistrate, his Honour kr. A.5. Huntley, exercising civil
juriscicrion in the parish of Kingston made the correct order
in uphclaing the claini of Eli and Carole Saba for recovery of
possession cf a shop at 90U Orange Street.

Marcus Dabdoul:, the appellant; has been & tenant of

this shop since 1674. He sells retail fabrics ana accessc-

ot
'.l
(!
n
Ha

or upholstery. The sabas, the responaents on apgealg
purchiased the prenises some time Guring the second guaxrter
of 19s5. They scéght to increase the rental from $265.U0 to
$4,000.00 per month but failed because of the inte;vention oi
the Rent Eoard. The current rental iz stated to be $550.u0
per month. The sapas are alsc in business. They sell pounc
goous, yaré goods and an assortient of materials. They are
organized as a limited company - SABa LImLTED - and they
wish té expanc now that their caughter has come to jein the
family business. In the light of this they gave

marcus Dabdoub nocice to guic Y9 Orarge sStreet and it 1is
pertinent to guote it in full since much turns on it. it
readas:

[

THOYICE TO QUY

TO:  MARCYo LIMITED
Sy Crange sireet .
HENTEISHL SN .

Ve che undevsicgned, as Atrorneys-
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“+he end of one month from the service
cf this notice.

. The reason for the reguirement
"to guit is that the premises are :
reguired by the Landlords for use in their
business trade cr proiessicnal PUrposes.

DATED the 2ist day of Octcber 1588

DUN®, COX & ORRETY -

Per:
For &L7 SABL and CAKOLE SARA - LAMNDLORDS®
Although the notice was addressed to Marc's Limited, nothing

- now turns on that misdescription.

.

Was this z valid notice in terms
of Section 25 of the Rent Restriction
Act?

The relevant secticns of Section z5 of the Act

read as focllows:

B25.,—{1l} subject ©wc section 2%, no
orcer or judgnent for the recovery

of possessicn of any controiled
premiscs, o for the ejectmenc of a
tenant thevefiom, zhall, whevher in
respect of 2 notice tc¢ guit given ox
proceecrings commenced pefore oy after
the comunencemsnt of this Act. be mace
or given unless—

{aj, scme rent lawfully due from the
cenant has act been paidé for ac
lesst LalrZiy C¢avs 2Luer 1 Decae

oy

, Qi O

.9 & 4 & & 2 D0 T OB OO0 DOTE OG0B O ST OO0 0S40 S E QGO0 8D & DR

(e} the pre :
] Se Or & public or coipmerci
builaing. are reasonably reguired
: ti ianclord for—




“{i) cccupatién as a residence for himself
or for some perscon whelly dependent
upon hiw; or for any persocn bona fide
residing or to ryesice with him, or for
some person xn his whole-time employment;
or

(1i) use by him for business, trade or profes-
sicnal purposes; or

{iii) & combination of the purposes in sud-
paregyraphs (i) ana {(1i}): or

© ¢ 6 06D LS DD 800 Q0 A0 DT OEH &S DT OC DA OC O LS FS

(h} the premises, beinu & dwelling-house
or a public or commercial building,
are required for the purpose of being
repaired, improved, or vebuilt; or ...°

{emphasis supplied};

As the issue in this case 15 a commercial building, it is

appropriate to set out the definition in Section Z(1) of

0 ! - U P P .
2.—{1} In this Act-—
8 0 ¢ £ 0 00 S 0 DB O Y @ & Q8O0 3 QD 2 SO O DO OO S D O e L0 00O

‘public or commercial building’ means a
building, vr a part of a builacing
separately let, which at the material date
was or is used mainly for the public
service or for business; trade or profes-
sional purposesg, and includes land

occupiea therewith under the tenancy but
does not incluce a bullding, part of a
building or roow when let with agricultural
ianag®

The first point tc ncte is that the opening clause

of &cction 25(1) reads “Subject to Section 25" which

331

indicates that Secticn 2% coveérs parit of the subject matier

cf Zection 25. For Section 2% to have any effect; in the
naturzl course there would be different condicions govern-

; - Y e ey o7 ) N T et T P T B P .
iIng & lanclord’s right o reCovery n.g publil Or Cofdersial

buildings. What then are the necessary conditicns in

i

relation to this case 1f there can be reliance on 3ection

2

25 to recover possession as the judge below found.




There must be a valid notice. The section makes
no meénticn of the type c¢f notice peimigsible so a notice at
common law would still pe efiective., There is no gaispute
that the premises is contrciled and that the cenancy in
LSSUue was a monthly oneprso thet & ncuice Gated
2lst Cctober, 1S8¢ and served on 2ath Cctober, 1%38, which
reguires Welivery of the premises con 30t Wovembar, 19068 or
at the ené of cne month from the service of this notice”,

-~

vas ¢ffsctive. Thoe second aspect ¢f the notice is that it

et

states specifically the reason for serving the notice. It
reads:

“The reason foxr the requiremnent to
guit is that the premises are
regurred by the landélords fox use
in their business trade or pro-
fessicnal purposes.”

Be it neoted that Seccion 25 alsc gives the court a
discretion in determining whether to grant recovery uo
the lanalord. The relevant subsection reads -

ard uniess in addition, in any such case
as afcresaid, the court asied to make the
crder or g¢ive the iudgment considers it
Teasonable to make such order or give such
Judgment:

Proviced that an order cor judgment shall
. not be made or given con any jroana specified
in paragremn (e), (L) or (h) uniess thc

courtc is als 5C satliszied thatg having regyard
to 21l the circumstances of tie case, less
hardszhip would be ckvsec Lv granting the
order or jucument thean by ysfusine to grant
it: and such ci:cums*&nces are nereby

declared to include—

RO ;E.\.-l\.,d. _L.Q
ord or the L""h_.nl..}’




{iz) when the applicaticn i3 on &
grounda sneci£¢=d in pa*a::a aoingy,

accomnmodation is avaliw“
tenant,”

criticized the Resident kMagistrate for exercising his dis-
crecicn wrongly in deciding that less hardship would be
czused bv granting the order than by refusing te grant it.

The judge took inte account the legitimate plans of the

- ~

bas to expand their encerprise; the fzcet that it would be

expansion to adjoining premises; the fdct that the defendant
nas bought a iot at 53 Crange Street and coulda build thereon
and the fact that alternative accommodztion was orfered to the
appellant at the Clock Tower ~ these were the factors taken

—

into account in deciding that there woul

2
5}
®
[t
Y
)
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5
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Y

causad by granting the order than by refusing it. I see no
reascr to airsturb the Jjudge’s Giscretion ané this ground of

appeal, therefore, fails,

is wecticn 25 of the Act of direct

ralevance in tihls case?

in Crampad Internationzsl marketing Co. Lid. and

{lover Browvn v, Vai. Benjemin thomes Privy Council Appeal

No. 37/G7 deliverzd 25th Jehuary, 1589, Loxd Oliver had
this to =ay about the relotionship between-Section 25 and

26 of

. Al A RENS

gl—s;nL prpcsesp O COn3ider 1T An
Gn] L\..L.Ln..L.L::
AS Toe @BLLTer ds Doen raised LOLh an the Couit bolow wna on




relationsnip in this case, #specially since the appellant

——

claimed that he is entitled to a motice of a year’s duraticn

and also entitlea to rely on a counter-notice which are the
» . . . ’
cutstanding features of Seccion 2¢. That section readas:

Subject to tihe provisions oI ) :
S vion: the lanalord of any

public or commercial buildaing may ter~

ainate the tenancy Ly netice 1n wiitlng

given to the tenant spegifving the dcate

ai which the tenancy 15 o cone Lo an

ené (heieinafter referxred co as ‘the

date of tevmination®).

{2) A notice under sunsection (1) shall
not _have eifect for the purposes of tihuaiz Act
unlegs it 13 given—

{a) not jiess than itwelve wonths before
the date of terminaction specified
a

therein; and
{b} in the case o0f premises lsased¢ to

the tenant for a fixed term of

vears, not more than twelve months

before tite date of expiratiocn ci

the lease.” leuphasis supplied]
In contrast to Section 25, a notice at common law is not
sufficient for the purposes of this section. It must be
given "not less than twelve months before the date of
termination specified therein® and "in the case of premises

leased to the tenant for a fixed term of years, not more

than twelve months before the dzte of

0
o

#piration of the

lease.” The underliined words make Section 31{1l) otiose.

The reascnable intevpretation of chis section is
that there are special alternative provisions pertaining to
the termination of tenancy of public or commercial pbuildings

and a significant feature is that because of the speciiic

— e U - PO SRVt . CE e e e e o
DLrOVILLONEG CEYesrZInT lengiuih QL AgTAICE, D Igalons nrw

¥

reguired of The landiorda iy ceeking of
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HMoreover, chere ig further protection for the tenant in the
provic.ooas for counter-notice and the power of the court to

excenc time. Larberry, J.A., ia the important case of




w3

—

Golden Star Manufacturing Co. Lid. v, Jamaica rrczen Foods

t—l

Cu

{unreported) R.#. Civil appeal WO. 13/36 delivered
Cctober 31, 198%, emmphasised this and said at page 22

"Pausing herer the effect ¢of chis pro-
vigion appesrs to e that the landlord
of commerC1ai Drenises, rentea for
example on a monthly tenancy, may by
giving the specified years notice
terminate that tenancy guite zndepen-
dently of section 25.%

In that case the subject matiter was a business
tenancy and rescorit could have becu either to Section Z5 or
2o of the Act as the notice gave tThe rezson fof requiring
the termination of the tenancy and also the time given in

the notice -~ one year. These features satisfied the

reguirement of both sections of the Acit. 1In effect, although

Carberrf, J.h., relied in his Judgment on secticn 26 of the
Act, he recognised that the correct decision could also be
reached by resorting to Section 5 of the Act. XKerr; J.A.;
based his judgment tc Section 25 of the Acc and this is
what Carberry, J.A., had to say of his brother’s judgment
at .page 39:

"Since writing the above I have had the

opporcunicy of readang the judgnent of
Kerr P. (Ag.) an¢ I agree with it. All

two Judgments have arrived at the same
result by somewhat different routes.”

-
e
1

Wright, J.A., on the same page who agreed with the decision
saids

have hadt the benefit of reading the
dements in draft of wmy brothers

P. {hg.) and Carberry J.A. and
with the decision that tne appeal

did nct consider it




necessary <o consicer the relationship between Secticns 25

ana 26 of the Act in detail but he adverted to the
distincuishing features of Section 25 at page § thus

"Section Zv ¢ontains provis.ons which are
specifically reifierable oniy wo public or
commersial buildings and enablies the
landlords of such buildings tc terminate
thé tenancy by notice in writing given
to the tenant specifving & date for the
termination of the tenancy ané given not
less than twelve months befcore the
specitied date of termination oxr in the
case of premises leased for a fixed term
ol years not more than twelve onths
befoure the cate of exp;rj of che iease.
The effect of that is ihet the tenant is -
entitled within nine months of the giving
¢f nctice to apply vo the court for zn
ordexr substituting a new date of termina-
tion at which the cen ancy is 1o come to an
endg and the court then has power to fix a
substituted date of termination nct more
than twelve months after the aate of
termination specified in the nctice and
such an order operatec as an order for the
recovery of possessicn of the prenwaes on
the substituted dace of termination,
bgain the making of such an crder is dis-
cretionary and the court is reguired to
be satisfied that less hardship will ke
caused by the making of the order than by
refusing to make it.*®

These are the benefits which che appellant claims. Since
Lord Oliver made this comment inmeciately after considering

-4

the effect of Section 25 of the Act. the inference is that

.~ it was evident vo his Loraship that Sections 25 and 25 of
the Act were alternative means of recovering a business
vremises although in the circumstances of that case, there

Was no nee¢ to consider the difference between the alterna-

tive means in detail. That his Lerdship was aware of the

decvatled Giffcroncer was avidsni 2s Le guotas seceion 21
CLOThe RCLOGR D ldw 3ownus -
LE R o 3 ey . - - o gy - - -
bection 31 provides, so far ag materzal.
25 foilowg:-




