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IN THE COURT OF APPEAL A
o SUPREME COURT CIVIL APPEAL NC. 4 OF 1968
 BEFORE: The Hon. Mr. Justice Fox
The Hon. Mr. Justice Smith
The Hon. #¥r. Justice Graham-Perkins
TTYEEN JOSEPHINE LUCILLE DACCSTA - Plaintiff/Appellant
~ AND MICHALEWNZ EVADNE WARBURTON ET AL ~ Infant Defendants
AND " THELMA KEI'NY i - Guardian ad Litem/
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'<:“§ Mr. V.0. Blake, Q.C. and Mr. H.D. Carberry for the Appellant
. Mr. %. Frankson and Mr. A. Gilman for the Guardian ad litem/Respondent
31lst 4ay, lst, 2nd, 4th June, 1971
FOX, J.A,
- This is an appeal from an order of the Master in which
he answered questions in an originating summons as to the con-
struction of a will. After the usual opening directions the will
continued as follows:
"I give and bequeath to my wife Josephine Lucille my
- property known as 52 North Street Kingston. I give and
bequeath to my said wife 2ll my wood-work and all other
(:,u | Méchinery which I may at the time of my demise be in

possession of ahd all my other personal effects., I give

to my said wife Josephiﬁe Lucille whatever money I may havé
in the Bank of Nova Scotia,.Kingston. I direct my said
Ticeutor Josuphine Lﬁcille that in the evant of her 5:1ling
the property known as 52 Horth Street she must give to my

Grandchildren by my daughter Thelma Kenny QNE UARTER of the

proceeds from such sale after expenses have been paids I
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of my wife the said Josephine Lucille hefore the property
mentioned above is sold, the said property shall revert to
my Grandchildren by my daughter Thelma Kenny."
The will devised real estate to the nlaintiff without any words
of limitation. Prima facie, therefore, by virtue of the provisions
of s. 23-of the Wills Law, Cap. 414, that devise effected an
absolute gift of the fee simple unless a contrary intention appears
by the will, A contrary intentién does so appear. Ié is manifest

by those clauses in the will which show that the testator wished

to provide for his grandchildren either by way of a portion of the

proceeds of any sale of the property by the plaintiff during her

"life time, or by a gift over to them at her death failing such sale.

#hy should not this contrary intention prevail? That is the
question, The Master thought that the answer was supnlied by the

decision of the British Caribbean Court of Appeal in Jackman v Edwards

(1965) 8 ¥.I.R. 331. In that case, a Testator made several
dispositions by his will., Paragraph 6 was as follows:
- "I give and bequeath to my wife, Mary Anna Matilda Jones,
my lime kilns, the house and land bought from the Burtoms,
and that part of Boyce's land extending from the brow to the
foot of the hill; and should she not dispose of them before
her death, four-sevenths shall, after her death, go to my
daughter Mary Alexandra idwardina, her heirs and assigns,
and three-sevenths to my daughter Annie Augusta, her heirs
-and assigns; and should either of them die without issue her
share shall go to her sister,"

The trial judge, Stoby C.J. held that the widow took an absolute

" interest. In his judgment (vide Zdwards v. Coppin and others =

1961-62 - 4 i.I.R. 386) he referred to s. 24 of the Wills Act
1831.£§;7 which provide. «lullarly to our s. 23, and =il *hat
since the section made words of Timitation unnecessary "a testator
be he layman or lawyer who says 'l give and bequeath to my wife'
means what every human beinz except lawyers would think that he

means even without the consideration of the /ills Act, that is,
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that he is giving his property to his wife absolutely." (390 ibid).

The learned Chief Justice did not think that the words ""should she

not dispose of them before her death’ had the effect of creating

a life interest. They were ‘‘intended to do what many husbands

try to do and that is to controi his wife from the grave" (390 ibid).
The words, he said, expressed a ‘'‘pious hbpe” merely. The judgmént
of the British Caribbean Court of Appeal was given by Archer P.

He noticed that in the gifts over to the daughters, the words 'her
heirs and assigns, had been employed., This was language of the
"fullest amplitude'. In the devise to the wife no such expression
had been used, and so 'unless the testator is to be accused of a
capricioﬁs use of words, for which there is no warrant, the
different-phraseology employed in dealing with the same property
in the two dispositions in para. 6 must have some significance and
the extent of the interest which he intended his wife to have
cannot be the same as the extent of the interest he was leaving

to his aaughtersv (330 ibid). Archer P. thought that the wife
was glven "somephlng more than a llfe interest but less than the
fee s1mple absof\ta" (332 ibid). He held.that she took a life
1nterest coupled with a power of disposal during her life time,
and as she had not disposed of it, the property passed to the
testatort's daughters. iir. BSlake suggestéd'that the décision of
the British Caribhean Court of .ippeal was wrong énd should not be
followed by this court. His submissions involved a development

of the view of Stoby C.J. with emphasis upon the doctfine of
repugnant‘conditions.

I do not think that a pronouncement upon’ the validity of
the judgment of the British Caribbean Court of Appeal is necessary
for a decision in this case. The judgment and thst of 3toby C.J.
are based upon considerations which arose out of partionlar phrococlagy
which is absent in the will before us. The considerations in
each judgment were not identical. Stoby C.J. puréued 2 line of
thinking.which eventually let in the.doctrine of repugnant conditions.

He did not specifically say so, but upon a close =zxamination of his

Shademant 3+ S heavoand Aalteaction that ha recAacns
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of the profosition that where there Was,a devise in fee, a sub-
seéuent condition which purported to alter the normal process of
.devolution by creating a gift over at the moment of devolution
<;> was repugnant to the absolute estate previously given, and void.
This was the premise, inarticulate perhaps, but evident nevertheless,
of his final decision. Archer P., on the other hand, interpreted
the words of the will in such a way as to give the wife an estate
in the nature of a life interest. Having arrived at this initial
conclusion, reflections upon the doctrine of repugnant coﬁditions
must thereafter have been perceived as irrelevant and unnecessaryas
‘‘‘‘‘ ' ' It is possible to prefer the thinking of Stoby C.J. above
(v} that of Archer P. This, however, would not be decisive of the
. question before us. The approach of other judges in similar cases
.may help, but cannot relieve this court of its primary obligation
'té construe the particular words of the will in this case. The
first question is to determine the extent and nature of the estate
intended to be given to the wife., These matters combine to prévide
the unmistakable answer. Firstly, by the use of the words "I
<:\ give and bequeath to my wife", the testator mﬁst have meant, as
Stoby C.J. said, to give 52 North Street to his wife absolutely.
Secondly, in effecting an absolute gift to his wife of all his
personal estate, the testator used the words ‘give and bequeéth".
These same words were employed in making the devise to her of 52
North Street. If a consistent meaning is given to them,'this also
shows that the testafor intended tovéive the fee simple to his wife.

Finally, as a corollary to, and as further evidence bf this

L

intention is the circumstance that although the testator contemplated
that his widow would have power to sell the property, he left this
power unfettered in all respects. He must have expected her to

be able to make a satisfactory conveyance of the fee simple free

fream all restrictions. I held therefcore, th

0

L upon & Iroper com-

(

struction of the will, she was given the fee simple absolute in
52 North Street. She could sell the property and keep the entire

proceeds for herself. She could devise it by will or allow it to
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devolve in accordénce with the laws of intestacy, The direction
in the will to give a part of the proceeds to the grandchildren
in the event of sale during the plaintiff's life time, and the
attempted gift over to the grandchildren failing such sale are
incompatible with the incidents of ownership and void. The
doctrine of repugnant conditions defeats the intention to benefit
the grandchildren at the same time that it validates the absolute
gift to the wifea

Mr. Franksoin suggested that the plaintiff took the fee

simple absolute as a trustee and not as absolute owner, There is

no express direction in the will to this effect. Nevertheless

a gift which would fail a% law may be upheld in equity. In
éppropriate circumstances a trust will be implied. Equity will
then say that the legal owner mhst hold the property in trust for
others. But there is a basic rule. There must be a clear in-

tention to create a trust, This is the first of three certaintiea

which are necessary for the existence of a trust. Technical
words are not required tc show an intention to create a trust. In

each case, the words, and actions, oI the settlor or testator

must be examined to see whether it was his intention to impose an

obligation of trust. Such intention is not necessarily established
upon proof of an intent in a donor to benefit a donee. The essential
question is whether this intent to benefit can be construed as a

trust in favour of the donee. This principle is illustrated in

‘Jones v. Lock (1865) L.R. 1 Ch. App. 25. There, a father gave

to his nine month old son a £900 cheque payable to himself saying,

ook you here, I give this to baby......". The child was. about

to tear ﬁp the cheque when the father.took.if away and put it ih’
an iron safe. The father died and the cheque was found among his
effects. The question was whether the child was entitled to the
cheque or'whether it formsd part of the father's estate. It was
held, firstly, that there had nct been an erfective gift of the

cheque to the child because it had not been endorsed. Secondly,
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there was no evidence that the father intended to declare himself
a trustee of it and to burden himself with a trustee's duties in
respect.of it. The child therefore took nothing.

A second certainty is as to the beneficiaries of the trust.
The trustee must be able to identify these. If identification is
uncertain, the trust will fail. The third certainty is as to the
subject matter of the trust. The subject matter in this case is
identified. It is 52 North Street. But this is the only one of the
three essential certainties which have been established. Construing
the words employed by the testator, it is impossible to conclude
that he intendéd to crecate a trust. Undoubtedly he wished to
benefit his grandchildren. Nevertheless, if he desired further, and
intended that this wish was to be carried out by the imposition upon
his widow of the imperative obligations of a trustee, this intention
should have been expressed in mandatory form or with otherwise
sufficient clarity. As it is, considering the will as a whole, there
is every indication that the testator intended that the plaintiff
shouid have complete freedom of action with regard to the énjoyment,
"disposition, and management of the bropert&. AThese are the re=-
cogaised incidents of ahsolute ownership. There is nothing in the
will to show that these incidents were meant to be cut down by those
burdens and limitations which are intrinsic to a trust. The require-
ment of certainty of objects is also missing. If the property is
Sold'during the life time of the flaintiff, one quarter of the proceeds
of saie must be given to the grandchildren. There is no direction
as to the destination of the balance. The beneficiaries are not
speqified. These could be the plaintiff, or the testator's daughter,
Thelma Kenﬁy, or both. The dﬁus of showing that the objects are
certain is on the party who alleges the validity of the trust. Re
Saxone Shoe Co. Ltd's. Trust Deed ZT§6§7 1 W,L.R. 943, That certainty
may appear on a balance of probabilities. Proof to such a standard
is not available in this case, and for this reason also the argument
in favour of a trust is untenable. Where mwords attached to a gift

fail to create a trust the gift takes effect as an absolute gift.
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Lambe Ve E_a;ues (1871) L.R. 6 che App. 597.
For these reasons I agreed that the appeal should be allowed.
The first question in the originating summons is as follows -
"That it may be determined whether upon tZe true
construction of the Testator's said “ill propert& known
as No, 52 North Street, in the parish of Kingston, is
kgiven to Josephine Lucille DaCosta gbsolutely for her
own use and benefit',
The Masﬁer has answered this question in the nsgative. The other
'five gquestions arose as a result of this reply. They were answercd
accordingly. This Court was of the unanimous view that the Master
was in error and that the first question should be answered in the
affirmative. The Court ordered as follows =
The appeal is allowed. The order of the Master, save
in respect of costs is set aside. The answer to the
first question in the originating summons is in the
affirmative, that is to say, upon the true construction
of the Testator's will,_tbe property known as 52 North
Street, Kingston is given to Josephiﬁe Lucille DaCosta
in-fee simple., The costs of this appeal is to be paid
out of the estate. There will be a certificate for two
counsel for the plaintiff (widow) in her personal and
representative capacity, and a certificate for ohe

counsel for the guardian ad litem.
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SMITH, J.A.

The learned Master, it is clear, based his judgment on the
decision in Jackman v. Edwards, (1965) 8 7,I.R. 329. In his notes
of the reasons for hiédécision.he, here and there, used langﬁage which
Archer, P, used in the Jackman case. It is unwise to base a decision
on a previous case in which no principle of law is established but
which is based purely on questions of fact or on the construction of
a particular document. Reliance on such a case serves little or no
pufpose. Lindley, L.J. said so in In re Williams, Williams v. ¥illiams,
(1897) 2 Ch. 12 where, at p. 22, he said:
"The case is in my opinion one of great difficulty, and
I am quite aware that there are decisions in the books
which if followed would be in the daughter's favour., But
.our task is to construe the will before us, and other cases
are useless for that purpose except so far as they establish
some principle of law',
No principle of law was established in the Jackman case. It merely
reiterates the well known rule of construction appiicable to wills
that the intention of a testator must be ascertained'from the words
he has used and effect given to that integtion where no rule of law
is opposed to it. Though the dispositions.in the will which were in
question in that case bear some resemblance to those under consideration
in this case, other dispositions in that will, which have no counter-
part in this, were used as aids in construing the questioned dispositions.
In my view, the Master fell into error in following the Jackman case,
I‘think that the first question to be decided in this case
is the nafﬁre and extent of the estate in No. 52 Nofth Street which
was given to thé widows If the legal effect of the devise is that
3h2 o%fained absolute cwnc;ship nf the property ther Lhc attexmpiz to
bepefit‘the grand-children out of the same property would clearly be

void for repugnancye. Mr. Frankson, for the grand-children, <4id not
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The clear intention disclosed, he submitted, is that the testator

intended to benefit his widow and his grand-children. Having discovered

(;Jhis intention, he said, one now looks at the devise in question. He

(
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contended that because of the iﬁtention to benefit the .grand-children
and of the fact that no.words of limitation accompaﬁ& the devise, the
widow takes a limited estate only. As I have indicated, I do not
think this is the proper approach.

—By the abplication of the provisions of se 23 of the Wills
Law (Cap. 414), the wiaow obtained the fee simple estate in No. 52,
NorthStreet, unless the will shows a contrary intention. Mr. Frankson
Ecntended that a contrary intention appears in the directions for the
benefit of the grand-children, so the widow does not take the fee
simple. Mr. Blake, for the widow, said that any contrary intention,
if it exists, is to be found in the clauses of the will which seek to
benefit the grand-children but that these amount to restrictions in

law upon the rights of a fee simple owner angd are, therefore, repugnant

and voide One has to be careful here of arguing in a circle. Tt

(A\seems to me that any direction in a will which has the effect of

cutting down a prima facie fee simple estate created by s. 23 can
properly be said to be repugnant to that estate. 3But such a direction
is not necessarily void for repugnancy. Take a case where a testator
says: "I give my property at Billy Dunn to my wife'', This is followed

by other bequests and devises. Then the will says: ‘on the death of

my wife my property at Billy Dunn shall go to my son John and his heirs'".

Surely, this last devise is repugnant to the prima facie fee simple
created by s. 23 in the wife's favour! But it nevertheless shows a
contrary intention and the wife gets a life interest only. It could
not; ex hypothesi, be said that the devise to the son is void for
repugnancy therefore the wife takes the fee simple., In other words,
it must first e established +hat an absolute iﬁterest has been created
before the question of repugnant conditions can arise,

In my opinion, the contrary inteﬁtion referred to in s. 23
is not so much a disposition or direction which shows an intention that

some person other than the original devise should benefit, as one from

which it can reaccnnhly be inforred that fthe testator did not intend
il andl " N
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that the devisee should take the whole estate or interest in the real
estate devised which he had power to dispose of by will. Such an
inference can only be drawn, in my view, if it can be ascertained with
certainty that a recognisable estate or interest, inconsistent with
the estate or interest previously devised, has been created in favour
of some other person, |
Both of the directiorns, in the will under consideration,
which seek to benefit the grand-children are made conditional upon
events which may never také place. Tﬁe widow is not obliged to sell

No. 52 North Street, and may decide not to sell it., If it is not

sold there will be no proceeds of sale in which the grand-children éan
sﬁare. It is to be noticed that the condition relating to sale is
directed to the widecw in her capacity as '"executor'. The implication

seems to be that if it becomes necessary in that capacity to sell the

- grand-children shall be paid one-quarter of the proceeds of sale after

expenses. I¥ i% is not sold by her as executrix but transférred to
herself in her personal capacity itkseems that the céndition relating
to sale does not bind her and she ﬁoﬁld be free'td sell and retain
the enpire proceeds. If she d'sposes of the property during her life-
time there ﬁill.be nothing for the grand-children to take at her desath.
So they may never take a vested interest in the property or its proceeds
and it.is within the power of‘the widow to prevent them doing so.

I hold that the conditions under which the grand-children

are to benefit are tooc uncertain to amount to a contrary intention

~. such as can validly displace or cut down the prima facie fee simple

_estate created by s. 23 in favour of the widow. The widow, therefore,

“takes the fee simple free from the conditions, which now become

‘be allowed in the terms stafed.

fepugnant.

Fox, J.A. has dealt {ully in his judgment with Mr. Frankson's
contention that the widow %took the fee simple in the property as
trustee. For the reasons given by Fox., J.A., I agree thatkno valid

trust can be said to have been created.

It is for these reasons that I agreed that the apneal should
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GRAHAM~PERKINS, J.A.

.
)
Y.

George DaCosta (hereinafter called 'the deceased'), died on
the 7th of December 1966 leaving a will in the following terms:
"PHIS IS THE LAST WILL AND TESTAMENT OF me GEORGE DaCOSTA
of 52 North Street, Kingston 14 in the County of Surre&
Jamaica W.I. I HEREBY revoke all wills and testamentary
instr&ments heretofore by me made. I appoint-Josephine
- Lucille DaCosta of 52 North Street Kingston 14 ..... to be
‘ (;> the Executor of this my will.‘ I direct my Executor to pay
ﬂ | my just debts and fﬁneral and testamentary expenses. 1 give
and bequeath to my wife Josephine Lucille my property known
aé 52 North Street Kingéton. I give and bequeath to my

. wife
sai@éall my wood-work and all other machinery which I may

at the time of my demise be in possession of and all my
other personal effects. I éive té ny said wife Josephine
Lucille whafever money I may have in the Bank of Nova
(::) * .  Scotia Kingston. I direct my said Executor Josephine
Luciile that in the event of her selling the property
known as 52 North Street she must give to my grand-children °
by my daughter Thelma Kenny one-quarter of the proceeds
from such sale aftef expenses h;ve been paide I direct
that after my decease and in the event of the decease of
my wife the said Josephine Lucille before the property
. -~ mentioned above is sold, the said propérty shall revert
C

to my grand-children by my daughter Thelma Kenny."

This will, dated the 17th August 1966; was duly proved and probate'
thgreof issued to Josephine Lucille DaCosta, the Zxecutrix therein
named (and hereinafter ca}led 'the widow'). At the date of:the
deceased's death there were thea iiving, his daughi-> "lLelma Noniy,
the Mother of eight children.

In view of certain apparent inconsistencies in the will, the
widow, on the advice of her legal advisers, sought, by way of an

Originating Summons in whi:ch the deceased's eight grandchildren werg'
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named as the defendants, the determination of four questions, the

first of which read as follows:

- "That it may be determined whether upon the true construction
<;) of the testator's-éaid will the property known as No. 52
North Stregt, in the parish of Kingston, is given to Josephine
Luctlle. DaCosta absolutely for her own use and benefitj; "
The second qu;stion.canvassed the view as to what interest the wife
took, %f she did not take an absolute interesé, in the event of her
selling the propérty,in her lifetime, or in the event of her dying
withoyt'having #20ld the property. The third question, assuming a
(;) finding that the plaintiff did not take an absolute interest, sought a
/ declaration as to the interest€taken by the grandchildren in the event
of the exé;atrix selling the property, or in the event of her not
selling, The fourth question, assﬁming a finding that the grandchildren
took an interest under the will, sought a declaration in either of
the events mentioned in the third question as to Ehe date af which the

list of grandchildren who were to take an interest was to be determined,

and as co which of such grandchildren were to take an interest and

i

the proportions in which they should take.
The summons came on for hearing before Master Chambers

(as he then was), and the questions above noted were debated in

extenso, In the end the Master expressed his conslusion fhus:

| "The intention is therefore clear that the testator intended
that his grandchildren‘shduld'benefit if certain named conditions
occurred. For example, if No. 52 North Street was not sold
during the lifetime of his widow then the grandchildfen who were
then alive or en ventre sn mere at the moment of the death of
Mrs. Joseﬁhine PaCosta would be tenants in common of ghe fee
simﬁle aboslute. If the property were sold by the widow, she
should take three-quarters of the net proceeds absolutely and
one-quarter ¢ the net 1::ceds of sale.sﬁogld ve. for the
grandchildren absolutely share and share alike. Such grand-
children would be ascertained after and at the moment the sale

was completeds The gift to the wife was a gift with the power

of disposal by sale, limited to her lifetime.”
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It would appear from the record that in reaching his

conslusion the Master relied almost entirely, if not entirely, on the

. decision of the British Caribbean Court of Appeal (Archer, P.,

Jackson, Hanschell, JJ.A.) in Jackman v. Edwards (1966) 8 W,I.R. 329,
a case which was not cited in argument by any of the counsel appearing.
It will, therefore,be neeessary to examine this case rather closely
and I will do so later in this judgment.

Béfore the Master, Messrs. Blake and Carberry contended, on
behalf of the widow in her capacity as executrix, as also in her

personal capacity, that it was manifest, on a true construction of the

) will, that the deceased intended to devise 52 North Street (hereinafter

called 'the house') for an estate in.fee simple., It was argued further
th%t the directions contained in the latter part of the will were
repugnant to the devise of the fee simple and, therefore, void and of
no effect. Mr., Frankson, on the other hand, argued for the defendants
fhat effect must be given to the testator's clear intention that the
grandchildren should benefit either (a) on a sale of the house during
the widow's lifetime, or (b) on her death prior to such sale. Mr,
Frankson argued further that the widéw took no moré than a life inferest
in the house. In:support of the arguments advanced by counsel several
authorities were cited but it appears, as noted eariier, that the
Master'preferred to be guided by Jackman v. Edwards (supra). It is
somewhat unfortunate that the ﬂaster did not draw counsel's attention
to this case béfore delivering his judgment. It may well be th-:t had
he done so and given couhsel an opportunity to examine this case and
to addreés him thereon he would have arrived at a different conclusion.
' On the appeal from the Master's findings and Order coming on
for heariné before this court Mr. Blake, who with Mr, Carberry,
appeared for the widow in her dual capacity as executrix and devisce,
repeated and elaborated on his submissions before the Master. Mr,
Frankson's approach, however, appeared to be quite differéﬁt from that
which he pursued in the court below. Before this court hebargued that
the widow took, not a life interest, but the fee simple in trust for

herself for life - assuming she did not sell - with a gift over to the

28/
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grandchildren in fee on her death. During Mr. Frankson's submissions,

each member of this court posed certain questions indicating the very

_real difficulties involved in construing the directions contained in

the will so as to create a trust. Mr. Frankson conceded in the end,
and in my view very pfoperly so, that the argument in favouf of the
creation of a trust was quite obviously untenable. In view of this
concession it is now only necessary to.examine'the relevant principles
of law ;nq to see how they apply to the will before us.

Section 23 of the Wills Law Cap. 414 (Laws of Jamaica,

Revised Edition 1953) provides:

"Where any real estate shall be devised to any person
without any words of limitation such devise shall be
construed to pass the fee simple, or other the whole
estate or interest which the testator had power to dispose
of by will in such real estate, unless a contrary intention
shall appear by the will." |

The deceased sought to dispose of his house in the following terms:-

"I give and bequeath to my wife Jqsephiﬁe Lucille my
property known as 52 North Street Kingston.'

Clearly, the gift as worded contains no words of limitation. Prima
facie, therefore, the gift as expressed woculd attract the provision
of sec. 23 of Cap. 414, Put another way, the terms of the gift would
operate to pass the fee simple to the widow unless the deceased
demonstrated a contrary intention in éome ofher part of the will.

Indeed, quite apart from the clear mandate in sec. 23, it is not without

significance that the deceased, in framing the gifts of his wood-work,

machinery, his other personal effects, and monies standing to his
credit in the Bank of Nova Scotia, to his widow, used the expressions
"I give and bequeath', and "I give", words unequivocally calculated to
CANS 8h a&solnte interest in “he subject mattef af the gifte. With
regard to the house he used words which, to a layman, would be equally
calcqlated to pass an absolute unqualified interest., Further, the
deceased clearly recognised the right or the power in the widow to

dispose of the house at any time she chose. There is in the will no-
' aen
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restriction or qualification imposed by the deceased on the right of

the widow, in the event that she elects for any reason appearing
to her to be good and sufficient to deal with the house in any way
€.gs by mortgage, lease, or by gift inter vivos.
Fof these reasons it appears quite unobjectionable to conclude that the
deceased intended the fee simple to pass to the widow - and this, -

apart from sec., 23.

Now, is there anywhere in the will a demonstration by the
testator of a contrary intention, i.e. an intention not to pass the

fee simple to the widow, but rather some smaller interest? TFor the

(;ﬁanSWer to this question I turn to the only two provisions in the will

from wﬁich Mr, Frankson argued that such a contrary intention appears.

Those provisions are:

"i éirect my said executor Josephine Lucille that in the
event of her selling the property known as 52 North
Street‘she must give to my grandchildren by my daughter
Thelma Kenny one-quarter of the proceeds from such sale
after expenses have beeﬁ paid. I direct that after my
.decease and in the event of the decease of my wife
Josephiﬁe Lucille before the property mentioned above is
sold the said property shall revert to my grandchildren
by my daughter Thelma Kenny."

On the face of these directions I have not the least doubt that the
deceased intended that the grandchildren should derive some material

benefit from the house in either of the two possible events contemplated

*y him. In the possible event of a sale by the widow as executrix

ﬁe undoubtedly intended that the grandchildren should receive one-quarter
of the proceeds of such sale. He does not, however, say to whom the

balance is to go. In the other possible event, i.e., the death of the

widow, qua widow, before a sale (by the widow qua executrix) it is
equaliy clear that the deceased intended that the house should
"revert" to the grandchildren. Perhaps the use of the word 'revert"
is not particularly happy but its use in my view makes his intention

no less clear. But the possible events contemplated by the deceased
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_were'clearly events over which he deliberatrly refrained from attempting

any control. Certainly he did not seek to impose any imperative

obligation on the widow to sell, nor did he require her to devise the

house by her will to the grandchildren. The crucial question is - can

these directions be given any effect? I have not the least difficulty
in asserting that these two directions are manifestly wvoid.

It will be useful to restate certain well established
principles which the Master, in his apparent anxiety to follow Jackman 7.
Edwards (supra), appears to have ignored. Firstly, it is beyond debate
that where a testator secks to attach to an absolute gift a condition
or qualification that may be characterised aé repugnant, such condition
or qualification will not be allowed to take effect notwithstandiﬁg
that in the result the intention of the testator will be defeated,
Seéondly, it is fundamental to the proprietorship of an estate in fee
simple that the right to convey that estate by way of sale shall be
enjoyed unhindered. Inherent in this right is the further right in
the vendor to receive the entire proceeds of sale. Where, therefore,

a testator seeks to deny to a beneficiary the right to receive the
entife’procéed; of sale on a conve&ance inter vivos of the subject
matter of the gift, such a denial necessarily involves a restriction

or abridgement of an essential feature of the ownership of the fee
simple. Such a restriction or abridgement will be held to be repugnant
and void. Thirdly, every owner of an estate in fee simple has, as
another essential right, the right to enjoy that estate during his life
and on his death either to dispose of it in any manner he chooses, or

to allow the laws of intestate succession to determine its devolution.

Where, therefore, a testator seeks to effect a change in the normal

incidenté of intestate succession or to make a gift over to take effect
at the moment of devolution such an attempt will not be upheld.
Of the many cases éited in argument I will refer to three
only. In re Elliott, Kelly v. E11iott(1896) 2 Ch. 353, a testator
gave certain real pfoperty to Mary Ann Kelly *+»~ »lai-
subject to the payment of his debts, and, after appointihg her executrix,

coentinued, "on any snle by the said Yary Ann Kelly of the said tea

ALY
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pPlantations I will and direct her to pay wy brother the sum of £1,000
out of the proceeds of such sale, also the further sum of £500 out of
the proceeds of such sale to" the testator's sister. Chitty, J., in
holding that the direction to pay these legacies imposed no obligatioﬁ
on the plaintiff to sell, and that this direction was repugnant and
void, and that the property, therefore, belonged to the plaintiff
absolutely, said, at pp. 356 to 357,
"Consistently with the language used she could mortgage
the plantations, let them, settle them, and give them by
instrument inter vivos or by will free from any claim on
the part of the testator's brother or sister., I think he
meant neither more nor less than just what he said - if
she thought fit to sell, she was to pay the two sums to
his brother and sister. To hold otherwise would, in my
opinion, be acting on conjecture only, and would be making
a will for the testator, and a will which he did not intend
to make. Had he intended to give these sums to’his brother
and sister in any event, it would have been simple for him
to give the legacies té them and the fesidue of his property
to the plaintiff. A testator of the humblest capacity
| knows how to give a pecuniary legacy. further, if he meant
to impose on the plaintiff the obligation of selling,
within what time aid he mean that she should sell? There
is no indication of any sort that she is to sell at the
expiration of a year or at any other time during her life.
" No interest is given on the sums“ﬁ%ich are to be paid out
of the proceeds. This shows that he meant her to sell,
if at all,’when she thodght fit. The result, in my opinion,
is that no obligation is imposed »n the plaintiff to sell,
and that the testator's intention was simply that the sum
should be paid, and should ¢nly be paid, out of the proceeds,
if and when she thought fit to make a sale. The brother

and sister have no charge on the plantationss
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The other question is whether the clause, as thus interpreted
is valideseesess..It appears to me that the testator has

(:) | attempted to create a new kind of estate unknown to the law. .
The owner of property has as an incident of his ownership
the right to sell and to receive the whole of the proceeds
for his own benefit. But this testator says that if the
owner sells a part only of the proceeds shall belong to
her, and the residue shallﬁgo to otﬁer persons. This

: direcéion_is, I think, repugnant and void." .

In re Ashton, Ballard v. Ashton (1920) 2 Ch. 481, the head note

(:) reads j-

"A gift over by will or real and personal property in the
event of the original absolute donee dying mentally unfit
fo manage his own affairs is repugnant and void as tending
to contravene the law by providing a different devolution
of the property from that prescribed by law in £he event
of an absolute owner dying intestate."

~ At pp;.485-486 Sargant J. said:

(:J "It is of course clear that under the extreme freedom of
disposition allowed to testators by our law a gift by will
which is absolute in the first instance may in general
be modified by subsequent words cutting down or divesting
fhe gift on any confingency the testator may think fit to

select, But the contingency must not be so selected as to

run counter to the general policy of the law. Thus gifts

(;\) : | over on any of the following contingencies, amongst others,
are bad - namely, (a) any contingency that is too remote,

(b) the contingency of any marriage whatsoever, (g) the

contingency of alienation, (d) the contingency of bankruptcy,

dr (e) the contingency of intestacy. The effect of re=-

cognising the couvingent gaft would an the third anstance
be to deprive the owner of a necessary right of property
at the very moment when he seeks to exercise this right,

and would in the fourth and fifth instances be to alter
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oﬁe of the legal incidents of property by providing that,
on the occurrence of thé very contingency on which the law
prescribes a certain course of devolution, this particular
item of property shall follow a different course of devolution.
And accordingly in either the third, fomrth or fifth instance
the gift over on the contingency is held to be repugnant
to the ownership previously vested in the donee and to be
void. |

Here, if the gift over had been conditional to take effect
on the intestacy of the donee it would clearly have been
repugnant, >Is it repugnant because it is a gift over on the

death of the donee under such circumstances as will most

_probably, though not certainly, result in an intestacy?

It seems to me that this question must be answered in the
affirmative.

In the judgment of Turner, L,J. in Holmes v. Godson
(8 D.M.& G. 159, 160) the principle is stated in the following
words: 'The law, which is‘founded on principles of public
policy for the benefit of all who are subject to its
provisions, has said that in the event of dn owner in fee
dying intestate the estate shall go to his heir, and this
disposition' - that is, the disgosition by the testator in
that particular case ~ 'tendsdirectly to contravene the law
and to defeat the policy on which it is founded'. The dis-

position in the present case falls, in my judgment within

- the mischief pointed out in this passage."

The next case to which I refer is Shaw v. Ford (1877-8)

7 Ch, Div} 669. It is unnecessary to refer to the facts. At pp. 673=-4

Fryy Jo said:

"Prima facie, and speaking generally, an estate given by

‘will may be defeated on the happening of any eventj but that
general rule is subject to many and important exceptions.

One of those exceptions may, in my opinion, be expressed

in this manner, that any executory devise, defeating or
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abridging an estate in fee by altering the course of its
devolution, which is to take effect at'the moment of
devolution and at no cher time, is bad. The reason alleged
for that is the contraaiction or contrariety between the
principle of law which regulates the devolution of the estate
and the executory devise which is to take effect only at

. the moment of. devolution, and to alter its course. I am not
bound to enquire into the logical sufficieﬁcy of the reason
given, bécause it appears to me that the exception is well ,
established by the cases of Gulliver v. Vaux (8 D.M. & G. 167);
Holmes v. Godson (Ibid. 152); and Ware v. Cann (10 B.% C. 433).
Another exception to the general proposition which I have
stated is this, that any executory devise which is to defeat
an éstate, and which is to take effect on the exercise of any
of the rights incident to that estate, is void; and there
again the alleged reason is the contrariety or contfadiction
existing between the nature of the estate given and the
nature of the exécutéry devise over. A very familiar
illustration is thié, that any execufory devise to take
effect on an alienation or an attempt at alienation, is void,
because the right of alienation is incident to every estate
in fee simple as to every other estate.”

‘I respectfully adopt the above quoted extracts as accurate

statements of the principles of law to be applied to the directions

in the will, I am of the clear view that the first direction offends

~§gainst the principle as enunciated in Kelly v. 51liott (supra) and

Shaw v. Ford (supra)s. As to the second direction it is my view that

this flies in the face of the principle enunciated in Ballard v. Ashton

(supra) and Shaw v. Ford (supra).

Lese

I come now to Jackman v. Edwards (supra). By his will a

scught =0 dicrose of cortzian property in viie following ilerms:

"I give and bequeath to my wife, Mary Anna Matilda Jones,

my lime kilns, the house and land bought from the Burtons,

and that part of Boyce's land extending from the brow to

28F
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the foot of the hill; and should she not dispose of them
<j> before her death, four-sevenths shall, after her death, go
: to my daughter Mary Alexandra Edwardina, her heirs and assigns,
three~sevenths to my daughter Annie Augusta, her heirs and
assignsj and should either of them die without.issue, her
‘share shall go to her sister."
The case came before Stoby, C.J., (vide &4 W.I.ﬁ. 386, sub’nom Edwards v.
Coppin), who cam; to the conclusion that the wife took tﬁe fee simple
absolute., At pe. 389 the learned Chief Justice said:
(;) ‘ "The sole point on which the court's decision is required
concerns a proper legal interpretation to be placed on
the will of Alexander Massiah Jones."
_It is clear that he did not regard’the problen as oﬁe involving the
application of the law relating to repugnant conditions. To the extent
that his conclusion rested entirely on the interpretation which, in
his view, the terms of the will required, I incline to the view that
- it méy not be open to objection. Insofar, however, as this conclusion
(;’ avoids any consideration of the law -applicable to repugnant conditions
I would say, with respect, that i% is a singularly unhappy decision.
The case then c-me before the British Caribbean Court of Appeal.
The appeal was allowed, the court holding, 2again as 2 matter of
construction, that under the will the testator's wife took a life
intérest coupled with 2 power of disposal dpring her lifetime,; and as
she had not disposed of it the property passed to the testator's
(::w daughters.
. In fairness to the four judges before whom this case was
argued.— ét firét instance dnd on appeal - it is desirable to observe,
as Mr. Blake pointed out, that it is a remarkably curicus feature that
~of the aix.éounsel who appeared not a single one adverted tolthe principles
of law relating to repugnanc couditiOHS. The eatraocdinary rzsult was
that a total of four judges and six counsel proceeded orn the hypothesis
that the only relevant consideration was 2 question of interpretzation
pure and simple. In these circumétances I regard the decisicon of the

British Cnribbean Court of Appenl as unhappily per incuriam. Archef, P.,
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who delivered the judgment of the court said, at p. 331:
. ' "It is well to begin by reaffirming the cardinal rule
-
(:/ as to the effect of a will, namely, that the intention

of the testator must be given effect to so far as the

law allows,"
The remarkable paradox is that in its application of the cardinal rule
the court quite unaccountably gave effect to the testator's intention
in spite of the prohibition involved in the rule against repugnant
conditions. Archer, P., held that the gift over to the .estator's
.<:?aughters should take effect in the absence of any rule of law to the
)

ébntrary. Clearly, there was a rule of law to the contrary. Un-

fortunately, however, the court either ignored, or, as appears more

probébly; was strangely unaware of, that rule.

It is indeed fortunate that the courts of Jamaica are not
bound by the decision in Jackman v. Edwards. In my view this case was
wrongly decided, and it follows that the Master erred in preferring it
to the several authorities which were cited to him and which he had

(:)n opportunity to examine. '

- For the above reasons I égreed that the appeal should be
allowed and thaf the judgment of the Master be set 2side, save in
respect of costs. I also agreed that the answer to the first question
should be in the affirmative, i,e. that the widow takes the house
absolutely for her own use and benefit.

I also agreed that the widow in her personal and representative

,Acapacity should have her costs and thzt these should be paid out of
(:;%he estate wi£h a certificate for two counsel. In the case of the
guardian ad ;item I agreed that she should have her costs with a

certificate for one counsel.
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