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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

DI r.aMM.OB LAW 

SUIT NO C.L. 1995/D 137 

BE"l'WEEN 

A B D 

SAMUEL DALE 

THE An'ORNEY GF.RERAL 
OF JAMAICA 

DETECTIVE INSPECTOR ROWE 

PLAINTIFF 

DEFEHDAHTS 

Mr. Dennis Daly Q.C. instructed by Daly. 'lb.vaites and Campbell 
for Plaintiff. 

Miss Nicole S:IJllmoods instructed by Director of State Proceedings 
for 2nd Defendant. 

IN CHAMBERS 

SUMMONS FOR INTERLOCUTORY MANDATORY INJUNCTION 

Beard: July 24, September 23rd. 1996 

KARL HARRISON J. 

The plaintiff has f il~d suit against The Attorney General and 

Detective Inspector Rowe claiming certain reliefs and damages for false 

imprisonment and malicious pros~cution. This summons which came before 

m~ seeks however: 

n1. An order that thu second - nam~d defendaut do forthwith 
deliver to the plaintiff or his Attorneys-at-Law, 
Daly, Thwaites and Campbell at 62 Duke Gtrcct~ Kingston 
(sic) and documents taken from him by the second-named 
defendant on or about the 25th of July, 1994 at the 
Elleston Road Station, in particular: 

1. The plaintiff¥s two passports. 

2. A letter of invitation from the United States Embassy 
to attend an interview. 

3. Articles and M~morandum of Association l.n reRF:Ct of 
Samuel Dale Import Export Ltd. 

4. All other documents." 

It is quite obviouo that the plaintiff is se~king a rw.muatory 

<.rr"i" 
I. ') 

injunction against the second-named defendant for the c.~~-ivcry I.ii" r.o hims8lf 

or his Attorney at Law, his passports and other docum;:ni.:s taken from him 
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2. 

by the said defendant. 

Now, paragraph 2 of the plaintiff's statement of claim alleges~ 

"2. The first named defendant is sued under and by virtue 
of the Crown Proceedings Act for that the acts committed 
were done maliciously and/or without reasonable or 
probable cause by the second-named defendant he being 
the servant or agent of the Crown purporting to act in 
the execution of his duty as a member of and a dete~tive 
inspector of Criminal Investigation Branch of the Jamaica 
Constabulary Force." 

One of the issues to be decided then, is whether or not the court 

will grant an injunction against a police officer who it is alleged was 

acting as a servant or agent of the Crown and was purporting to act in 

the execution of duty as a member of the Jamaica Constabulary Force at 

the material time. 

The relevant statute for consideration is the Crown Proceedings 

Act. Section 16(1) states inter alia: 

Provided that: 

"In any civil proceedings by or against the Crown 
the Court shallp subject to the provisions of this 
Act, have the power to make all such orders as it 
has power to make in proceedings between subjects, 
and otherwise to give such appropriate relief as the 
case may require: 

(a) where in any proceedings against the Crown and 
such relief is sought as might in proceedings 
between subjects be granted by way of inj~nction 
or specific performance, the Cour~ shalI 1~o t 
grant an injunction •a •••• o but may ill lit!U 
thereof IllC!ke an order declaratory of the rights 
of the parties ••• " 

It is further provided in section 16(2) that: 

"The Court shall not in any civil proceedings grant 
an injunction or make any order against an offic8r 
of the Crown if the effect of granting the injunction 
or making the order would be to give any relief ~gainst 
the Crown which could not have been obtained in 
proceedings against the Crown." 

Another issue for decisionp is whether or not sccticn lf:i(l) (2) ar·ply 

where the applicant although charged by the police for certain offences 
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has not been charged with any offence concerning the passports which have 

been seized. 

Mr. Daley referred to the affidavit evidence of the applicant sworn 

to on the 10th July, 1996. The relevant paragraphs are as follows: 

"2. The said passports and other documents were taken 
from me by the second-named defendant on or about 
the 25th July, 1994 and this is partly admitted 
by the first-named plaintiff in paragraph 5 of his 
defence filed on or about thl! 21st day of June, 1996. 

3. I am a business man and a import~r of eoods and I 
make my livelihood by travelling to ll~ighbouring 
countrias aud purchasing goods which l bring back 
to Jamaica to sell. 

4. The reason why I have two passports is that because 
of my frequent travel abroad the earlier passport 
had become filled Upp and had to be cancelled before 
it had expired and a second on~ isaued in its stead. 
I however, keep them together although the earlier 
one hao been cancelled. 

5. The detention of my passports and other documents 
by Detective Inspector Rowe has been, and continue 
to be, substantially deprived of my means of livelihood. 

6. That since r:.y release from cuEltuC'y on or about 5th 
of Augustp 1994 I have mad~ several and strenous 
efforts to get back my passports a.nd letter 
including the following: 

A) On the 8th of August, 1994 I went to t11r. Rowe'£ 
office to get back the property h~ had seized 
from me but he refused to return them, saying 
that they were being investigated. 

B) Later that month I went to th~ passport off icc 
for my passports as I was told. by Set. Williams 
and verily beli"'ved that Inspl<lc i..o:i:- Ro~ ·:! had 
told the S5t. that he had se~t th~m there. 
howevers I was infonued at th~ pas~~or~ office 
and ve1·ily believe that thE:j had 11ot received 
my passports 

oaoooooo•e•••••o• 

7. All my efforts to secure the return of my passports 
and other documents have b1'!.<::n to no av~:i 1 .. mu the 
s~cond-naru<'ld defendant continuer; his i~J:(fi!gful und 
illegal i:-ossession of th~ same a!1d han. 1r. .~ liciousj y 
and/or wit:hout reaoonable or prob~hlc: ~.,1we. 
demonstrat1;id that he ha~ no intentJ 0~1 ,_,f: _P\:Urrd1.g 
these documents despite his knowlcdi:,C.: vi: tl: : r.:WVf:r.:· 

hardship which it is causintr. iuc. 



4. 

3. The return of the said passport.::; and letter to 
me would not call se any hardship or inconvenience 
to either defendant or to any third party or to 
the public interest ••• " 

The Minister's letter dated August 3, 1995 and referred to in 

paragraph 6 (D) of the above affidavit, states inter alia~ 

"I am advised that it is necessary to interview you 
to determine the basis on which your are in 

possession of two (2) valid passports. Clearly, if 
there is a lisw£uI explanation then both documents 
will have to be returned; may face criminal 
prosecution. 

It seems that it would be in your interest to attend 
on Inspector Rowe along with your Attorney at Law. 

Alternativelyg a civil action could b~ instituted 
claiming the return of the documents and damages 
for wrongful detention if all your actionQ 
pertaining to the passports have been in compliance 
with the law. 

Yours Sincerely 

K. D. Knight 
Minister 

Mr. Daley forcefully submitted that the provisions of section 16(2) 

of the Crown Proceedings Act did not arise for consideration in the instant 

case. he argued that the defence had alleged that the plaintiff was lawfully 

detained for conspiracy, robbery and illegal possession of a firearm but 

there wasnvt any allegation that he was involved in illegality so far as 

the passports were concerned. lie contended therefore, that there was no 

reasonable and probable cause for the passports to hav~ bf;1..:n takc:.n at the 

time of seizure and none two years later. In these d .. i:cuinstances, it woulJ 

have been quite proper for the court to mcke an ord8r for the pass~orts 

and documents to be handed over tc the plaintiff. 

He also referr~d me to paragraph (iii) at p~gc 71+3 of. Ha1 ~bury and 

'f'iaudsley on 11Modi:!rn Equityu when:: it states inter alia, that~ 

11 
••• mandatory interlocutory injun~tions ~1:. ] :. h" 

granted in a r:uitable caee, for exenple 
to enforce the return of passports llt'Oilbf ully 
detained by th•:: policen 
(See Ghani v Jones [1970]1QB 6g3) 
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It was held in Ghani's case that the police was not entitled to 

retain passports and letters seized since it had not been shown that these 

material evidence to prove the commission of the of fence that the police 

was investigating and furthermore the passports and letters had been kept 

long enough. 

He also ref erred me to Malone v Commissioner of Police of the 

Metropolis [1979] 1 All E.R. 256, a case in which the police acting under 

a search warrant, found banknotes at·~ a suspect' s home and for which no 

charges were made in respect of them despite demands for their return. 

It was held inter alia, it::. th.a:t case that the police had no power to retain 

property lawfully seized from an accused person if it was not stolen or 

the subject of any charges unlesa the retention was justified on ascertainable 

grounds. 

¥da Simmons, on the other hand, submitted that the plaintiff was 

caught by section 16(1) & (2) of the Crown Proceedings Act. According 

to her, the Defence did admit that the second defendant was acting as as 

servant or agent of the Crown at the material time and there were allegations 

in that Defence stating that the passports which were taken from the 

plaintiff were to be used as exhibits in the criminal cas~ against the 

plaintiff. 

She further contended that paragraph 6 of the Def encc alleges that 

the plaintiff was advised that emergency travel documcnto could be provided 

by the police if he wished to travel so this meant th~t no rP-~triction 

wss placed on the plaitnff's rights to travel. She alco conto~ded that 

the plaintiff has not alleged that he had requested emergency travel 

document and this was denied. As to the preferring of char~a~ , Miss Simmons1 

submitted that the Defence had dealt with this. P.:J.ragraph 0 alleges: 

·'." 

"8 ••• he was inadvertently bailed to attend Sut-ton 
Street Court instead of the Gun Court. The first­
named defendant will also say that Summons were 
prepared to be served on the plaintiff but W\..i'C not 
served because the second-named defendan;: cuulJ. ;.:.oi. 
locate the plaintiff and his Attorr.ey refus.::J tl, 

accept service of the said summons. '0 
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hiss Simmons finally submitted that the case of Ghani v · :a~ (supra) 

was quite distinguishable from the instant matter as the issue of whether 

aa ·~iJlj ~ inction could be granted against the Crown was not dealt with. In 

fact~ she argued, that the officer in Ghani's case was oued in his personal 

capacity» whereas in the instant case, the police officer was sued in the 

capacity of servant or agent of the Crown which has been admitted in the 

Defence filed. She ref erred to and relied on the casee of Waite v Chief 

Electoral Officer and Anor. (1976) 24 WIR 416; McKenzie v Minister 

of Houoing Supreme C:urt Judgment E200/72 delivered 14th November, 1972; 

Thomas v Minister of Housing and Anor SCCA 60 & 61/e3 delivered 22nd June, 

1984 and Merrick v Heathcoat Amory and Anor (1955) 2 All E.R. 453 as 

authorities for the principle that the Cou~t ought not to grant an injunction 

against the Crown or agaiast an officer of the Crown acting in the course 

of duties. She submitted therefore that the plaintiff's summons ought 

to be dismissed. 

I now turn to consider the cases cited by Miss· Simmons. In Waite 

v Chief Elector;e:ll Officer {supra) the plaintiff had sought by way of summons, 

an interlocutory injunction to ~estrain the defendants from holding by-

elections. Henry J. 1 as he then was, in delivering judgment said: 

"It is clear on the authorities cited by the 
Attorney General that; 

a) the Court cannot grant an injunction against 
the Crown but may in lieu thereof grant· a 
declaration. 

b) the declaration is a final remedy and the.re is 
no power to grant an interim iujunction or an 
interim declaration; 

c) the court cannot grant an injtrn.c:tiou (or :...n 
interim injunction) against an officer of 
the Crown if its effect would be the grant of 
such a remedy against the Crownooo 11 

The plaintiff in Merricks case {supra) had mo'1ed the court for 

e mandatory injunction against a Ninist~r of Govermuent o '!·aJ r.ourt h!2lt.! 

that it could not grant an injunction against the Crm·m., I t ,,7c;...; of the 

view howeverp that if tha action proceeded, the plaintiff u;ight h~ve been 
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able to obtain some declaratory order. 

In McKenzievs case (supra) the plaintiff compRny had sought the 

grant of an interim injunction against the defendants to restrain them 

from taking steps to acquire compulsorily certain lands until the writ 

filed by the company against the defendants was trir·d. The learned Chief 

Justice held that the application for this injunction had to be refused 

as the Minister, though a corporation sole, was nov~rthel~ss acting as 

s~rvant or agent of the Crown and was entitled to the prot~ction afforded 

undur the Crown Proceeding~ Law. 

In Linton Thomas v The Minister of housing (supra} Rowe, J.A, as 

he then was, had this to say about the McKenzie case~ 

"That judgment was delivered on NovemLer 13, 1972 and 
has l:!Ver sinc" informt.!d and influenced the practice 
in respect of suits in matters arising from the 
implementation of the powers of th<.: l·iini~ti;;r c..J: 
housing under the Housing act. It is a decision which 
in view accords iwth rinci le and authori and 
ought to be affllm.ed. Emphasis supplied) 

Can I then, in light of i:ir. Daley's submissions tha1:: since the plaintiff 

wa3 not charged for any illegality with resp~ct to the pAssports and that 

they were kept long enough by the police (i.e. for two y :::c.rs), make tht: 

order sought? It seems to me thot the plaintiff has e. problem. The cases 

cit<.:d by ¥rlss Simmons show quite clearly thnt the court will not grant 

an injunction against an officer/servant or agt:nt of th(~ Crown if its 

effect would be. to grant such a r~medy against thu Crown . :r.t is my consicie::.:.:.. 

vi'-"w that th-= provisions of sect.i.or. 16(1) & ( 2. ) o:t th~ Crown Proccedin6s 

Act would also apply to the instant case albuit, lhnt th£ duft:nd~nt has 

110:: bnt:n chargc:d with any offence relating to the passporti:;. The plnintitf 

huo all~gcd inter alia, in his st~tement of claiw~ 

"5. ~ •• Detii!ctiv~ Inspector Row<;; h.:i.d the pl.:.i.nti.ff 
brought in custody to Ell-::aton Road Police :":;t:c;tion 
and illegally C•~izt:d from hin: Sl.!Vur11J t'.ocm.:<"'i:it$ 
including two !>.'.'..Soports ••••• " 

In response to thus~ alleg:1tions the defi::nce has ."\lli.;gcd ti1.3t the; pn :--.; sp:?rt i' 

w~re taken as exhibits in the case for which the plaintiff wnf: bnilec! 
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ir.::;:lv2rtt:ntly to attend th!:! Sutton Str€:et Court r·!th.-:~ ch.:.•• the. Gun Coult. 

It would. mean thereforu, thP .. t the dE::fencE:: has join,~d iasu<: sc far c.s thi; 

p.::i.s~port£ are concerned am.l would be a matter to b,; r·-solv<.;d ::it trial. 

I am thc.:refore of th.: vj! iw, that the pla.intif_;: i:; c&uE;ht ind1::.ed 

by the. provisions of section 16(1)(2) of the Crown Proceedings Act. The 

Cour.t shall.not grant an injunction against the Cro-wn and it shall not: 

16(2) ••• in any civil proc~edings grant an injunction 
or make any order against an offic 1:' of l:he Crown i.f the 
effect of grnnting the injunction or making the order 
would be to give nny relief against the Crown which 
could not h~vc been obtained in procc8dings against the 
Crown." 

· The definition of 110fficar11 in the Crown Proceed:i.ugs Act in relation 

to ,t;h~ Grown, includ~s any S8rvaut of Her Majesty, hcnc~ the second defendoat 

wou.ltl .full. within the above provision. 

I al.so hold that th~ cnsi-:s ·of Ghani v Jo~ :md h<--:. lon1o. v Commissioner 

of Polici:. of the Metrapolis (supra) are inapplicc.blc l!D th£y do not really 
I 

d~cidi..·whether or not an injunction can b~ granted against an officer of . 

th1~·Crown acting or purportin6 to act in the. executiou of his duties. 

Th\.: .Sllli.iiiiCJns is tht.:refore disn.i~::;ed with costs to the d~.hmtlunt to be taxed 

if .u.ot: agreed. 

· · · . I am further of the vi1o>W that the plaintiff shoulc proceed to have 

his .action. st:!t down for trin.1 without any furth1::r .tl.;;lcy siucc the pleadings 

h~v~ bl)~n closed for som~ tiul~ ll.O"l.17 • 

. · ,~ 


