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1999.

C:OlIR"ff:N;\\' ORI~ .J.

'THE BACKGI~OU@

It is COllllll0n groLu1d bet\veen the patties tllat by a \vritten

agreenlcnt date(l March 20, 1992, the plaintiff entered into t\VO COlltracts \\lith

the defendant to plu'chase land and chattels respecti vely, at Hopewell in the

parish of Saint Andrc\\'. '[he said hUld is cOlllprised in voluBle 1046 Folio

122 of the _Register Book of 'fides and consists of SOBle 45 acres.
'-'

Prior to the agreen1cnt the defendant/vendor had operated a farlll

011 the land. She had cultivatctl coffee and reared turkeys and pigs.

'fhe price of the land ",vas $1 ~500J)()O. 00 al1d of the chattels

$.1 ,000,000.00. By the ~-lb'Teelnent the plaintiff \vas required to pay a deposit

of 15~~ per centtun of the sale price of the land and if the chattels. '"fllis

lnade a total of $375,000.00. lIe paid the deposit and "vas lE~t into possession.

l-'hc agreenlcnt \vas {nade subject to the plailltiff obtaiJling a

letter of cOllunitnlent for a Ill011gage loan of t\\'o 111illion dollars

$2.,000,000.00 from a reputable money-lenchl1g organization \vithill sixty
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days. The plaintiff failed to obtain the letter of conlrnitrnent within the said

period, and hence the contract cOllld not be perfonned .

The chattels vvhich \vere the subject of the abtreenlent \vere 4

large turkey pens, I large duck pen, t biogas plant, 1 processing plant

incluslve of 2 cold roorns and equlptnent attached thereto, and a large feed

storeroonl.

The plall1ti ff retnained ill occupation until sOTlletlrne in 1993.

The parties differ on the pleadings as to \vhen he gave up possession. He

asserts that he did so 011 13th March 1993, the defendant pleaded that she did

not recover possession until April 1993 ~ but in evidence, both in exanllnation-

in-chief and in cross exanlination she said that she recovered possession in

March.

The other point of difference in this area is that the plaintiff

denies the defendant's assertion that he rernained on the property despite

repeated requests for hini to leave.

l'HE ISSlJES AS PLJ~~Ar)t~l) BY rrJ-rF PL/AINrrIFF

The plaintiff pleads that on 11 th ~Vlarch 1993, the defendant

and/or her agents told the plainti fr to vacate the prelnises and broke and

entered a cold r00111 thereotl. l"'he follo\vlng day they renloved \vithout his

authority 2400 lbs of turkey IYle'lt belonging to the plaintiff and \\'orth

$126~OOO.OO.

In his prayer he seek~ the follo\ving rCIJledies:

\,~ I. J\ dcc18ration thelt the said conlr(1cts have been

rescinded.

2. Return of the deposit of$375~O()O.OO.

3. Payment of the Stun of $126J)OO.OO, beil1g the
value of the Plaintiff s turkeytlleat rernoved by the
Defendant and converted to her o\vn use.
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4. Interest on the StIlll of $375~OOO.OOat tIle rate of
20% per annrl1l1 frOln Aprl1 23 1993, until repajd by
the Defendnnt.

5. Interest on the sum of $126,000.00 at the rate
of 20% per annunl frOITl March 12,1993 until
paylnent

6. Datnages.'\'\

ItIEJ2EEr~~_cE _~_~QIIN~Cl~B~~J:fAJM

(1) ~Thc defendant alleges that the plaintiff rC1l1ovcd and/or

destroyed several itenls as a result of \vhich the defendal1t has been unable to

rent or operate the farnl, and clailns d~unagcs in conversion and/or detinue of

$435,000.00 for the itelns retnoved.

(3) The defendallt also claillls loss of inCOlne is alternatively,

cOlnpensation for \\'fongful occupation and use of her property by the

defendant.

(2) Fluiher the defendallt asserts that she lavvfully retained the

deposit of $375~OOO.OO and in the alternative cllailDs to set otT the deposit

against the SlU11 clainlcd by the plaintiff.

]~[lli._f~_YJI) r~N.CJ~~)N J3J~J 1!\1~k'0_F 'TI l.l~.I?l~_AI~:[IEJ:

The plaintiff gave evidence as follo\vs:

}-Ie was not told to leave the prclnises but SOlnet lIne III

Novctnber 1992, he received ("i letter requesting hiln to cot11plete the sale.

There \\'as no ';~direct arrangelnent"\'\ for llinl to pay rent during the occupation

of tlle prenlises, but it was agreed that the defendant could keep the interest

frOll1 the deposit and if the contract failed the interest could be used to offset

the rent.
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His attorney had requested the return of the deposit - by letter

dated April 1993 - but it had not been recovered.

He saw various types of equipment and farming tools and doors

on a building on the prel111SeS, but he had not removed them, save SOlne

insulation and metal panels which he valued at $30,000.00, from an

abandoned cold room. He had by letter dated September 1993, offered to

return them.

Some of the itelTIS which the defendant claimed as missing had

not been seen by him on the premises, others which he had seen were in much

smaller quantities than alleged by the defendant. When he went into

occupation he saw two abandoned cold rooms. I-Ie put one in working order,

and stored plucked turkeys in it. Each turkey vveighed an average of 201bs

and fetched a price of $52.50 per Ib at that time. He reared pigs and planted

coffee on the land. He was not in Jamaica when the turkey meat was alleged

removed from the cold room, and authorized no one to do so.

Carlton Wigg, the plaintiff's caretaker spoke of the removal of

meat from the cold room in this way. On a Thursday in the middle of March

the defendant's husband, Albert McKenzie accompanied by two policeman

came to the fann at about noon. He McKenzie, hit off the lock which was

then on the cold roonl and replaced it with another one, and told him to

vacate the premises. He then apparently left.

At about 12:30 p.m. 'fenny James, llhc son of the defendant and

step son of Albert McKenzie came there. He deposited 60 boxes, not yet

assembled nearby.

Shortly thereafter, Lincoln Daley, the plaintiffs brother arrived.

He broke off the lock placed on the door by Mr. lV1cKenzie and removed pork
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from the cold room, and closed the door without locking it. Wigg and

another employee "Red Man" watched the cold room that night. Later the

same night Lincoln Daley returned and took away live pigs, leaving only two

big ones.

On the following day, Friday, 'Tenny Janlcs came back with a

pick up, assembled the boxes and loaded in the van 2 turkeys in each of the

60 boxes. He also took I0 other turkeys which vvere not in boxes, and drove

away.

[later Lincoln IJaley canle with two vans and retTIoved turkey

meat from the cold room. He, Wigg, left the premises on the Saturday, at

that time the two remaining big pigs were removed.

He did not know how many pigs vvere there; nor could he say

how many turkeys, or pigs Lincoln Daley relTIoved. When he left on the

Saturday nothing were left in the cold room.

I-Ie did not retTIove or see anyone r1elnove any of the items and

equipment claimed by the defendant. Nor did he see any insulation material

removed from the cold rOOtTI.

Lincoln Daley, supported the evidence of Wigg, in that he had

seen carton boxes on the farm when he went there on the Thursday, and that

he retTIoved pork and live pigs that day after breaking off the lock on the cold

room. Later he removed turkey meat. He did not move, tell anyone to move

or see anyone move the various itenls which the defendant says are Illissing.

On his visits to the [artn that weekend, Wigg was the only person he say.

THE EVIDENCE ON BEHALF OF THE DEFENCE

The plaintiff had agreed that she could pay the deposit into

Century National Bank as the Bank was "riding Inc for the lTIOney." When

she gave possession to the plaintiff various tools and equipment were on the

premises, including two cold rooms which were in working order.
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She received no money for use and occupation of the premises,

nor any interest on the outstanding balance of the purchase price. She had not

demanded any interest from the plaintiff while he was in occupation. She

·estimated the rental of the property at that period to be $60,000.00 per month.

Albert McKenzie the defendant's husband was present when the

plaintiff paid the deposit. He and the plaintiff told the bank's legal advisor

that he would pay the interest on the defendant's loan with the bank. This was

the basis for giving the plaintiff an extension of tiltne within which to complete

the payment. He has not paid any such Inonics Mr. McKenzie took

possession of the property on behalf of the defendant. He was accompanied

by two policemen froln the Gordon Town Police Station.

He relnoved the plaintiff's lock froln the cold rOOln and

substituted another lock. 'There were turkeys and pork in the cold rOOlll. I-Ie

told the plaintiff's supervisor that if anyone wished something from the cold

room he could contact the defendant at 5 Mona Plaza. Tenny James is Mr.

McKenzie's step son, but at that time they were not on good terms.

Later he returned to the prelTIises upon receiving certain

infonnation. On his second visit at about 8 - 8:30 p.tTI. the same night, he

looked around asked questions and left. He sa,rv the plaintiff's agents there

on this occasion also. He did not know when the plaintiff's agents and

workmen left.

He found many itCITIS missing, the value of which was

$435,000.00 at the time of giving evidence. ()ne of the cold rooms was

dismantled and the insulation removed.

SUBMISSIONS ON REHAIJF OF l"'HE PI.JAINTIFF

No evidence was led to prove notice to cOlllplete was given.

The only document included in the list of dOCUt11ents is the agreement for sale.

So the defendant is bound by that OIllission and there is no evidence of that

matter.

Ora] tnodifications of the written agreetnent must be disregarded.

'('he plaintin"s evidence t.hat turkey 1l1cat was len in the cold rooln was not

contradicted, and the plaintitl~s case is that it was removed by Tenny Janles.

l'he assertion that the plaintiff reaped coffee is disputed.
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The agreelnent for sale contain contradictory provIsIons

concerning what should happen to any interest on the deposit. Hence the

agreement must be construed contra proferentetn the defendant who obtained

the services of the Attorney who drafted the agrel~ment.

There were no particulars of loss of income .. which does not

include salary, rents and profits; so the defendant has no clainl to rents and

profits.

As regards the defendant's counter clain1 for "compensation for

wrongful occupation and usc of her property by the plaintifl", the use was not

wrongful because there was an agreement~ and a purchaser in possession is

not liable for use and occupation, especially as in the instant case, tertllination

of his occupancy and expilY of the contract for sale vvcrc coextensive.

Some step had to be taken to resc.ind the contract. That step

taken by Attorney Gloria 'I'h0I11pSOn in letter. So contract come to an end one

month after letter, that is 17th March 1993. '-rhus until that date the plaintiff

was in possession as purchaser and therefore the defendant is not entitled to

paynlent for use and occupation.

Re cOlllpensation for loss of Equiplnent: Plaintiff adnlits

dismantling cold roon1 to a value of $30,000.00 only; so that would be the

extent of any set off by defendant.

No evidence to prove that if equipll1ent nlissing plaintiff took it.

No evidence when defendant discovered iteITIS missing.

lne Court should believe the plaintiff's witness that Tenny

Janles renloved turkey lneat. He was clothed with authority, as the evidence

is he helps his mother.

There is no claitn by the defendant for the unpaid balance of the

purchase price.

The case of Hoilett v Clarke (20 JLJ~ 81) is distinguishable from

the instant case.

The Headnote sumn1arlses the issue involved:

"The plaintiffs/appellants were tennants of the
defendant/respondent in respect of a property
known as 17 Duhancy Drive, St. J\ndrcw. By an
agreement dated the 25th February, 1971, tIle
defendant/respondent agreed to sell the property to
the plaintiffs! appellants 'as purchasers already in



possession as tennants of the vendor' for a

consideration of !14,600.00 on tile following terms
of payment: "Deposit of $200 on signing hereof;
further deposit of $6,000.00 on or before the 15th
April 1971; balance on completion". The date
fixed for the completion was 30th April, 1971. The
agreelnent also contained a special condition that
"the sale shall be subject to tile plu·chasers raising a

mortgage of $6,800.00 to enale thenl to complete."

T'he plaintiffs/appellants paid the deposit of
$200 on signing the agrcclnent. on the 25th
F~ebruary 1971, but then paid haphazardly as

follows: $3,000.00 on 5th May 1971, $1,500 on
the 10th August 1971, and thereatter ceased making
further paytnents. There was neither express
stipulation in the agreelnent as to payment of
interest on the agreed sum nor as to payment of

further re11t all tIle property.
As a result of delays (but repeated

assuarances) on the palt of the plaintiffs/appellants
to complete the agreement, several correspondence
were exchanged betweell the parties and repeated
concessions allowed by the defendant/respondent.
Then the defendant/respondellt treated the contract
as abortive and offered to refund the sum of the
further paylnent of $4,500 less the SUln of $2,000
claimed for rent on the premises for the period June
1971 to January 1973, at the rate of $100.00 per
month as hitherto being paid by the
plaintift's/appellant as tenants before the abortive
sale.

The plaintiffs/appellants objected to the

termination of the contract of sale as well as the

claim of the defendallt/respondent fc)r rent in lieu of
completion. The plaintiffs/appellants sued (at the
lower COlU1) for several reliefs including an order of
specific perofnnance of the agreement for sale; an
injunction restraining the defendant/respondent (as
vendor) fr01TI selling or otherwise dealing with the
property; a clainl for dau1ages for breach of

contract. 'I'hc learned trial judge gave judgement
for the defe11dallt, inter alia, in tIle StUll of $6,300.00
as follows: $3,900 for rent and $2,400.00 for use

and occupation, with interest at 100/0 on the
outstanding balance of $1,800 up to the date of the

judgenlenllt. He also ordered possession. He
further held that the whole of the anlount in the
defendants (vendor's) hand paid by the plaultiffs
(purchasers) as deposits has been forfeited to the
defendant (vendor) as a result of nO]l-completion of
the contract of sale by the plaintiffs.

8



The plaintiffs/appellants then appealed to the
Court of Appeal. They contended both in this
appeal and (as in the court below) that the contract
of sale was void for uncertainty alld so tIle amounts
of $200.00 and $4,500 (but more especially the
alnolmt of $4,500.00) should be renmded to theIn,
and finally that the signing of the agreenlent of sale
as 'purcllasers already III possession as tCl1aIlts of
the vendor' tenninated the landlord/tenant
relationsllip hitllerto existi11g between tIle parties,
and that the appropriation of the sunl of $4,500 in
reduction of the rent was wrong. The
defendant/respondent through his counsel on the
other 11and., subrnitted that he was entitled to revoke
the agrccnlcnt on the ground of the inordinate delays
by the plaintiffs/appellants to cOluplete the contract
of sale.

Held: (i) Where the party seeking an order

of specific perfornlancc of a contract of sale of
property is found to have displayed attitudes
amounting to inordinate delays resulting in the
avoidance of non-completion of the contract, such
an application for specific perfornlance will be
refused by the court. In the present case, the delay
of three years exhibited by the plaintiffs/appellants
alnount to such inordinate delay.

(ii) In a contract of sale of property whiell
contract was discharged for non-conlpletion where
there was stipulation for initial payrnents of sums of
money as deposit and other payments in
installments, tIle question whetht~r or not such
deposit shall be forfeited and what amounts to such
deposit will depend 011 the interpretatiol1 of the
whole of the agreen1ent of sale afld the conduct of
the parties. In the instant case, only the sum of $200
paid as "deposit" tnay be forfeited.

(iii) The appropriate test elnployed by the
courts to ascertain \vhether or not a particular part
payment ill a contract of sale alnolU1ts to a "deposit"
is by ascertaining the proportion of the part-paynlent

in relation to what damage the vendor is likely to
sutTer by reason of the purchaser's breach of
contract. In the case herein, the sum of $4,500 is
wholly dispropol1ionate as a deposit to the purchase
money.

(iv) The general rule in a contract of sale of
property in which the purchaser was already in
possession as tenant prior to the date of the
agreement is that pending cOlnpletion the tenancy
continues.

(v) r:or the general rule to be dispensed with,
there lTIUst be clear indications in the contract of sale

9
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which outweigh the operation of the ordinary
(general) rule. Such indications may include a
clause in the agreement suspending further payinent
of rent or a clause for charging interest on the agreed
purchase money froD1 a statd date until completion."
(emphasis lnine)

Here the parties were strangers prior to agreen.1ent for sale. In the instant

case bye agreement for sale the vendor has surrendered his rights in the real

property and income it tnay generate tor the rigb~t to receive money. He can

no longer lay claim to rent, unless there is a specific agreement, to Incsne

profits or use and occupation, for all these have been surrendered.

But the defenfendant has a claim to the pllfchase price pursuant

to the agreement, and lllterest. She can clailll (a) for the bargaiIl - ll1011ey or

(b) income from that money i.e. interest.

rrllE SIJBMISSIONS ON 8EIIALI~

OF l~IIE DEFENDANT

Miss Parker submitted as follows: The contract for sale was

subject to the' plaintiff obtaining a mortgage. '"rhe plaintiff received a well

cultivated farm and equipment. He paid nothing for use and occupation.

A Notice to complete was issued in November 1992. The

plaintiff was absent when his \vorkers left so he could not vouch for what was

taken from the property.

The plaintiff admits that when the agreelnent was made he was

told the tllOney was needed speedily for Cel1tlu'y ~Natiollal Bank.

The consideration for his paying interest is that he was let into

possession before conditions completed.

The plaintiff should be held liable for rent or alternatively interest on the

lUlpaid balance of the purchase price.

There is no dispute that all the plaintiff's rights and obligations

regarding the property call1e to all end: t11at he relnained till evicted, used all

equipment reared tllfkeys~ sold meat.

The agreement provided that the de:posit be used by the vendor

to stamp tlle agreement for sale and transfer documents, alld the cost would

be 800/0. The case of Hoilett v Clarke supports the defendant's position. If
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stamping took place the interest would be 1l1iniscule and could not pay the

rent.

Further submissions by Dr. Barnett for the Defendant

The essential principle is one of equitable cOlnpensation for the

loss suffered and that Inay be represented in a case in which the balance of

the purhase price is a relevant factor, by interest on that balance during the

period of delay in payment; or vvhere payment of the purchase price is no

longer relevant because the agreetnent no longer subsists, it would be lTIOre

appropriate to give compensation for use and occupation of the property. It

would be unjust for plaintiff to escape without 111ukingpayment. See Sale v

Allen 24 JLR 238.

There was a duty on plaintiff as regards chattels, farnl

cquipnlcnt and auxillary articles which he received on the giving of

possession, to return theln in the condition in which he received them or to

account for them. The burden of proof on this issue lies on the plaintiff.

Morris v Martin & Sons [1965] 3 WL,R 276, British Road Services v

Crutchley [1968] 1 All ER 811, Port SwettenhalTI Authority v TW. WV AND

Co. (M) SON. BHD [1978] 3 WLR 530. 'That burden has not been

discharged.

Mr. Henry in Reply

The case of Sale v Allen is distinguishable. Here no claim for

interest has been asserted. The Defendant had prevented plaintiff from

making a safe orderly return of chattels by SU1l1nlary eviction so she cannot

claim that plantifffailed to lnake suc.h a return.

The defendant denies rcnloving turkey meat, but she

appropriated it when the lock on the door was changed.

THE COURT'S ANAI.JYSIS AND CONCI.JUSION

I shall deal firstly with the claims for relief lnade by the plaintiff

(1) "A J)cclaration that the said contracts have been rescinded."

The written agrcetnent contained th~~ following clause:

"The purchaser nlust infonl1 the )\ttorney-at-Law

having the carriage of sale by way of a Letter of
Commitment whether or not the TTlortgage loan 1S
granted by the financial institution vlithin forty days
of the sib}Jling or the Sale Agreement between the
Vendor and the Purchaser and if the Purchaser fails
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so to do within the stipulated period then the
Vendor has the right to reflmd tile: deposit which
has been paid and the contractual agreement is at
on end and the Vendor thereafter will have the right
to enter into any contractual arrangement with any
other interested person who desires to purchase the
holding."

The defendant served notice to quit on the plaintiff as a result of

the plaintiff s failure to obtain a lTIortgage. In the CirCUTIlstances I find that

the contracts have been rescinded.

(2) l~I-IE H.E'rlJRN OF TI--IE [)E,POSI'T'

The plaintiff argues that he is entitled to a refund of the deposit

of $375,000.00 on the basis that. it exceeds IO~/o of the purchase price and

therefore is not a true deposit but a penalty as laid down in the case of

Workers l'rust and Merchant Bank lJd v {Jojap ]lnvcstnlents LJd [1993] 2 All

ER 370 an appeal from Jalnaica. The facts in this case are usefully

sumnlarizcd in [19931 All FJ~ Annual H.cvicw pages 125 - 126:

"'fhe appellant bank acting as a t110rtgagee sold
certain premises iIl Jalnaica at auction to the
respondent for $11 ,500,000.00. C:lause 4 of the
contract provided for payment of the deposit of
25% and a deposit of $2,875,000.00 was duly paid.
The contract required the balance to be paid within
14 days of the date of the auction. For various
reasons which do not require to be gone into in
detail, the purchaser did not pay the balance on the
14th day thougll it tendered the full SWll of the 21 st
day. The appellant claimed to be entitled to keep
the whole deposit."

The latter portion of tIle headnote i.n the full report states

succintly the nuing of the Privy COllilCil at p. 370-371.

"Held - A deposit by the purcllaS(~r on a COlltract
for the sale of land showed that the purchaser was
in earnest in perfornling the contract and, as such
forfeiture or the deposit. in the event or fllilure to

complete tile sale did not fall witllin tIle general rule
that a penalty payable in the event of a breach of
contract was unlawful wlless the provisioll for the
payment or forfeiture of a sum of money in the
event of breach \vas a gelll1ine preestitnate of the
loss which the innocent party would incur by reason
of the breach. Accordingly a deposit could be
validly forfeited even though the anlount of the
deposit bare no referel1ce to the anticipated loss to
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the vendor flowing from the breach of contract.
However, the an10unt of deposit had to be
reasonable and, having regard to usage which had
established over a long period that the customary
deposit was 10% of the contract price, a vendor
who sought to obtain a larger amount than 100/0 by
way of forfeitable deposit had to show special
circU11lStances wIlieh justified such a deposit
otherwise the deposit would be held to be a penalty
111tended to act in terrorem. Since the 25% deposit
required by the bank was not a true deposit by way
of earnest, the provision for its forfeiture was
plainly a penalty and had to be repaid. More,over
since the bank could 110t establish that tIle w'hole
sum was truly a deposit, it had not contracted for a
tnle deposit at all and therefore the deposit had to
be repaid in full to the respondent 'Nhich was also

entitled to interest at 120/0 p.a froln the date of
rescission until the date of actual payment."

In the light of this decision prima facie the plaintiff is entitled to

a refund of the "deposit" as it exceeds 100/0 of the purchase price and the

defendant has not shown special CirCUlTIstances \ivhich justified such deposit.

1 therefore hold that the surn paid $375,000.00 is a penalty and the full sum

should be returned to the plainti1T with interest.

VALUE OF TlJRKEY MEAT ALI~EGt~DL,Y REJ\,10VED

Fl{OM 'rIlE ("OLD l{O()M

I accept the evidence that Tenny JalllleS took the quantity ofn1eat

alleged fraln the cold roanl. The witness· a lllan of abviously hU111ble

circumstances gave convincing details as to ho"v the operation was carried

out, and how the boxes were stacked in the van.T'he defendant admitted that

Tenny James "does things for nlewhen he is here." So the plaintiff succeeds

on this issue but he also succeeds for another reason. At no times did she

assert that she had not given hin1 authority to rClTIOVe the turkey n1eat.

Further in the pleadings the avernlent regarding the renloval of

turkey meat was never specifically traversed neither by denial or refusal to

admit. True the defence contains the usual sweeping general denia1.

"Save as is herein before expressly adn1itted, the
Defendant denies each and every allegation in the
Staten1ent of Clainl appearing."
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This practice should not be adopted in dealing with essential

allegations. Such should be traversed specifically - see dictUll1 of Lord

Denning MR in Walterstein v ,Moir [1974] 1 WLR 991 at 1002, Byrd v

Nunn (1877) 5 ch 0 781 affirmed 7 ch 0 284.

See 180. of the Civil Procedure Code provides:

Denial to be specific

"It shall not be su11icient for a defendant in his
statemellt of defence to deny generally the grounds
alleged by the statement of claim, or for a plaintiff
in his reply, to deny generally the grounds alleged
in a defence by way of counter-claim, but each
party lUllst deal specitically widl each allegation of
fact of which he does not adnlit the truth, except
damages."

Nor does the defendant's pleading attain the limited strength of

the irregular pleading accepted i.n Grocott v Lovatt and Another WN Aug 5.

1916, P317.

In that case there was an action for libel. Paragraph 3 of the

statement of claim alleged that "on or about May 25, 1916, the defendants

falsely alld maliciously wrote, printed and published" of the plaintiff a

handbill containing the words COlllplained of, Paragrapll 1 of tile defellce was

as follows:

"The defendants deny the facts alleged in paragraph 3
of the statement of claim".

At the trial Avary J held that paragraph 1 of the defence (supra)

was not denial of the publication of the handbill.

On appeal the Court (Swinifen Eady, Phillimore and Bankes

LJJ) ordered a new trial holding that although the defence was pleaded in a

loose and irregular forrn, Avary J was wrong in treating the case as one in

which the defendants had admitted publication.

In the instant case at no tinle was there an application to anlend

the defence to meet this new allegation in the amended Statement of Claim. I

therefore hold that the allegation haS been 3(hnit.led, and find for the plaintiff

on this issue. I accept the plaintiff's valuation of the meat and hold that the

defendant is therefore indebted in the sum of $126,000.00 for the meat.
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(3) THE CLAIMS FOR INTERES'T

The plaintiff clainls interest of 20CX> on the deposit and also on

the meat converted by the defendant. The only evidence on this point is the

plaintiffs assertion under cross-examination: '~On normal Certificate of

Deposit I think it would attract about 350/0 at that tinle (1992);" and in his

closing submissions Mr. Henry suggested the court use the nloney lending

Act as a litlTIUS test and award interest at 200/0. I regard this as insufficient

evidence and shall award interest of 12% as in J)oiap's case (supra) on the

deposit. '[he saIne rate shall apply to the value of the turkey tneat.

THE REI-lIEF Cl~A]MED BY THI~ DE'FENDANT

(1) Detinue and/or conversion by the plaintiff of articles and

cquipnlcnt

The plaintitlO was a bailee of the cold roonl and the four

equipnlent. The onus is on hinl to show that these itenls were not lost due to

his negligence. He has not discharged that burden. Indeed he has admitted

to renloving a part of one cold room - the insulation on which he places a

value of$30,000.00. He has offered no good reason for so doing.

I reject his evidence that on taking possession he saw two

abandoned cold rOOlns. I accept the defendant's evidence that both of thelTI

were in working order, and that alter the plaintiff left they were both danlagcd

the insulation having been renloved. I~egretably the defendant gave no

evidence of the cost of these items so I will use the plaintiffs valuation of

$30,000.00 and award her a total of $60.000.00 for datnage to the two cold

r001TIs.

I accept that the items of fanll equiplnent were ll1issing and the

values attributed to them by the defendant's witness. The total value of these

iten1S is $335,000.00. Henc.e for the cold roonns disI11antled and the fartn

equipment I award the defendant $395,000.00.

(2) Loss of InCOllle or Alternatively COInpensation for the

wrongful occupation and usc ortlle defendant's Property by the Plaintiff.

Dr. Barnett cited the case of ~·Ioilett v Clarke (supra) as authority

for recovery of cOlllpensation in this casco But I agree with Mr. Henry that

the circumstances in that case had an inlportant difference fran1 the instant
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case, in that there the parties had an antecedent relationship of landlord and

tenant. So I agree with Mr. Henry that Hoilett v ~Clarke is unhelpful.

But is Mr. Henry's sublnission that the defendant is not entitled

to compensation or rents and pro1its a sound one?

He argued that the plaintiff was in possession as purchaser from

March 1992 to March 1993; the later date being 'when the contract caIne to an

end. Because the plaintiff was in possession as purchaser the defendant is not

entitled to paytnent for use and occupation, but could sue for the balance of

the purchase price and interest. He cited the Ne\N Zealand case of Chatnbers

v Si"mpson (supra.)

The headnote reads as follows:

"Where a purchaser is in possession of a property
under a contract of sale and purchase which is still
in force he is not liable for use and occupation of
the property for the period during which he has
been in possession as purchasj~r." (enlphasis
supplied)

Now Mr. Henry has asked the Court to declare the contract

rescinded. The court has agreed. Therefore the contract is no longer in force

and the principle of restitutio in integrum applies.

More opposite to the instant case are the following three

decisions: Firstly, Hayes v Ross (No 3) [1919] N'ZLR 786.

The headnote reads as follows:

Plaintiff: who had let defendant into
possession of land under an agreen1ent for sale and
purchase, sued for resc.ission of the contrat on the
ground of the failure of a substantial part of the
consideration. Plaintitl' also claimed for
defendant's use and occupation oftlle property, for
its deterioration tl1roughhis acts and olnissions,
and for the alnount of cOlnmission paid to the
agent who negotiated the sale. Judgment having
been given for rescission of the agrCCtllcnt and a
restitutio (/(1 inlcgrulll,
Held, 1. That the principle that \Vllere a party who
has obtained some benefit fronl a contract seeks to
rescind that contract with the aid of a Court of
Equity he must give up the bene~fit and make
restitutio ad integru/n a reality is necessarily
reciprocal. The party who has done the \vrong or
is in default cannot be in a better positioll than the
one who has suffered, and therefore plaintiff was
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entitled to recover the value of the depreciation.
Erlanger v. New SOlnbrero JPhosphate Co.

(1) and Stanley Stamp Co. v. Brodic(2) applied
2. That plaintiff was entitled to

compensation in the nature of rent for the period of
defendant's occupation.

King v King(3) applied
Walker v. Creaven(4) distulguished.

3. That the relief granted to plaintiff must be
lilnited to the liabilities imposed by or arising under
the contract, and that the claim 1~)r commission,
being a claim for damages suffered in a matter
antecedent and therefore collateral to the
contractual obligatioll, lnust be rejected.

NeH1bigging v. Aclanz(5) applied.

Secondly Martin v Finch (1923] NZLR~ 570: l'here the headnote

reads:

Plaintiff as vendor, and defendant as
purchaser, entered into an agreement tor the sale
and purchase of certain land. Plaintiff received
money. Defelldant made such detault lmder his
contract as precluded hilll {l'onl denlanding the
transfer of the estate. He alone was responsible tor
the purchase not being conlplcted. Plaintiff
rescinded the agreclllcnt, and there was no resale.
It was adlnitted that the sunl of l-.J 150 would have to
be paid back. The vital words llsed in the contract
respecting the L 100 were "as a deposit of and in
part-paYlnent of the purchase-Il1.0ney." The
defendant went into the possession of the property
shortly after the ll1aking of the contract, and he or
his tenants continued in occupation up to the date of
judgment.

Held, 1. r-rhat the defendant had forfeited the
amount of the deposit and the plaintiff was entitled
to retain it.

2. That the plaintiff was
entitled to be restored to her position and should get
compensation in the nature of rent computed for the
period during which defendant had been in
occupation of the property.

HOlve v SI11 ith(1), Re Parnell, Ex !Jarle

Barre11(2), and Hayes v Ross(3) applied.
Ockenden v Henl)J(4) distinguished

Thirdly Ii:award v Shaw 8M & '~118. The headnotes is a

follows:

"Where a party is let into possession of land
under a contract of purchase, which afterwards
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goes on-~ he is liable to an action for use and
occupation at the suit of the vendor, for the period
during which he continues ln possession after the
contract went off

On the principle enunciated in these cases the defendant is

entitled to compensation for use and occupation of the farm during the

plaintiff'" s possession. She gave evidence that it could fetch a rental of

$60,000.00 per month. This was not challenged and I accept it. He was in

possession for twelve mOllths. l'ms would produce a rental of $720,000.00.

I award the defendant this SUln.

On the clairn, I grant a declaration t11at the contract is rescinded.

I adjudge the defendant to pay the plaintit1~ $510,000.00 being the refund of

the deposit of $375,000.00 with interest of 120/0 from 12th .March 1992, and

$126,000.00 for rneat COllverted, wid1 interest of 120/0 frOlll 12th MarcIl 1993

with costs to be taxed if not agreed.

On the cOlU1terclailn I give judgtnent tor the defendallt in the

sum of$1,115,OOO.OO with costs to be taxed if not agreed.


