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APPELLANT 

r 
I ', 

lST RESPOlIDENT 

2ND RESPONDENT 

The United States government has requested the return of 

a fugitive, this app~llant, to face trial on a number of serious 

criminal charges including murder, kidnapping, and sev~ral drug 

relatecJ. offences. After his arrast in this coun·cry, and a 

h~aring before one of the Resident Magistrates in St Andr~w, it 
.. .,, 

was ordered that ho be committed to custody to await his 

extradition. The appellant duly applied fo1 an order for haneas 
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corpus, which hearing took place between ~th and lOtn NOVf~er 1993, 

and was dismissed. At thaL hearing ~he app~llant applied to 

adduce additional evidunce f~om one Dionnu Lowis but tha~ 

application was also dismissed. Both those. o:rdiers datc,d the 

12th NoveitUJer 1993, of the Full Court of the Supr..:me court 

(Theobalds, Binghdlil and Lang.cin JJ) are now the subject of 

appeals to this Court. 

l consider first the motion before the Full Court, that 
- - - ---~---

is, to adduce additional Evidence of Dionn~ Lewis by way of an 

affidavit. Dionne Lewis gave cvidenc~ befor~ a judg~ and jury 
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at a trial in th~ .Eastern Dis~ric~ of Pennsylvania, United Sta~es 

of America against eleven co-defendants of the appal.lant for 

murder, kidnapping and conspiracy to distribute cocaine. She 

made allagations in her depositions which plainly implicated him 

in the conunission ot thes~ cri.m8s. In th~ affiaavit which it was 

then being sought to adduce in evidence befor~ the Full Court, 

she recanted her carli~r allagations agains~ tha app~llant and 

d~posed that she had li~d in her deposition. In that affidavit 

she also swore as follows at p. 79: 

" ••• Throughout the preparation of tha 
said affidavit the polic~ r~prasentatives 
dicta~cd thQ matters they want~c incluaed 
in th~ aff iaavi!=. and what.evE.r Lhc.:y 
dictated to me I went along with in an 
effort to have my life sem: .. cnce:· r2duccd 
and so as to got out of my predicament." 

Since sh·~ gave evidence against the co-defendants of the 

appellant, it must be accepti:!d that she was a self confessed 

perjurer at their trial. There is one other comment which it is 

partinent ~o note and it is this. This additional evidcmce has 

only omerged after the Resident Magis~rate had committ~d th~ 

app~llant to custody to await extradition. 

The chall~nge being mounted in this court to ~h~ ruf usal 

of the Full Court to allow the adduction of tha~ evidenc~ was 

on the footing that the evidence was r~levant to the issu~ of 

"good faith in the interest of justice." That was not th6 basis 

of the application in th~ court b~low. 

follows: 

Section 11 (3)(cj of the Extradi~ion Ac~ provid~s as 

"(3) On any such application th~ 
Supreme Court may, without prejudic~ 
to any other pow~r of tha Court, order 
the person committ~d to be ctischargea· 
from custody if it app~ars to th2 
Court that--

le) because ~he accusation 
against him is not maao in 
good faith in the int.crest 
of justice. • •• " 

It is right to say that Lord Gifford QC dia not seek 

to controv~rt tha submissions of Mr Hibbert ~hat the arguments 

on behalf of tho app~llant in the court below, were directed to 

f : 
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show thaL in light of th~ i~coasist~n~ aff ~aavi~ cvidcnc~ of Lhc 

wit:ness, tho evid~nc~ given J:>efore th~ R(;sid";;)nt l'1agistrat·~ would 

not rais~ a strong or probabl~ presumption of his guilt~ ~n my 

judgm•::nt, the Full Courc. prop-?rly r-cfus·;d to allow the 

inconsisL.-==nt l:!Videnc~ con\.aincd in the aff.ldavit, Lo .O•.;.: admitt~a, 

rightly founding itself on Schtraks v Government of lsrael 

(l9b2j 3 All ER 529. ~n th~t case Lord R~id at p. ~33 saia Lhis: 

Ti1c accus·~d sough·{. tc adduc·,. furth:.-:..:­
(?Vid~nct:: n~for~ your i..orusnips .:;,.n crdli:r 
co show th.at on the wnol~ ma.t1~rial now 
available it woula b~ improper to 
commi~ him. in my judgm~n~, we ar~ noL 
-a:.-n:i t-led to look at such cvidenc . .J and 
we hdV~ not don~ so. Owing ~o th~ 
·rostr1c~cd charac~~r of haD~~s corpus 
p:cocer.~dings a court:. is not: conccrn~d 
Wl.1..h any::.hir.g that: comus to l..!..ght af·c~r 
commi·c.tal. 'l'.1is could .:::as...;..ly lead t:o 
injustice ii ~ho accused had no OLncr 
rem~dy: th~r~ may well be cases wh~rc 
new evidence:; ~hrows quit.e a diff..::r:.mt 
light on tne material orginally o~fore 
the magistrate: but that is a ma t tor 
which th·=- SecrE:tary of ;:;-;:.a t.c is 
\)ntil:led to consiu1..!r, Wll'..:n d ·.:ciding 
wh:.::thcr to grant i..::xt:rad.:i.. ti on. 11 

Th~ eff~ct of t.hat uictum is t.h&t. additional r;vidc.: ~ 1ct. will not be 

allowed to rais·~ a conflict and show that a cas: ~1.as net b~•:'n 

made out. 

The.. question o~forc... ~his court t.hf...n, is wh~ t:h~.r th~ Sclln~ 

false wi tnii:·ss is capabl0 cf providing an.y ev1d~n.-c1dl mat•~rial 

to show chat -ch-a accusation agi..i.nsc. th•:.: a.pp ... dlan..:. is not rnadt.: in 

gooa fait.h in th·~ intc.,rc~s~ of justic . ..,. .Lt s i.:: ,Jms tc m;.;- t:o go 

wi~hout saying that s~~ce ~no ~xtrddi~ion be~ prov~des sp~cific 

:ras-crict.1011 l.:unit:.1ng u1~ court's pow.;;r co orck:r ~xtradit.ion vi:.!: 

scct..Lons 7 ana 11 ( 3) t.hat it would b~ Ilt;:Cessary c.o Qllow 

t;;:Vtd~·nc.; r~lGvant to ::.nose r•clstr.i.ctions t..c. b1.:,; adra.i.tt:.cd 1 and 

ind(;.;E:::d s~ct.LO?l 11 (4) ~xp:rcssly .prov.l.d.os for sucn a. sir..uat.Lon. 

bcctlon ll (4) sLa~~s: 

"11 ( 4) on any sucn application th~~ 
Supreme Court may r0c~ivc adaitional 
~vid~ce rel~van~ to ~he cxarcisc 
of its jurisdiction u..1der s e ction 7 
or under su.bs~c-cion (3) of this 
section." 
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That being so, this court is entitled to look a.t the contt.:n:..s of 

'Lhc affidavit of Dionne Lewis (which is t.he iladditional evid~ce 11 ) 

al.J::>~it tendered for another purpose below in order to answ€r the 

qu~stion raised in this appeal. As ~ point~d out ~arlier in this 

judgment, the witness is a self confoss~d perjurer, but that, 

as it appEars to me, is a reflection on the witness 0 charac~er 

ana not on the bona fides of the r~quc.:sting s-cate. Prior to nGr 

latest affidavit evidence, tnerc would be no ground for suggesting 

that the ovidenc~ shG provided r.o corroborat~ the charges was 

other than credibla or that th£ requesting stat~ was acting oth~r 

than in good faith. What Lord Gifford ~C is relying on however 

to prove bad faith in. the United States Government is her 

state:m11=nt that. she had gone along with whatever was aict.atca to 

her by police repres6ntatives. lt is th8 allegation that the 
-

polic~ authori ti~s were guilty of soml.! opp.robri ous conduct, which 

is being made the basis of the application. 

~here was no suggestion however in ~he additional 

evidence of oppressive conduct, or any off'c:!r of adva11ta9e or 

promise of any favour on th~ part of polic~ authorities. Th~ 

cl~ar basis of bad faith must be that the United Stat~s police 

authorities fabricated a case against the appellant and somehow 

persuadad h~r to "go along with it. 0 Sine~ we are well aware 

that other witnesses have givan depositions implicating th~ 

appellant, I am not in the least douot that tne material is 

altogether incapable of proving bad faith on the part of the 

United States Govc:rmnent. I am forL.if ied .l.n this view dS well 

by her own admissior. that she lied to implica.te the app€llant:.. 

Such a confession, l would think, is strong evidence of bdd 

faith on h~r part but hardly supplies by itself, proof of lack 

of good faith on the part of the UL~~~d States Government. Tnc 

court must require at least cr~diol~ evidcnc~ which t~nds to 

support whatever staturory restriction is relied on. In the 

present case, it could scarcely be considered satisfactory mer~ly 

to produce the bland stat~ment of one solitary witn~ss in a cas~ 

depending on other witnesses, who said nshe went along with 

matters dictat:ed by police authorities." 

I 
,1 
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The point, 1 fear, is realiy hopeless and therefor~ fails. 

That disposes of the second appeal (C.A.Su/93). It is 

accordingly dismissed with costs to the respondents to be taxed 

if not agreed. / 

With respect to the first appeal, the only point raisea 

was that the Full Court erred in holding that the evidence 

tendered proved that if extradited, the appellant might be aenied 

a fair trial. This has conveniently been referred to during the 

arguments as the "fai.r t.z·ial issue." 

The Full Court was provided with three affidavits 

bearing on this issuer of wnich two were filed on behalf of the 

appellant and the third by the United ~tates Government. In the 

affidavit of the appellant himself in support of his application 

for habeas corpus, he expressed his doubt:s as to obtaining a 

fair trial in these words at p. 7: 

4. That I fear that I will not 
receive a fair trial in the United 
States court owing to the prejudice 
which is present against BlacK 
people in general and Jamaicans in 
particular, and I wish to present 
new evidence to show the extent of 
such prejudice in Philadelphia, 
and the inadequacy of the legal 
safeguards against such pre]udice." 

He was relying on a restriction against ex~radition contained 

in section 7 (l)(c) of the Exl:.raai.tion Act: 

11 7.-(1) 11 person shall not oe 
extradited under this Act to an 
approved State or committed to or 
kept in custody for the purpos~s of 
such extradition, if it appears to 
the Minister, to the court of 
committal or to the Supreme Court on 
an application for habeas corpus-

... 
(c) that he might, if extradited, 

be denied a fair trial or 
punished, deLainad or 
restrictea in his personal 
liberty by r€ason of his 
race, religion, nationality 
or political opinions1" ••• 

Before giving my own views on the effect of the three affidavits, 

it is necessary to remind of the test to be satisfied by the appellant 

on whom the burden lies. Both Bingham and Langrin JJ who wrote 

judgments, referred to Fernande z v Government of Singapore & ors 
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[1971J 2 All ER 691 where Lord Diplock expressed his opinion on 

section 4 (l)(c) of the Fugitive Offenders Act 1967, where the words -

"he might, if extradited, be deniEd a fair trial ••• are used. Those 

words also appear in our sec ti on ... 7 ( 1 ) ( c) • . Bingham- J · in r~.l.iance on t.he 

law as formulat~d by Lord Diplock stated the burden cast upon the 

appellant in these terms at p. 125: · 

" In so f a.r as the applicant is contending 
that he will not. recieve a fair trial he needs 
to show tnerefore, on the material provided 
that then.~ ar£ substantial grounds for thinking 
that th~rc= is the likelihood that if he is 
ex·cradited he will not qet a fair trial." 

Having analys~d the evidence of fact anct opinion contained. in the three 

affidavits, he came to the conclusion that Lhe affidavit put forward 

by the requesting state should be accorded more weight because th~ 

d~ponent had actual familiarity as an attorney who practises in the 

State of Pennsylvania. Langrin J, like Bingham J, was impressed with the 

affidavit of Mr suddath, an Assistant United States Atcorney who had 

prosecuted in the trial against the co-defendants of tho appellant. He 

accepted as well that given th~ r~ality of bias in prospective jurors, 

the Unit~d States justice system has adsquat~ measures in place to 

effect a fair trial viz, change of venue, postponement of the ~rial to 

allow adverse publicity to fade in the mL~ds of potential jurors, and 

of course, judicial questioning of prospective jurors. 

Lord Gifford QC contended that th~ burden cast repres~nt~d a low 

threshold of proof and in the light of the two affidavits on his side 

which on the issu~ of bias, did not significantly differ from that of 

the affidavit on the other, the burden had been satisfied. He put 

it this way in his skcl~ton argum~nts - the ~videncc was contain~d 

in affidavits from Miss Elissa Krauss, a social scientist and a jury 

trial consultant and Mr Kenn~th Magill an attorney at law. Their 

evidence, he said, estaolished three propositions viz: 

(i) tnoro exists in th~ State of Pennsylvania 
an axtraordinarily n~gative imag~ of 
Jamaicans such that a substantial number 
of pot~ntial jurors would b~ affected 
by bias against a Jamaican whom they were 
empanelled to try; 

(ii) there is in th& F~deral Criminal Courts 
of the United States a limited amount 
of questioning of jurors in order to 
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avoid bias. Such questioning is 
carried out by the judge and takes 
the form of leading questions (closed 
ended questions in .8Inerican•~egalise?: 

leading questions are wholly inadequate 
as a means of revealing prejudice in a 
potential juror. 

All this leads to the conclusion he argued, tnat any jury selectad 

to sit in judgment of tho appellant would include individuals 

who are so biased against him that they would not be able to give 

him a fair trial. 

Tho whole idea of the United States jury selection proc~ss 

appears, to us, who are mor~ familiar with ~h~ English system 

we inherited, a little strange. It seems a great to do. But 

it is intended to operate in a wholly different social environment. 

What is important is that citizens of ~hat country are guarant~ed 

due process, a fair trial. Th~ jury selection process is designed 

to achieve=: that fair t:i:·ial so far as is possibl.a. The data 

p+ovided by Elissa Krauss from media research suggests that a 

negative irnag~ of Jamaicans axists in the area from which 

potential jurors are likely to b~ selected. Bias is a spectre 

that is likely to arise. Insofar as the process to disclos~ the 

existence of bias in a juror is concerned, both Elissa Krauss and 

Kenneth Mogill an attorney with no experience in the State in 

which this trial will take place, but who provided tne second 

affidavit for th~ appellant, are more than a lit~le skeptical. 

Miss Krauss' skepticism is put in tnis way - (p.60): 

"ti. A Jamaican defendant facing trial 
on serious drug-relatod off~nccs 
in United Stacee federal court has 
no assurance much less guarante~ 
that his right to a fair Jury trial 
will be protect~d. In fact, in 
light of the severe limitations 
placed on voir dire in the federal 
courts it is likely that individuals 
will be seated on the jury who are 
biased against the def endan~ because 
of his race ana/or his ethnicity 
c;1.nd/or the charges against him." 

Mr Mogill deposed thus - (p. 76 para. 20): 

" ••• it is my belief that it is highly 
likely that any jury selectad to sit 
in judgment of Mr. Daley would include 
individuals who are so biased against 
him that they would not be able to give 
him a fair trial." 
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and again paragraph 21: 

" ••• In the absence of rules and 
practices designed to cnsur~ that th~ 
administration of our criminal laws is 
truly fair, it will not b~ in cases 
like th~ case against Mr. Daley. There 
is a w~ll polish~d veneer of fairness 
but not its substance; th·~ two should 
nl::!ver be confused." 

For his part, Mr Suddath who provid~d an affidavit in support of 

the requesting state, ex faci~, seems bctt~r qualified to express 

an opinion for the good reason that he practices in the vr~ry court 

in which tha co-defendants war~ tried and inaecd prosecuted. He 

was involved in the jury selection precess for that trial. He 

deposed to the fact that there w~r~ in fact acquittals of soma of 

these co-defendants. 

Thus the question to b~ answered is_, did the Full Court 

err when it concluded that tho evidence did not show that tnc 

app€llant might not get a fair trial or to ho more precis~, there 

was no ~vidence to show that there was a r~asonable chance or 

substantial grounds for thinking or a serious possibility that 

if the app~llant were extradited he would not receive a fair trial. 

On any fair assessment of the contending affidavits, I am inclined 

to think that the affidavit of the deponent who speaks from first 

hand experience is to be pr~fcrrcd to thos~ of persons without 

such an intimate conn~ction. Jury selection is a legal process. 

It is the courts that is, the Courts of Appeal in that country who 

determine tho legitimate purpose of the process and define the 

objectiv~s and scope of that process. Sociologists and legal 

reformers may inveigh against the limitations of the process and 

their opinions ara undoubtedly entitl~d to respect. But this 

court, jealous as it must nc, of the rights of its own citizens, 

must its~lf examine the process of ~h~ requesting country and 

ensure that it satisfies standards of a fair trial in this 

country. A fair trial necessarily involves securing that an 

impartial jury is empanelled. I ~ntiroly ~grec with Langrin J 

that once it is shown that it would not b~ impossible to empanel 

an impartial jury, the application must f~il. The affidavit of 
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Mr Suddath demonstrated that even with a neg~tive l.lllagc of 

Jamaicans, it was possible to empanel an impartial jury. 

In the result, I cannot agree that the appellant 

satisfied the test articulated in Pe.rna.ndez v Government of 

Sinaapore (supra). In my judgment, the Full Court cdille to a correct 

determination on the matter and I would accordingly dismiss the 

appeal with costs and affirm their orde£. 
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FORTE, J .A.: 

I have had the opportunity of reading in draft the judgments 

of Carey, P. (Ag.} and Wolfe, J.A. and agree with the reasons and 

conclusions therein. Both judgments have so comprehensively aealt 

with the issues that called for resolution, that there is no 

purpose in setting out my own reasons coincicting as they do with 

those expressed in tne judgments of my brothers. Perhaps for 

emphasis I should add, however, that the affidavit of Dionne Lewis 

sought to be used in evidence to support the allegation of "bdd 

faith" now being made on appeal, does not on the face of it show 

any "baa faith" in the Requesting State, and accordingly, is 

worthless for that purpose. In so far as the likelihood of the 

appellant getting a fair trial in the Requesting State~ is concerned, 

the system set out by Mr. Thomas A. Suddath, Jnr. and which the Full 

Court with good reason preferred to the allegations of likely bias 

and insufficient safeguards contained in the affidavits of Elissa 

Kruass and Kenneth Magill in support of the respondent, in my view 

shows that the Requesting State is cognizant of the prejudices and 

bias that can from time to time exist, and have created safeguards 

approved by its . own Courts of Appeal f.or the pur.pase of se·curing a· fair 

trial for accused persons. 

I am in agreement with my brothers and with the Full Court, 

that the appellant has failed to show that the system in the 

Requesting State is such that would be likely to deprive him of 

a fair trial if he is extradited. 

I would dismiss the appeal. 
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WOLPE, J .A.: 

On the 12t.h day of March, 1993,. Hc:c Honour Miss Marcia Hughes, 

Resident Magistrate for the parish of cit. Andrew orderea that the 

appellant oe conunitt..ed t.o custody to await extradition by the 

Honourable Minis tcr of :National Securi·..:y an<i Justice, to the 

Unit.ed St.ates of America, fo.r the offence of murder, kicinapping, 

conspiracy to distribute cocaine, distribut.ion of cocaine and 

possession of coca.inc committ:ed wiudn the jurisdiction of -che 

Eastern District of Pennsylvaniao 

By hot.ion datec'.l March 24, 1993 ~ ·1.J1e appellant sought by 

way of Writ of Habeas Corpus i>£d Subji.cien6.um 1_0 quash the orde r 

of the learned Resident Magistrate. ~he Full Cour~ of -che Sup~0me 

Court (Theobalds, Bingham, Langrin, JJ) dismissed the Motion. 

That order of the Full Court has given rise to ~hese appeals. 

Appeal No. 79/93 see.Ks an order that the judgment.. of the 

Full Court be set asirie and that a Writ of habeas Corpus Ad 

Subjiciendwn be issued. Appeal l\lo. 80/93 seeks an order that 

~he dismissal of an application by the appellant to adduce the 

further evidence of Dionne Lewis be set aside and "that tne 

matter be remitted ·;..:o the Full Coui:c. fol. Lh.em t(J receive the 

saia evidence." 

Before us two grounds of appeal H-r~-:e arguec..., vi~: 

io that the Full Court errP.<l in law in 
refusing to adr,1it t.he fuJ.:ther evi­
l\ cmce of Dionne Lewis, cH10 

ii. ·::hat the Full Court err~d in hold.i.ug 
tha~ the appellant coula ob~ain a 
fnir trial within the Jniistliction 
of ~he Eastern District of 
Pennsylvani a. 

Re Further evidence of Dionne Lewis 

Dionne L~wis, a girlfriend of cil~ appellant, swore ~n 

affidavit in which she implicated t11e app~llant., herself and 

others. She w~s actually convicted of murder and sentenced 

i:o life imprisorunent. By way of plea-bargaining, her sentence 

was reduced from life imprisonment to a Sf)ntenc€ of 6 - 15 years. 

',I 
j r J 
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Subsequent t.o being X"("·le:ascd from prison: she has averred in an 

affidavit made on September 21" 1993" tha'i.. her affidavi·t implica-

ting the appellant. wcs aone with a view Lo 1educing her sentence 

from life imprisonment l.o a more tolerable one. The appellant.. 

sought to have ·the Full Court aumit into r:::vidence this affiaav:U-:. 

This attempt was rr..-j •--cted by the court:.. 

Lord Gifford, Q.C. urgea this court ~o find that the Full 

Courtr in applying ~te aicta of Lord Reid in Schtra.ks and Govern-

.ment of Israel and others Ll964j A.C. 556, when refusing to atlmi~ 

U1c affidavit evidence" fell into error. For purpose of deciding 

whether or no~ Lord Gifford's cont~ntion is sound, r set ou~ tho 

dicta: 

';'l'hc <J.ccusod sought to adduc'.; further evi­
dence bLf orc your Lordships in order Lo 
show that on the whole material now avail­
abl:~ i;-. would be improper to commit him. 
In r.1y judgment we arc not cnt~. tlcd to 
look a~ such evide.nce and we have not 
done so. Owing t~o the rest:i.:lctect charac­
ter of llabC'las corpus proce·:xd.ngs a cour \.. 
is not concerne~ with anythinc,· 1-.hat. comes 
t.o liglr~: after conunittal. This coula 
easily 10ad to injustice if the accused 
had no o·:::hcr remedy: there illay well be 
cases where new evidence i:hrows quite a 
dif foront light on the mac~rial origi­
nally before t.hc magistrate. But. that 
is a ma·Ltcr which the Sacrnu-.1:y of State 
is an~itlcd to consider when deciding 
whet.her to grant cxtradition. 12 

(Bmphasi~ suppliedJ 

Relying upon chis <licta 0 the Full Court concluded that the evidence 

sought to bo adduced was a matter for Ministerial consideration 

in deciding whether 01 not to order extr~dition. Counsel for the 

i:.ppellant labcll·~d this approach as misconceived in that the 

~vidence was being a6duccd ~o supper~ a statutory ground wnich ia 

open to the Suprcm::. Court only to dct~rmin0" namely, t.hat the: 

accusations againEL the appellant were not made in good faith. 

Sect.ion 11 of til<:. Extradition Act sta·c.C!S ~ 

11 ll o -- ( 1) \-Vherc a person .is commi ttca to 
custody unctcr section 10(5) 11 the court 
of commi·: .. tal shall inform hilL1 in ordinary 
langu<•9::; of lu.s right to make an applica­
tion fo~ habeas corpus and shall f orthwit.h 
give no·Lice of the committ;;il to the .f!:iinis­
ter a 
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(3) On any such application the 
Supreme Court reay, without pr~judice to 
any other power of the Courtu order the 
person commitr.cd to be discharged from 
custotiy if l.L appears to tho court ~hat--

0 0 0 

(c) because the accusation against him 
is not made in good fait..h in the 
interest of justice, 

it wouldu having regard -co all i.:.hc circum­
stances, be unjust or oppressive to £xtra­
dite himo 

(4) On any such application ~he 
Supreme Court may receive adoi·I ional evi­
dence relevant to the exeic~~~ of its 
jurisdici.ion under section 7 or unctcr 
subsection (3) of this sectiono" 

It is clear that section 11(4) uocs permit. the Supreme 

Court to admit and consider further evidence where it is being 

alleged that the accusation is not being nmadc in good faith and 

in the interest of justice it woul6, having regard to all tho 

circumstanccsr bo unjust or oppressive to orac:r extradition6 11 

Mr o HibbC.i"l:. fer the second respondent pointca out that the 

]'ull Court relied on Schtrak' s case because at the nearing t.he 

appellant did not auvance section 11(3)(c) as the basis for 

seeking to have Lhr:: evidence of Dionne Lc\·iis adauced. This 

observation by Ivi.r. Hi.bLerL clici1..od no drr.mrrcr from Lord Gifford, QoC. 

In such circumstanc•;)S u t.he cont:ention ·cha~ tnc Full Court.. appli~a-

t i.on of the dic ·~a of Lord Reiu in ~chtrak • s case ( supra) WdS 

raisconceivod is wholly untenable. Suc ~ion 11(4) of the Extradi-

t,ion Act stipulat.cs "L.hc circumstances undci. which this typo of 

evidence may be admit~cd. None of tne circumstances predicaLod 

in sections 7 and 11(3) was advanced in the court below. 

In any event u I am of the view t:hs.t even if the evidence 

was properly a<lmissiblc, it could no~ b0 used to establish bad 

faith on the p.:~rt of the requesting st:aL.c o For what.ever reason 

Dionne Lewis rccantedv this cannot be attribu~cd as baa faith on 

t .hc part of the requesting st.at.co At ~.i:.c: hearing of the applict~-

·.._ion before the Rr::sidcnt foagistrate u Diori:n.c Lewis haa not rctr.;;.ctcd 
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her earlier scatcmcnto The retraction was made on September 21, 

1993. The order fo.z committal was made on March 12, 1993. In 

any event, Dionne L~wis 1 evidence is no~ the only evidence on 

which the requesting state relies to os ~flblish its case against 

t.h~ appellant. 

This ground, in my view, cannot succeed. 

Fair Trial 

Section 7(1) enacts as follows~ 

"7.--(1) A person shall noc Le cxtraaitcd 
under this Act to an approved State or 
conunittcd to or kept in cus·l:otiy for th~ 
purposes of such extradition, if i~ 
appears to the Minister, \.o the court of 
committal or to the Supreme Court on an 
applic~tion for habeas corpus--

• • 0 

(c) that he might, if cxtruditea, 
be denied a fair ~~ial or 
punished, dctainGu or restric­
ted in his personal liberty by 
reason of his race, religion, 
nationality or political opi­
nions;• 

In the attcmp'..: to establish that the appellant may be 

denied a fair trial if extradited, tho affidevits of Elissa Krauss, 

~ professional jury \.rial consul~ant specializing in applied jury 

research with a particular focus on problems of bias in jury trials, 

and Kenneth Mogill,an attorney-at-law since 1971 with practice in 

Detroit, Michigan, v1crc relied on. In summary the affidavit of 

Elissa Krauss dccils with the public image of Jamaicans in the 

United States ancl 'l.hc selection of a jury o The affiant conclud~d 

"that it was unfortunately true that inflammatory publicity idcni:i-

fying Jamaicans as bru~al drug traff icksrs can lead a person who 

has been exposed to that publicity t.o concluac withou~ hca~ing in 

a case where <l Jamaican is accused of sc,;,.ious drug related offenses 

that the defcndunt is guilty as chargcdo" Continuing, the affiant. 

says that: 

"A Jamaican defendant facing ·trial on 
serious drug-relaLed offcns~s in the 
United States f cderal court. has no 
ilssurancc much less guarantee that. 
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"his righ~ to a fair jury trial will be 
protcct:;a. ln fact" in ligh·i.. of the 
severe limi~ations placed on voir dire 
in Lh~ fedcial courts it is likely that 
inaividuals will be seated on the jury 
who ar~ biased against th0 dcfenaant 
because of his race and/or his ethnicity 
and/or the charges against him." 

Kenneth Magill states: 

11 As part of my preparation of this Affi­
davit I hava become aware of thG nature 
of ·i.:hc charges against Richard Daley. 
I am aware that. he is accused of 
extremely sorious of fcnses allegedly 
involving drugs and viol1~nco. l have 
also reviewed the Affidavit of Elissa 
Krauss and its Appendices. Base d on 
my experience practicing criminal 
dof onso in state and f edcral courts 
in th~ Un.ited States for over twenty 
ycarsr I am aware of the impact on 
public opinion of the kind of mate­
rial compiled in these App(:mc:!.ices. 
I am alGo aware of the probable con­
ditions of voir dire at any ~rial 
that would be held in the c&s~ against 
Mr. Daley in the Eastern Dis~rict of 
Pennsylvania should ho bo rcturnea to 
that Dis t rict. Based on thcso expe­
riences and this information" it is 
my belief that it is highly likely 
tha~ any jury selected to sit in judg­
ment of Mr. Daley would include indi­
viduals who are so biased against him 
that they would not be able to give 
him a fair trial." 

On the othor hand, Thomas H. Suddath,Jnr.11 an Assistant 

United States Attorney assigned to the Criminal Division of the 

United States Attorncy 1 s Office in th~ Eastern District of 

Pennsylvania, in an affidavit daLed the 12th d&y of July" 1993 11 

averred that three of Daley's co-defcndantsr all Jamaicansi 

charged with particip~ting in drug-r ·~l"'tccl murders were found 

not guilty at the conclusion of the triGl. This 11 he contendsr 

demonstrates thu.'i:. a jury can decide a case involving Jamaicans 

accused 6f violont drug trafficking offenses fairly and 

impartially. 

Suddath further averred that Federal Rule of Criminal 

Procedure 2l(a) allows a defendant to request a transfer of 

the trial to a dif fcrcnt district in ordGr LO protect him from 

unfair prejudico. Tho rule states as followsg 
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"Tho court upon motion of the defendant 
shall transfer the proccc<ling as to 
U1at defendant to another district who­
thel." or not such district. is spccif icd 
in chc defendant's motion if ~he court 
is sa~isf ied that there exists in the 
district where the prosecution is pend­
ing so great a prejudice against the 
ucf cn<lant that the dtfendant cannot 
obtain a fair and impartial trial at 
any place fixed by law for holding 
court in that district.~ 

In his affidaviL Mr. Sudath also pointed out that in the 

trial of Dalcyv~ co-d~fendan~s none of the attorneys who ropre-

scnted them ~aised any objGctions to chc jury selecLion process 

·'-hat was usad or made. any allegation tilat as Jamaicans they were 

unlikely to have a fair and impartial trial. 

The applican~ further complains ~ha~ the jury selection 

process is inadequa~c to unear~h any bias which may exist among 

pot~ntial jurors. ~L is contended tha~ the voir diro examina-

i..ion of potential jurors is conducted by the asking of nclose-

enaed" questions by the trial jucige. However, the affia.avit. 

of Mr. Sudath rcv~als that in the Eastern District of Pennsyl-

vania it is the practice for counsel fo~ the Government and the 

<5.cfendant to submit. i::o the trial judga bcl:.orc the commencemant; 

of the jury selection proposed questions for the trial judge to 

ask the potential jurors. These questions are called "Requested 

questions for Voir Dire." 

In Mu Min v. Virginia 500 U.S. (1991) ~he Supreme Court 

approved the jury selection procedure as being adequate ~o ensu~c 

" fair and impartial trial to a defendant. I cn\..~rtain no doubt 

that in deciding whether or not the applicant. is likely to obtain 

a fair and impartial trial it is open to t.his court to examine 

all the factors including th0 decision in Mu Min's case (suprcL) 

and notwithstanding that decision to dGcidc the contrary. How­
l 

over, I am of the view that t_his court must. pi:.ocecd with gr<~at 1 

caution bcf orc holCiing that a decision of a court. of superior 

jurisdiction of a friendly st.ate ought no·:.:. t.o be followed. 



• 
~· 

• 

-:ll -

Let me state that it would be foolhardy ~o think that 

there would bo no bias existing among potential jurors in the 

Eastern District of Pennsylvania, especially racial bias, but I 

am of the view that the procedures which exist within that juris-

diction are adequate to minimize such bias and to ensure that '(.he. 

applicant receives a fair and impartial trial. The finding of 

the Full Court tha·i:. the appellant has failed to satisfy t.hem that 

the appellant cannot obtain a fair and impartial trial, cannot be 

impeached. This ground, therefore, fails. 

I would dismiss the appeal and affirm the order of tho 

court below. 
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