L5 ] ' JAMAICA

IN THE COURT OF APPEAL

' SUPREME COURT CIVIL APPEAL NOS. 79 & 80/93

COR: THE HON MR JUSTICE CAREY
: THE HON MR JUSTICE FORTE
THE HON MR JUSTICE WOLFE

TR
>y

BETWEEN RICHARD DALEY APPELLANT

AND THE SUPERINTENDENT OF
PRISONS - GENERAL
PENITENTIARY 1ST RESPONDENT

AND THE DIRECTOR OF PUBLIC
PROSECUTIONS 2ND RESPONDENT

Lord Gifford QC, Patrick Bailey and
Maurice Manning for appellant

Lloyd Hibbert, Senior Deputy Director of
Public Prosecutions for 2nd respondent and
requesting Government

Lackston Robinson for Superintendent of Prisons

16th, 17th January &
6th February 1995

CAREY J A

The United States government has requested the return of
a fugitive, this appellant, to face trial on a numbcr of serious
criminal charges inéluding murder, kidnapping, and several drug
relatea offences. &after his arrsst in this councry, and a
hearing be{pre one of the Resident Magistrates in St Andrew, it
was ordered';hat ho be committed to custody to await his
extradition. The appcllant duly applied for an order for habeas
corpus, which hearing took place between 8th and litn November 13993,
and was dismissed. At ihai hearing the apbellant applied to
adducc additional evidence from one Dionne Lewis but thatu
application was also dismiss=d. Both those orders datcd the
12th November 1993, of the Full Court of tine Supreme Court
(Theobalds, Bingham and Langrin JJ) are now thc subject of

appeals to this Court.

1 consider first the motion before the Full Court, that

is, to adduce additional evidence of Dionnc Lewis by way of an

affidavit. Dionne Lewis gave evidence before a judge and jury
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at a trial in the Eastern District of Pennsylvania, United States
of america against eleven co-defendants of the appelliant for
murder, kidmapping and conspiracy to distribute cocaine. She
made allegations in her depositions which plainly implicated him
in the commissicn ot these crimes. In the affidavit which it was
then being sought to adduce in cvidence before the Full Court,
she recanted her carlier allegations against the appellant and
deposed that she had lied in her deposition. In that affidavit
she also sworc as follows at p. 79:

®... Throughout the preparation of the

said affidevit the policc representativaes

dictaced the matters they wantec incluaed

in the affidavait and whatever they

dictated to mc I wcnt along with in an

efforc to have my life senvcnce raduced

and so as to got out of my predicament.”

Since she gave evidence against the co-defendants of the
appellant, it must be accepted that she was a self confesscd
parjurer at their trial. Thore is cone othcr comment which it is
pertinent to note and it is this. This additional evadence has
only emerged after the Resident Magistrate had committad tne
appallant to custody to await extradition.

The challenge bcing mounted in thas court to the refusal
of the Full Court to allow the adduction of that evidence was
on the footing that the evidence was relevant to the issu=2 of
"good faith in the interest of justicec.” That was not the basis
of the application in thu court below.

Section 11 (3)(c) of the Extradition Act provides as
follows:

“(3) On any such application the
Supreme Court may, without prejudice
to any other power of the Court, order
the person committed to be dischargaa -
from custody 1f 1t appears to the
Court that—

(c) Dbecause the accusation
against him is not made in
good faith in the intcrest
of justice. ..."

It is right to say that Lord Gifford QC dia not seck

to controvert the submissions of Mr Hibbert that the arguments

on bshalf of the appellant in the court below, were directed to
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show chat in light of the incoasistenrt afficavic evidcnce of ihe
witness, the evidence given pefore the Resident Magastrat:> would
not raisc a strong or propabl> prcsumption of his guilt. .n my
judgment, the Full Court properly rofus:da to allow the
inconsistent evidence coniaincd in che affidavit, Lo bw admiticad,

rightly founding its<lf on Schtraks v Government of israel

{1902} 3 All BR 529. .n that casc Lord R:zid at p. 533 saia ihis:

The accused soughi tc adducs furthues
evidence peforz your Lordships in crderx
to saow that on the winols material now
available it woula b2 impropcr to
commit him., in my judgmani, wi arc noc
eatitled to look at such cvidenc: and
we have not donz2 sou. 0Owing to the
‘restriccasd character of nabeas corpus
proceadings a courtv is 1ot concerned
wich anythirng that comes to light afcer
commictal. 7T.i1s could casily lcad to
injustice 1f th2e accused had no owner
remedys there may well one cases whoere
new evidencs throws guite a differant
light on tne matcrial orgainally pafore
the magistrate: but that 1s a maitoer
whach tho Secretary of state is
encicled to comsiucer, wien dociding
wir=thcr to grant extradsition,”

The effect of thai aictum is that adaitionel avidcuce will not be
allowed to rais« a conflict and show that a casc nas nct beon
maae out.
The question peforc this court then, is whéther the same

falsc witness 1s capable cf providing any evidcntial material
to show chiat the accusation ageinsc the appullapc 1s not made in
gooa faith in the interest of justice. it SComS to m& TO GO
wlthout sayilang that s.iace tne EXTrddiiion Aci provadas spocific
rasctriction lamiting ihe court's powsr ©o ordcr extradition viz
scctaons 7 and 1l (3) that it would be necessary co allow
evidence relevant to tpose resitrictions o be aamitted,; and
indeed secteon 11 (4) sxprcessly provades for such a situation.
Saection 11 (4) staices:

"11 (4) On any sucn application theo

Supremc Court may rocaive adaitional

evidence rslevant to the cxarcisc

of 1its jurisdictiion uader scction 7

or under subsection (3) of this
sectionr.™



oo

-4 -
That being so, this court is entitled to look at the contents of
the affidavit of Dionne Lewis (which i1s the "additional evidence)
albeit tendered for another purpose below in crder to answer the
queastion raisad in this appecal. As 1 poanted out zarlier ain this
judgment, the witness is a self confessed perjurcr, but that,
as it appears to me, is a reflection on the witness' characcer
and not on the bona fides of the rcquesting state. Prior to nér
latest affidavit evidence, tnere would be no ground for suggesting
that the cevidence she provided no corroborate the charges was
other than credibleé or that the requesting state was acting other
than i1n good faitn. What Lord Gifford ¢C is relying on however
to prove bad faith ip the United States Government is her
statement that sne had gone along with whatcver was dictatca to
her by police representatives. it is thz allegation that tne
police authorities were guilty of some @pprobrious conduct, wnich
is being made the basis of the application.

Therz was no suggestion however in the additional

s,

evidence of oppraessive conduct, or any offer of advantags or
promise of any favour on the part of police autnoritics. The
clear basis of bad faith must be that the United States police
authorities fabricatod a case against the appellant and somechow
persuaded her to "go along with 1t." bince we are well aware
that other witnesses have given dzpositions implicating the
appellant, I am not in tho least doubt that the material is
altogether incapable of proving bad faith on the part of the
United States Govermment., I am foriified in this view as well
by her own admission that she lied to implicace the appellant.
Such a confession, 1 would think, is strong 2vidence of bad
faith on her part but hardly supplies by itself, proof of lack
of good faith on the part of thc United States Government. Tne
court must reguire at least credible evidence which tends to
support whatever staturory rcstriction is rclied on. In the
prescent case, it could scarcely be considered satisfactory merely
to produce the bland statement of one solitary witness in a case
depending on othar witncsscs, who said "she went along with

matters dictated by police authorities.”
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Tne point, i fear, is really hopeless and therefore fails.
That disposes of the second appeal (C.A.80/93). It is
accordingly dismissed with costs to the respondents to be taxed
1f not agreed.

With respect to the first appeal, the only point raisea
was that the Full Court erred in holding that the evidence
tendered proved that if extradited, the appellant might be denied
a fair trial. This has conveniently been referred to during the
arguments as the “fair trial issue."

The Full Court was provided with three affidavits
bearing on this issue, of wnich two were filed on behalf of the
appellant and the third by the United States Government. In the
affidavit of the appellant himself in support of his application
for habeas corpus, he expressed his doubts as to obtaining a
fair trial in these words at p. 7:

4, That I fear that I will not
receive a fair trial in the United
States court owing to the prejudice
which is present against Black
people in general and Jamaicans in
particular, and I wish to present
new evidence to show the extent of
such prejudice in Philadelphia,
and the inadequacy of the legal
safeguards against such prejudice."”
He was relying on a restriction against extradition contained
in section 7 (1)(c) of the Extradition Act:
"7.—(1) 4 person shall not be
extradited under this Act to an
approved State or committed to or
kept in custody for the purposes of
such extradition, if it appears to
the Minister, to the court of

committal or to the Supreme Ccurt on
an application for habeas corpus—

(c) that he might, 1f extradited,
bea denied a fair trial or
punished, detainad or
restrictea in his personal
liberty by recason of his
race, religion, nationality
or political opinions;"...

Before giving my own views on the effect of the three affidavats,
it 1s necessary to remind of the test to be satisfied by the appellant
on whom the burden lies. Both Bingham and Langrin JJ who wrote

judgments, referred to Fernandez v _Government of Singapore & Ors
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i1971) 2 All ER 691 where Lord Diplock expressed his opinion on

sectijon 4 (1)(c) of the Fugitive Offenders Act 1967, where the words -
"he might, if extradited, be denied a fair trial ... are used. Those
words also appear in our section.7 (1)(c). _Bingham-J in rsliance on the
law as formulatad by Lord Diplock stated the burden cast upon the
appellant in these terms at p. 125: -

" in so far as the applicant 1s contending

that he will not recieve a fair trial he needs

to show tnerefore, on the material provided

that there are substantial grounds for thanking

that there is the likelihood that if he is
excradited he will not get a fair traial."

Having analysed the evidence of fact and opinion contained in the three
affidavits, he cam2 to the conclusion that the affidavit put forward

by the requesting state should be accorded more weight because the
dzponent had actual familiarity as an attorney who practises in the
State of Pennsylvania. Langrin J, like Bingham J, was impressed with the
affidavit of Mr suddath, an Assistant Unitcd States Atcorney whe had
prosecuted in the trial against the co-defcndants of the appellant. He
accepted as well that given the reality of bias in prospective jurors,
the United States justice system has adequate measures in place to
effect a fair trial viz, change of venue, postponement of the traial to
allow adverse publicity to fade in the minds of potential jurors, and
of course, judicial questioning of prospective jurors.

Lord Gifford QC conternded that the burden cast represcnted a low
threshold of proof and in the light of the two affidavits on his side
which on the issue of bias, did not significantly differ from that of
the affidavit on the other, the burden had bzen satisfied. He put
it this way in his skeleton arguments - the evidence was contained
in affidavits from Miss Elissa Krauss, a social scientist and a jury
trial consultant and Mr Kennath Mogill an attorney at law. Their
evidence, he said, established threc propositions viz:

(1) thorc oxists in the State of Pcnnsylvania
an cxtraordinarily negative image of
Jamaicans such that a substantial number
of potential jurors would be affected
by bias against a Jamaican whom they were
empanclled to try;

(ii) there is in the Federal Criminal Courts

of the United States a limited amount
of questioning of jurors im ordcr to
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avoid bias. Such questioning is
carried out by the judge and takes
the form of leading questions (closed
endcd questions in American 'iegalisée);
(i11i) leading questions are wholly inadequate
as a means of rcvealing prejudice in a
potential juror.
All this leads to the conclusion he argu<d, that any jury selected
to sit in judgment of the appellant would ianclude individuals
who are so biased against him that they would not be able to give
him a fair traizl.
The whole idea of the United States jury selection process
appears, to us, who are more¢ familiar with the English system
we 1nherited, a little strange. It scems a great to do. But
it is intended to operate in a wholly different social environment.
What is important is that citizens of that country are guaranteed
due process, a fair trial. The jury selection process is dcsigned
to achieve that fair trial so far as 1s possible. The data
provided by Elissa Krauss from media research suggcsts that a
negative image of Jamaicans exists in the area from which
potential jurors are likely to be selected. Bias is a spectre
that is likely to arise. Insofar as the process to disclose the
existence of bias in a juror is concerned, both Elissa Krauss and
Kenneth Mogill an attorney with no experience in the State in
which this trial will take place, but who provided the second
affidavit for the appellant, are more than a little skeptical.
Miss Krauss' skepticism is put in tnis way - (p.00):
"o. A Jamaican defendant facing traal
on serious drug-relatcd offences
in United Staces federal court has
no assurance much less guarantec
that his right to a fair jury trial
will be protected. In fact, in
light of the scvere limitations
placed on voir dire in the federal
courts it is likely that individuals
will be seated on the jury who are
biased against the defendant because
of his race and/or nis ethnicity
and/or the charges against him.”
Mr Mogill deposed thus - (p. 76 para. 20):

ees it is my belicf that it is highly
likely that any jury selectad to sit

in judgment of Mr. Daley would include
individuals who are so biased against
him that they would not be able to give
him a fair trial."



and again paragraph 21:

*. .. In the absence of rules and

practices designed to cnsure that the

administration of our criminal laws 1s

truly fair, it will not be in cases

like the case against Mr. Daley. There

is a well polished veneer of fairness

but not its substance; the two should

never be confusad.”
For his part, Mr Suddath who provided an atfidavit in support of
the requesting state, ex facie, scems better qualified to cxpress
an opinion for the gcod recason that he practices in the very court
in which the co-defendants were tried and indeed prosecuted. He
was involved in the jury selection prccess for that trial. He
deposed to the fact that there werz in fact acquittals of somzs of
these co-defendants.

Thus the question to be answered 18, did the Full Court
err when it concluded that thc evidencc did not show that tne
appellant might not get a fair trial or to be morce precise, there
was no e¢vidence to show that therc was a rcasonable chance or
substantial grounds for thinking or a scrious possibility that
1f the appellant were extradited he would not receive a fair traial.
On any fair assessment of thc contending affidavits, I am inclined
to think that the affidavit of the deponent who speaks from first
hand experience is to be preferrcd to those of persons without
such an intimate connection. Jury selection is a legal process.
It is the courts that is, the Courts of Appeal in that country who
determine the legitimate purpose of the process and define the
objectivss and scope of that proccss. Sociologists and legal
reformers may inveigh against the limitacions of the process and
their opinions ar2 undoubtedly entitled to respect. But this
court, jealous as it must pbe, of the rights of its own citizens,
must itself examine the process of the requesting country and
ensure that 1t satisfies standards of a fair trial in thas
country. A fair trial necessarily involves securing that an
iampartial jury is empanellcd. I <ntirely agrec with Langrin J
that once it is shown that it would not be impossible to empanel

an impartial jury, the application must fail. The affidavit of



-9
Mr Suddath demonstrated that even with a negative image of
Jamaicans, it was possible to empanel an impartial jury.
In the result, I cannot agree that the appellant

satisfied the test articulated in Fernandez v Government of

Sipgapore (supra). In my judgment, the Full Court came to a correct
determination on the matter and I would accordingly dismiss the

appeal with costs and affirm their order.
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FORTE, J.A.:

I have had the opportunity of reading in draft the judgments
of Carey, P. (Ag.) and Wolfe, J.A. and agree with the reasons and
conclusions therein. Both judgments have so comprehensively aealt
with the issues that called for resolution, that there i1s no
purpose in setting out my own reasons coinciding as they do with
those expressed in the judgments of my brothers. Perhaps for
emphasis 1 should add, however, that the affidavit of Dionne Lewis
sought to be used in evidence to support the allegation of "ad
faith" now being made on appeal, does not on the face of it show
any "baa fzith" in the Requesting State, and accordingly, is
worthless for that purpose. In so far as the likelihood of the
appellant getting a fair trial in the Requesting State. is concerned,
the system set out by Mr. Thomas A. Suddath, Jnr. and which the Full
Court with good reason preferred to the allegations of likely bias
and insufficient safeguards contained in the affidavits of Elissa
Kruass and Kenneth Mogill in support of the respondent, in my view
shows that the Requesting State is cognizant of the prejudices and
bias that can from time to time exist, and have created safeguards
approved by its own Courts of Appeal for the purpase of securing a fair
trial for accused persons.

i am in agreement with my brothers and with the Full Court,
that the appellant has failed to show that the system in the
Requesting State is such that would be likely to deprive him of
a fair trial if he is extradited.

i would dismiss the appeal.
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WOLFE, J.A.:

On the 12ih day of March, 1993, Her Honour Miss Marcia Hugh
Resident Magistrate for the parish of Si. Andrew ordered that the
appellant be commitied to custody to await extradition by the
Honourable Minister of National Securiicy and Justice, to the
United States of America, for the offences of murder, kidnapping,
conspiracy to distribute cocaine, distribution of cccaine and
possession of cocainz committed wiinin the jurisdiction of the
Eastern District of Pennsylvania.

By Motion dated March 24, 1993, ihe appellant sought by
way of Writ of Habeas Corpus Ad SubjicienGcum to guash the order
of the learned Resident Magistrate. <The Full Court of che Supx~ne
Court (Theobalds, Bingham, Langrin, JJ) dismissed the Motion.
That order of the Full Court has given rise to these appeals.

Appeal Ho. 79/93 seeks an order that the judgment of the
Full Court be set aside and that a Writ of habeas Corpus Ad
Subjiciendum bc issued. Appeal hNo. 80/93 seeks an order that
the aismissal of an application by ithe appellant to adduce the
further evidence of Dionne Lewis be set a;ide and "that the
matter be remiitted Lo the Full Court foi them tou receive the
saia evidence."

Before us two grounds of appeal were arquea, Vig:

i. that the Full Court erred in law in
refusing to admit the fucther evi-
wance of Dionne Lewis, wad

ii. <that the Full Court errnd in holding
tha rhe appellant coulu obisin a
fair trial within the jJuiisdiction
of tie Eastern District of
Pennsylvania,

Re Further evidénce of Dionne Lewis

Dionne Lewis, & girlfriend of tlic appellant, swore ~n
affidavit in which sie implicated the appellant, herself and
cthers. She was actually convicted of murder and sentencecd
o life imprisonment. By way of plea-bargaining, her sentence

was reduced from life imprisonment to a santence of 6 - 15 years.

es,
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Subsequent to boing released from prison, shce has averred in an
affidavit made on CSeptember 21, 1993, thai her affidavit implica-
ting the appellan: wcs done with a view o reducing her sentence
irom life imprisonment Lo a more tolerable one. The appellanti
sought to have the Full Court admit into ~vidence this affidcavit.
This attempt was rajrcted by the court.

Lord Gifford, ¢.C. urgeu this court to find that the Full

Court, in applying ihe dicta of Lord Rcid in Schtraks and Govern-

ment of Israel and others (1964} A.C. 556, when refusing to admic

ihc affidavit covidence, fell into erroxr. For purpose of deciding

whether or not Lord Giffordfs contention s sound, I set oul thc

Gdicta:

“ihe accused sought to adducc further evi-
dence before your Loxdships in order io
show that on the whole matcrial now avail-
abl> i would be improper to commit him.
In nmy judgment we arc not cntitled to
look at such evidence and wc have not
done so. Owing to the restiicted charac-
ter of habecas corpus proceadaings a couri
is not concernea with anything that comes
+0 light afte:x committal. This coula
casily lcad to injustice if the accused
had no other remedy: thcerc wmay well be
cascs whcre new evidence chrows guite a
differcnt light on the matcrial origi-
nally bcfore the magistrate. But that
is a maitcr which the Sccreiaiy of State
is entitled to consider wheon deciding
whether to grant extradition.”

{Emphasics supplied]

Relying upon thilis dicta, the Full Court concluded that the cvidenco

sought to be adduccd was a matter for Ministicrial consideration
in deciding whetihexr or not to order extredation. Counsel for thc
zppellant labelled this approach as misconceived in that the
nvidence was bcing aaduced to suppori a statutory ground which is
open to the Suprem~ Court only to determine, namcly, that tho
accusations againci the appellant were not made in good faiih.
Scetion 11 of the Extradition Act states:

“11.~~(1) Wherec a pcrson is committea to

custody unccr section 10(5), thc court

of commi’tal shall inforxm hiw in ordinary

langu~¢z of his right to make an applica-
tion foxr habeas corpus aad shall forthwith

give noiice of the committal to the mMinis-
ter.

-
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(3) On any such application the
Suprcmc Court may, without prejudice to
any othcr power of the Court, ordcr the
porson committed to be discharged from
custouy if it appears to the court that--

o oo

(c) beceause the accusation against him
is not madc in good faiih in thc
incerest of justice,
it would, having regard to all chc circum-
stances, be unjust or oppressive to extra-
dite him.
(4) On any such application the
Supremc Court may recelve adaiiional evi-
dence relevant to the exe:zcige of iis
jurisdici.ion under scction 7 or undacr
subsection (3) of this section.”
It is clzar that section 11(4) docs permit the Suprcme
Court to admit and consider further evidencc where it is being
alleged that the accusation is not being “made in good faith and
in the interest of justice it would, having rcgard to all the
circumstances, bce unjust or oppressive to oracr extradition.”
Mr., Hibberi for the second respondcnt pointeca out that the
Full Court rclied on Schtrak's casc becausc at the hearing the
appellant did not aavance section 11(3)(c) as the basis for
sccking to have thn cvidence of Dionne Lowis adauced. This
observation by b#r. Hibbert elicited no denurrcr from Lord Giiford,
in such circumstanc2s, the contention tha. the Full Couri applica-
tion of the dicia of Lord Reiu in Schtrak’s case (supra) was
nisconceived is whelly untenable., Scciion 11(4) of the Extradi-
“ion Act stipulaias the circumstances undci which cthis typo of
cvidence may be admitted. None of tne circumstances precicated
in sections 7 and 11(3) was advanced in the court below.
In any c<veat, I am of the vicew that cven if the evidence
was properly admissible, it could noi be uscd to establish bad
iaith on the part of thc requesting scat«. For whaitcver recason

Dionne Lewis reccanted, this cannot be attribuicd as bad faith on

the part of the requcsting siate. At .k hearing of the applico-

iion before the Residont Magistrate, Diornc Lewis had not retracitco
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lier earlier stcatcment. The rotraction was made on September 21,
1993, Thc order for committal was madc on March 12, 1993. 1In
any event, Dionne Lowis'® evidencce is no. ithe only evidcnce on
which the requcsting statc relies to es_ablish its case against
the appellant.
This ground, in my view, cannot succeed.

Fair Trial

Section 7(1) cnacts as follows:

“7.--(1) A person shall ncc be extradited
under this Act to an approvad State oc
committcd to or kept in custody for the
purposcs of such cxtradition, if ic
appears to the Minister, tc thc court of
commitital or to the Supreme Court on an
application for habeas corpus--~

(c) that he might, if oxiradited,

be denied a fair trial or

punished, detain2d or restric-

ted in his personal liberty by

rcason of his racc, religion,

nationality or peclitical opi-

nions;"

In the attompt to establish that thce appellant may be
acnied a fair trial if extradited, the aifidavits of Elissa Krauss,
¢ professional jury trial consultant spccializing in applicd jury
research with a particular focus on problcoms of bias in jury trials,
and Kenneth Mogill,an attorney-at-law sincc 1971 with practice in
Dctroit, Michigan, wcre rclicd on. iIn summary the affidavit of
Elissa Krauss dcals with the public imagc of Jamaicans in the
United States and Lhc sclection of a jury. The affiant concludzd
"that it was unfortunatcly truc that inflammatory publicity identi-
fying Jamaicans as brutal drug traffickcrs can lecad a person who
has been exposcd to that publicity to concluac withouuv heaiing in
& case wherc a Jamaican is accused of sciious drug related coffenscs
that the defendant is guilty as charged.® Continuing, the affianti
says that:
"A Jamaican defendant facing trial on
scrious drug-related offcnsns in the

United States federal couri has no
assurancc much less guarantcec that
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"his righi to a fair jury trial will be
protectza. 1n fact, in lighi of thc
severc limitations placed on voir dire
in the fedcral courts it is likely that
indaivicduals will be seated on thc jury
who arc biased against the defendant
becausc of his race and/or his ethnicity
and/or the charges against him."

Kenneth Mogill states:

"As part of my preparation of this affi-
davit I have become aware of thec naturc
of utlic charges against Richard Daley.
I am aware that he is accus~d of
extromely scrious offenses allcgedly
involving drugs and violenca. 1 have
also reviewea the Affidavit of Elissa
Krauss and its Appendices. Basad on
ny cxpcrience practicing criminal
defense in statc and federal courts
in the United States for over twenty
years, i am aware of the impact on
public opinion of the kind of matec-
rial compiled in thesc Appondices.

i am also awarc of the probablc con-
ditions of voir dire at any irial
that would be held in the ceasec against

Mr, Daley in thc Eastern Districi of
Pennsylvania should he be returneu to
that Disirict. Based on thcse cxpe-
riences and this information, it is
my belicf that it is highly likecly
that any jury selected to sit in judg-
ment of Mr. Daley would includc indi-
viduals who are so biascd against him
that thcy would not be able tc give
him a fair trial.”

Oon the other hand, Thomas H. Suddath, Jnr., an Assistant
United States Aitorncy assigned to the Criminal Division of the
United States Attorncy's Office in the Eastcrn District of
Pennsylvania, in an affidavit dated thc 12th day of July, 1993,
averred thai threc of Dalecy's co-defendants, all Jamaicans,
charged with participeting in drug-r2lated murders werce found
not guilty at thc conclusion of the trial. This, he contends,
demonstratcs that a jury can decidc a casc involving Jamaicans
accused of violent drug trafficking offenscs fairly and
impartially.

Suddath furthcr averred that Fcderal Rule of Criminal
Procedure 21(a) allows a defcndant to request a transfer of
the trial to a diffcrcnt district in order to protcct him from

unfair precjudicn. The rule states as feollows:
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"The court upon motion of thc defendant
shall transfer thc procceding as to
that defcendant to another district whe-
ther or not such district is specifica
in thc defendant's motion if the court
1s satisfied that there exists in the
district where thc prosccution is pend-
ing so great a prejudice against the
defendant that the defendani cannot
obtain a fair and impartial trial at
any place fixed by law for holding
court in that district.”

In his affidavit Mr. Sudath also pointed out that in the
trial of Dalcy's co-defendanis none of the attorneys who repre-
scnted them raised any objecticns to che jury selection process
that was used or madc any allegation thal as Jamaicans thcy werce
unlikely to have a fair and impartial trial.

The applicant further complains that the jury selection
process is inadequacc to unearih any bias which may exist among
potential jurors. Li is contcnded thaw the vair dire examina-
tion of potential jurors is conducted by thc asking of "close-
ended" questions by the trial juage. Howaver, the affiadavit
of Mr. Sudath reveals that in the Eastern District of Pennsyl-
vania it is the practice for counsel foir the Government and the
acfendant to submit to the trial judge bciorc the commencement
of the jury selection proposed qucstions for the trial Jjudge to
ask the potential jurors. These questions are called "Requestad

questions for Voir Dirc.”

In Mu Min v, Virginia 500 U.S. (1991) the Supremc Court

approved the jury sclection procedurc as bcing adeguate to ensuie
& fair and impartial trial to a defendant. I eniertain no doubt
that in deciding whother or not the applicant is likcly to obtain
a fair and impartial trial it is open to ithis court to examinec

2ll the factors including the decision in Fu Min’s case (supra)

and notwithstanding that decision to dacide the contraxry. How-
ever, I am of thc view that this court musti proceed with groat :

caution becfore holding that a decisioin of 2 court of superior

jurisdiction of a fricndly state ought not to be followed.
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Let me state that it would be foolhardy to think that
there would be no bias existing among poicntial jurors in the
Eastern District of Pennsylvania, especially racial bias, but I
am of the view that the procedures which exist within that juris-
diction are adequate to minimize such bias and to ensure that ithc
applicant rcceives a fair and impartial trial. The finding of
the Full Court thait the appellant has failed to satisfy them that
the appellant cannot obtain a fair and impartial trial, cannot bec
impeached. This ground, therefore, fails.

1 would cdismiss the appeal and affirm thc order of the

court below,
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