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IN THE COURT OF APPEAL

RESIDENT MLGISTRARTE'S CIVIL APPEAL NO: 8/90

BEFORE: The Hon. Mr. Justice Rowe, President
o The Hon. Mr. Justice Forte, J.a.
The Hon. Miss Justice Morgan, J.h.

BETHWEEN o DATE KEY PROCESCING DEFENDANT /LPPELLANT
JHMATCEL LIMITED ' ' o

AND OFFiCE & SECRETARIALL . PLAINTfFF/RESPONDENT
o S BOLDINGS LIMITED

Mrs. ingella Hudscn-Phillips & Gresford Jones
instructed by Miss Sonia Jones for hppellant

Gordon Robinson instructed by Jeffrey Mordecai
cf Nunes Scholfield DeLeon & Co for Respondent

7th March & S5th April, 1990

FORTE, J.A.

This is an appeal from an Ordexr for recovery cf
possession made by His Honvur Mr. 5.8. Huntley sitting in the
Resicent Magistrate's Court for the parish of Kingston {Civil
Divisiounj. | “

The appé1lan£ is-thc tenant of the respcndents,
under a lease ma&& between the'dgpellant'and predecesscrs  in
title of the respondent ¢n the léﬁ March, 1979 for a pericd of
five years, at a mcnthly rental of $2,250.00. The lease
related te the subject matter of this order i.e. the 4th floor
of premises known as No. 4 Duke Street in the parish of
Kingsten. The appellant apparently enjoyed undisturbed tenancy,

until the 10th April, 1989, when it received a letter cf even
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date from the respondent purporting to increase the rental to
apprcximately $21,000.00 per month. ©On its refusal tc pay, &
notice dated 28th Lprzl, 19%&9 was served on the appellant,
requiring the appellant o guit and deliver up the premises_on

- befure the 3lst May, 1989 it is the appellant s refucal to |
act in accurdance with the notice, wnlch cauged the reqpundent :
to bring this ac-$un for recovery c¢f possession as a result of
which the learned ResidentLMégistraie made the crder which is the
subject of this appeal. | |

The evidence revealed that the premises Ho. 4 Duke
Street, beécame the subject of a Certificate of.Exemption from che
provisions of the Kent Restricticn Acﬁn- such certificate having
been granted c<n the 12th March, 1985

This certificate wa 5 however granted to the respondent s
predecesscr in title pursuunt to an application made on the 20th
July, 1l%%3; and at a time’ when Rc. & Duke atgeet was. reglstered
under ¢ne title at Volume 43% Felio 9a7 of the Reglstmr Buok of
Titles. OSubsequently, i.e. in/1%88p separatu tlulea were obiained
for each floor of the building yuzsuant to Lhe keglstlatlon
(Strata Titles) 4ct, and the eth Floor, the subjech of this Appeal,
was thereafter pa;cha%eu uy thc ;espondenus who then became the
registered proprietlr.

The Grounds of appeal and arguments in support thereof
raised the questibn of fhe validity and the effect of the-
Certificate of Exemption on twc grounds -

1. The Certificate having been applied
farF outside the prescribed pericd
required by section 30 of the Rent
westriction (Amendment) AcCt 1933

(Act 2/83), was null and void; and
in the alternative
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2. 7whe Certificate having been issued
in respect of the whole building
and at a time pricr tc the divisiocon
intc Strata Titles, it cannot now
apply tc the portion of the building
containing 600G sguare feet
comprised in Certificate of Title
Volume 1210 Folios570¢ and 571 in
respect of which there is no evidence
that it is of such a valuation to
warrant its being let at $6.00 per
square foos.

1. 1Is Certificate of Exemption valid

Originally,'all pﬁbiic and commercial buildings were
subjectlto the prouvisicns of the kent Kestriction het. Then by
amendment in 1958, commercial buildings which were subject to
rental agreements entered into after the lst January, 1859 were
exemnpted (See Rent Restrictionutémendment) Ac£ 1958). in 197¢,
the section was again amended tb exempt only-those commercial
buildings which were let for the first time on or after the
lst January, 1975. {See Secfion 3 of Act 29/761— kent Restriction
{ smendment) Act 19?6].

However, in 1278, by saétioﬁ 2 of hct 2/78, the Rent
Kestriction (Amendment) Act 1978, section 3 of the principal
Act was again amended as follows:

“Section 3 of the principal Act is
hereby amended by deleting para
(e) of the proviso to subsection
(1) and substituting therefor the
followings

(e} a pubiic or commercial
building which - '

{i) exceeds 1,000 square
feet in area and is
designed to be used
primarily as a ware-
house; or

(ii) is rented at a rate of
not less than $2.50
per sguare foot per
annum or, if noi rented,
is, in the opinion of a
valuation Officer of the
Board, so located and
designed as to be likely
to attract a rent of not
less than that rate.”




-

Up until the coming into effect of the Rent Restriction
{amendment) et 1983 (Act 2/483,) commercial premises were only
exempted if they fell w;thin thouse two categories. Of
significance is the fac£ that in relation to the second category.
the critera related to the already fixed renﬁal, or a likelihood
of a capacity for such feﬁtal in the opinion of a Valuation
Cfficer.

In 1983, thé priﬁeiﬁai”HCt was'aéaih'ameﬁded by the
Rent Restriction (Améndment} Act 1983 ~ Act 2/83lwhich deleted
the ébove.provisions ahd substituted theréfor new provisions
which forms pert of “he pféviso to.section 3. For clarity the
relevant portions of.seciioﬁ 3 are set ocut hereunder with’
particular reference to the amended section 3 (1) (e).

Secticon 3 (1)

"This Act shall apply, subject to

the provisions of section & to

all land which is building land

at the commencement of this Act

or becomes building land there-
after, and to all dwelling-houses

and public or commercial buildings
whether in existence or let at the
commencement of this Act or

erected or let thersafter and .
whether let furnished or unfurnished:

Provided that this Act shall'not apply to:
(a) - (é) ‘ID'...-.CB_...ﬂ.'GCI-'IBI..'

(¢} a public or commercial building
which, pursuant to an applica-
tion by a landlord for a
certificate of exemption, an
nissessment Officer certifies -~

(i) exceeds one thousand
' square feet in area and
is, for the time being,
designed to be used
primarily as a warehouse;
or
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(ii) is of such a valuation
at the prescribed date
as to warrant being let
at such standard rent
(exclusive of any amount
payable for service) as
the Minister may, by
crder, prescribe; or

{iii) is constructed after 3lst
sugust, 1980, or having
been in construction before
that date, is completed
thereaiter;

(iv) is constructed pricr to
‘the 3lst August, 1980 and
purchased, in a transaction
at arm's length, by ancther
person after that date but
not later than the 31st
October, 19:2."

Th;s amendment for the firs£ rime introduced the
ccncept of an Assessment Officer, whose cextificatioﬁ became
necessary for the enjoyment of exemptiocn ffom the provisions of
the Act. [Also, new categories were inltroduced, relating to the
time of construction o¢f the house i.e at 3lst Bugust, 19807. of
great relevance to the inscant case, is the new réquirement for
the Assessment_officer‘scertificate, and the poﬁer given to
the Minister to dgtermine by Order the standard rental. This,
the Minister did by virtue of ihe rent Restriciion (Public and
Commercial Build:ings Exemption) Crdexr which reads as follows:

(see secticn 2 of the &sppendix to the Order)
P “any public or commercial building
which an aAssessment Officer certifies
would have been of such a valuation
at the 3lst day of August, 1980, as
to warrant being let at that date at
a rent of ~ '

(2) $6.00 or more per square foot,
where such building is in the
Urban and Suburban Districts
of the Corporate hrea (as
defined in the Second Schedule
to the Kingston and St. Andrew
Corporation het): oX :
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" (b} $4.U0 or more per sguare
> foot, where such building
is in any area outside the
Uzban and Suburban Districts
of the Corporate Area as sO
defined:

as exempt frowm the provisions of the
Act.”

In those circumstaﬁéés,‘it followed that at the
commencement of the Amending hct (i.e. ARct 2/83), no commercial
building could be exempted until the Assessment Officer had
made the required determination i.e. in relation.to the
descriptions .of the buildings covered in section 3 {1} (e) (i) -
(iv), the second of which is relevant to this appeal. Aas this
obviously would require time fdr determination, the conseguence
would be thét buildings which would qualify for exemption could
not be immediately ascertaiﬁe& and in tne result would be
deprived until tﬁe Certificate Wés issuéd, of a right of exemp-
tion, to which they'were in fact entitled under the Act. However,
the Rent.Restriction.(ﬁmendment} Act 1983 (Act 2/83) by
transitional pfovisions (in section 30) preScribedla time within
which such applications ought té be made, and it is those
provisions which formed the basis of the first issue joined in
this sppeal. That section states as follows:

*Section 30 (1)

The Ministe:r may, by order published
. in the Gazette, require the owners of
public vr commercial buildings to

. apply within such time as may be
specified in the order, to an hAssess-
ment Officer for a determination as
+o whether or not, having regard to
the provisions of section 3 (1) of the
principal Lct as amended by this Act,
the building is one to which the
principal ict does not apply.”

in pursuance of. section 30 {1}, the Minister by
section 2 of the Kent Restriction (Public and Commercial
Buildings) (Application for Determination of Exemption) Order

1983 made the following orders
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"Every owner of a public or Commercial
puilding shall wicthin %0 days from
the coming into operation cf the act
apply to an issessment officer for
the area in wiiich the building is
situated for & determination as to
whether or not the building is one .
to which the /Aict as amended by the
hent Restriction (amendment) &ct 1983,
applies.”

The provisions of section 30 (1) are however followed
by section 30 {2), which achieves some importance as tc the
effect of section 30 (l). it reads as follows:

“{2) If, as respects any building,
any person reguired to make
an application pursuant to
subsection {1) fails to dc s0
within prescribed tine, it
shall be presumed, until the
contrary is proved, that the
building is one to which the
principal Act as amended by
this Act anplies.”

The question therefore is whether the failure by an
owner to make an application under the provisions of section 30
(1} and the consequent Grder of the Minister i.e. within 90 days
of the coming into effect of Act 2/83, excludes such an owner from -
making such an application thereafter toc the extent that any
certificate of exemption granted in respect of an application
made outside of the prescribed period, would be null and void.

4 determination of this guestion must have as its
reference point, the fact that section 3G of Acc 2/83, was a
transiiional section which édetermined what effect ithe new
section 3 (1) (e) would have during the period between the coming
into effect of the Act, and the prescribed period which, through
the order of the Minister, it gave to owners to initiate the
process for a determination as to whether their buildings would
fall outside of the provisions of the principal Act. These

provisions being transitional were of nc relevance after-the

ninety day period had passed and conseguently disappeared from
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the principal Act after that time. It is noteworthy that
section 30 of Act 2/83 dia not'amend any section of the principal
Act and is not printed as part of the Rent Régtricticn Act as
amended by Act 2/63. Kevertheless, by thérprdﬁisions of section
3 (1) {e) a landlord may still make an application for a
certificate of exemption. At this time, there is no restriction
in the time within which he can do so. It'éppears then that a
landlord, who owned premises even in 1983, and who had faiied at
that time to apply for a certificate, may still do SO by.ﬁiftue'
of section 3 (1) (e).

if that is sc; wha£ then was the purpose of secticn 30
(1)? The fact that by virtue of section 3 (i)} (e) applications
may still be madepidemonstrates that sectioﬁ,BO {1} could not
have been intended to shut out all applications made after the

prescribed 90 days. It is to be remembered, that up until these

new provisions were enacted commercial buildings rented at a rate -

of $2.50 per sguare foot or more, or likely to be so rented in the
opinion of a valuation cfficex, were outside the provisions of the
principal Act.

As these new provisions would have brought into the
scheme of the Act buildings which were hitherto outside of it,
some method had to be applied in vrder to determine whether a
particular building was caught by the new provisions. This
method was provided for by section 3 (1) (e} which required the
assessment Officer to issue a certificate to that effect. as
this process would, as already stated require some tine to be
accomplished,ia transitcional period would have been necessary,

during which time this determination would be made. In my view

it would folluw that during the transitional period, the hAct did

not apply, that is to say, the status quo would remain during

that period with the presumption that the.act did not apply. The

owners then had as it were a "moratorium" during which time they
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would continue to enjoy exemption from the Act while they made
their applications for Assessment. fdaving applied within the 20
days, such buildings would continue to enjoy the exemption until
the assessment was made and a cextificate issued. However, after
the expiraticn of the $0 days and in the absence of an applicaticn,
the presumption changed, and the buildings were then presumed teo
come within the provisicns of the Act "until the contrary is

proved” [section 36 (2)].

In this case, it is conceded that the application
was made outside of the préscribed period. It is my view that
there was nothing irregular about'the.applicétion, which was
within the provisions of section 3 (1) (e) (1i) of the sct, and
that the conseqguent granting of the exemption was made in
accordance with the provisions of the Act. Accordingly, I find
no merit in this ground of appeal, and conclude that the |

certificate of exemption is valid.

2. is Certificate of Exemption applicable to Strata
Title |

The appellants contend that the Certificate of
Exemption having been granted prior to the building being sub-
divided into several titles it cannot now apply te a separate
entity in roespect of which there has been no specific valuationf

The  respondents maintain that the Certificate applies
+o the entire building and not to the owners oOr the_Titles, and
urge that the certificate issued for ihe whole building is
valid in respect of each part, even thougn the building was
divided into multiple legal entities and separate titles were
obtained for them subsequently. In addition, counsel for the
respondents submitted that there has been no change in the
circumstances of the building either in respect of design or
usé, and censequently the certificate already issued must be

taken to continue to apply to the building of which each floor
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The &ct permits landlords to apply for a certificate
of exemption. The evidence reveals that at the time the
certificate was granted, the appellants were in fact tenants
of the respondents’ predecessor in title, who were therefore
entitled to make the application either as owner, under section
30 of Retr 2/83 {(during the transitional period). or subsequently,
by virtue of section 3 {1) (e) (ii) either as landlcra or as
owner. The definition of ‘landlord® in section 2 (1) of the Act
clearly includes an owner: ViZz, |

..... any person who is, or would
but for the proéovisions of this
Act be entitled to the possession
of the premises.”
The Certificate {Ex. l).indiCatés that the building No. 4 Duke
Street at the time of the assessment was of such & valuation
as would bring it within the terms of secticn 3 (1) (e) (ii).
The evidence speaks to the fact that the appellancs continue to
occupy the 4th floor and are engaged in the same occupation as
at the time of thE'Héséssment.* A?art from the diﬁision of the
titlé, there is no evidence of any change in the structure of
the building or the nature of ius use.

Once a Certificate is issued in respect of a building,
it cannot be expected that in the absence of any such change, a
person pﬁrchasing that building froum an owner whe has already
obtained a certificate, would himself have again to apply for a
new Certificate. The Certificate in such circumstances, would
in my view be valid to the purchaser. Nor does it matter that
the building has subsequently become the subject of more than
one title, as the assessment relates to the .rental capability
of the whole building of which each floor though existing in
separate titles and differently owned, is in fact a part. I
would therefore conciude that the Certificate issued at the time

whern the building was registered under one title, remains good
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and applicable to each floor, though now separately
registered.

Uther grounds of appeal were filed, dealing with the
validicty of the notice to guit, served on the appellants, but
having regard to my conclusions in respect of the Certificate,
it becomes unnecessary to consider them.

i would dismiss the zppezal and crder that the appellants

pay the costs to the respondents.

ROWE, P:

I agree.

MORGM‘ J.At :

I agree.




