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JAMALCA

IN THE COURT OF APPLAL

SUPREME COURT < 1VIL APPEAL No, 14/85

BEFORE:  THE HON. MR, JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE CARBERRY, J.A.
THE HON. MR, JUSTICE CAMPBELL, J.A.

BETWEEN -~ THEODORE DAVIS - PLAINTIFF/APPELLANT - ;
AND -~ RANSFORD WHITE ~  1st DEFENDANT/RESPONDENT ?
AND ;

DONALD MURRAY - 2nd DEFENDANT/RESPONDENT |

AND f

PORTMORE BLOCKMAKING i
CO. LTD. - 3rd DEFENDANT/RESPONDENT f

Dennis Goffe for 3rd Defendant/Respondent

David Mulrhcad, Q.C. and Enos Grant for Plaintiff/Appellant

May 9, & 27, 1985 ¢

ROWE, P.: |

[
By notice of motion dated April 24, 1985, the 3rd defendant/rospendent)

sought an order that the notlce and grounds of appeal flled by the plaintiff/
appellant on April 9, 1985 be struck out on the ground that the time for

appealing had explired. We dismissed the motlon but made nc order as to costs

i
f f

and gave leave to the 3rd defendant/respendent to flle and serve a respondent's |

notlce under Rule 14 of the Rules of the Court of Appeal within 14 days Thoraof%

Walker J. assessed damages agalnst the respondents In favour of the

appeliant on June 14, 1984 In the sum of $102,272 and made an order in respoct 3

I
H

of Interest. On November 26, 1984, the attorneys for the 3rd defendan+/respond4ﬁ*

sent a cheque to the attorneys for the appellant for the sum of $108,391.61

under cover of a letter which began -



5

"We enclose our cheque for $108,391.61. The
cheque is sent in full and final setticment
of the judgment hercin, calculated as follows:"
Then follows a calculation which took into account the award of interzst, and

the letter ended with the request:

"Please send us your recelpt and a2 note of
your costs.”

No reply was ever received to that letter, nelther was the cheque returncd.
An attested copy of the final judgment, as also a copy of the
notlce and grounds of appeal; were served upon the attorneys for the 3rd
defendant/respondent on April 15, 1985 and this has led to the complaint
that the notice of appeal Is out of time and ought to be struck out,
Mr. Samuels filed an affidavit seeking to account for the delay on two bascs:
firstly, that counsel's opinton which had been sought on the question of
whether the plaintiff should appeal against the award of damages (as
being too low), only became available in January 1985, and secondly, that
the plaintiff was away from home between January and Aprilt and could not be
contacted to give Instructions.
Prima facie, the notice and grounds of appeal! filed on April 15,
1985, are perfectly in order, as complying fatthfully with the provisicns
of Rule 13 of the Court of Appeal Rules, |t is provided in this Rulte thai:
"Every notice of appeal shall be filed and a
copy thereof shall be served under paragraph
(4) of Rule 12 hereof within the following
perlods (calculated from the date on which
Judament or order of the Court below was

signed, ontered or ctherwise perfected),
that s fo say:

(a) in the case of an appeal from an
interiocutory order, fourteen days:

“{b) In any other case, six weeks."
(Emphasis supplied).

As the judgment in the instant case was a final judgment the
applicable period was six weeks. From what date should the 6 weeks be
counted?  Mr. Goffe says, from 14 days after June 14, 1984 as It was the
duty of +he appellant within that 14 day period to draw up and enter the
judgment. This duty, he says, Is Imposed by section 579 (2) of the

Judicature (Civil Procedure Code) Law which reads:
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'Subject to the provisicns of section 495 every

Judgment or order shall unless otherwise ordered

be drawn up and entered by the party having the

carriage of such judgment or order or hls

soticitor within 14 days from.the date thereof,

and 1f any judgment or order shall not have been

drawn up and entered within the time aforesaid i
the Reglstrar shall report to the Judge In ;
wrlting as to the reason why the provisions of
tThis subsection have not been complied with and
whether In his opinicn any and which of the
parties or their solicitors are responsible for |
the delay, and thereupon the Judge may direct
such parties or solicitors to attend before him
and may unless a satisfactory explanation be i
forthcoming make such order as to the payment !
of all or any part of the costs of drawing up |
and entering the judgment or order as he shall

think fit. He may also direct that as against

any party responsibie for such defay the time

for appealing from such judgment or order shall

run as from the date when the same ought fo

have been drawn up and entered in accordance

with this subsection.".

Section 579 (4) of the Judicature (Civil Procedure Code) Law ;

provides an indirect sanction against delay In that under its provisions: |

"A judgment or order hereby required to be drawn -
up and entered shall not be acted on or enforced |
uniess and until such judgment or order has been
so drawn up and entered."

The phrase used in section 579 (2) by the party having the

carriage of such judgment or order" has been interpreted to mean, the party

who succeeded

Although It was conceded by Mr. Goffe that in practice he knew
of no instance when the Registrar of the Supreme Court used the powers
conferred by section 579 (2) to report to the Judge the fallure of the
party having the carriage of the judgmenf to enter the judgment within
14 days, he nevertheless strongly submitted that the statutory duty is
upon the Registrar to make such a report and that neither the power nor

the duty Is placed upon the unsuccessful party to enter the judgment,

in the action. .

or to tell the Registrar that he, the Registrar, must do something 5

to see that the judgment is entered.
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In argument | suggested That the sensible Interpretation fo be
glven to section 579 (2) was to require the party, other than the one
who has the carriage of the judgment, to draw the Registrar's attention
to the delay and thus to motivate the Reglstrar fo action. Mr. Goffe
has since furnished a copy of the judgment of Swinfen Eady J. in Re

The Empire Guarantee and Insurance Company Ltd., [1912]) W.N. 92,

which dealt with Order LXtI Rule 14 (a) of the Rules of the Supreme
Court In England. The judgment reads in part:

“In my opinion, this order falling to be made
under Order LX|| r. 14 (a), that rule must

be observed. I+ was Intendad to prevent

the delay, as to which complaints had been
made, In drawing up ordors In the Chancery
Diviston, In my opinion it Is the duty

of the registrar, as soon as fourteen days
have lapsed, fto report the delay to the Court;
It is not hls duty to wait week after weeck and
see whether the parties assist in settling and

passing the order and then subsequently report

delay. The Order means that when a fortnight

has alapsed and the order has not besen passed

and entered, It is then the duty of the

registrar to draw the attention of the judge

to the delay at once. | make these

cbservations because | am not sure that is the

view always entertained in the registrarts

office.™

This opinion was expressed upon a rule which has a substantially different
context from that of section 579 (2) of the Judlcature (Civlii Procedurs)
Code) law of Jamalca. Before | comec to the actual terms of U.K. Order
X1l r. 14 (2) let me remind that Order LX!i dealt exclusively with
Reglstrars of the Chancery Division. Not only should they attend all
Chancery Courts and the Court of Appeal but by rule 2 (1) of Order LXi!

which was Introduced In August, 1984,

"Every order which, according to the practico
at the time when these rules came into
ongeratlon would recuire to be entered In the
office of the Chancery registrars, shall for
the future be flled under the direction of ;
the [chief] registrar.” |



Rufe 4 outlines the procedure to be followed by a party wishing to bespeak
a judgment or order by providing:

"At the time of bespeaking a judgment or order,
the party bespeaking the same shall ' leave
with the reglistrar his counsel’s brief, and
such other documents as may be required by
the registrar for the purpose of enabling
him to draw up the same.

I+ Ts as plain as plain can be, that In the scheme of things in which
Order LXI} formed a part, a Chancery Registrar was the offlicial who actuzlly
prepared the judgments and this was one of his primary duties. Consequently

one can wel | undersTand the terms of Order LXI)| Rule 14 (a) which state:

“Every judgment or order shall unless otherwise
ordered be drawn up and entered within 14 days
from the date thereof, and if any judgment or
order shall not have been drawn up and entered
within the time aforesaid the reglstrar
respensible for the drawing up of such order
shall repcrt to the judge in writing as to the
reascn why the provisions of this rule have not
been complied with and whether in his opinion
any and which of the parties or their solicitors
are responsible for the delay, and thereupon
the judge may direct such parties or soliciters
to attend before him and may unless a
satisfactory explanation be forthcoming make
such order as to the payment of all or any
part of the costs of drawing up and entering
the judgment or order as he shall think fit.

He may also direct that as against any party
responsible for such delay the time for
appeal ing from such judgment or order shall
run as from the date when the same ought to
have been drawn up and entered In accordance
with this rule. (Emphasis supplied).

(See 1948 Annual Practice p. 1429).

The Registrar responsible for the drawing up of the order, was,
sald Swifen Eady J., under a duty to report to the Judge that he had noi
been furnished with the necessary documentation so that he could get
on with his preparation of the judgment or order. This If | may say so,
with respect, Is a perfectly sensible declsion having regard to the
wording of the Rule and in the general scheme provided for the perfecting
of judgments in Chancery in England. Rule 14 (3) does not deviate from
the general scheme. But consider the provisions and context of section

579 (2) of the Judicature (Civil Procedure Code) Law of Jamaica. . It begins
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by placing the duty for drawing up and entering the judgment or order upcn
the party having the carrlage of the judgment or order and at no point
does the section place a duty upon the Reglistrar to prepare such a judgment
or order. His duty to report delay to the judge [s not founded upon the
same basis as is that under Order LXIl r. 14 (a) and Indeed Mr., Goffe
could not recall onc ITnstance when 1t was ever resorted to.

These are adversary proceedings. The successful party cen take
no coercive action to enforce his judgment untli it has been perfected
by being drawn up and entered. Why should not an unsuccessful party
who wishes to appeal draw the attention of the Registrar to the omissiun
by the successful party to draw up and enter final judgment? There is no
provision under section 579 (2) for a person wishing to draw up and enior
Jjudgment after 14 days have elapsed to seek the leave of the court.
Unless moved by the other side, why should a judge Impose conditions,
presumably at the time when he is making an order, dp one party or the
other who is ordered to draw up and enter the judgment?

Mr. Goffe posed the questlion: Can a would be appel lant who has
carriage of a judgment indefinitely extend the time for appealing by tho
simple expedient of not filing or entering his judgment until he Is good

and ready? Put in that stark form it does seem that a successful

ct
litlgant couhi%NhITrarl|y or capriciously and still have the benefit of his

right of appeal. But in my judgment an unsuccessful party can move the
Reglstrar under section 579 (2) of the Judicature (Civil Procedure Cod¢)
Law and at the hearlng ask the judge to order that the time for appealing
be put back to the date when the judgment ought fo have been drawn up and
entered. That answers a part of the question. The unsuccessful party

is under no obligation to satisfy any part of the judgment until the
judgment is perfected. That Is another partial motivating factor against
unreasonable delay. A Court of Appeal has power to extend the time for
appealing under Ruie 9 of the Court of Appeal Rules even after the Time
Imited for appeal has expired. A statutory right of appeal should always
be liberally construed, but would a Court of Appeal grant leave to extend

+ime In which to appcal when a trial judge has ordered that that time




should run from a date 14 days. after the delivery of judgment? The answer
to that | would reserve.

Under Order 42/5/5 of the Supreme Court Practice of England, In +the
Queen's Bench Division, 1t 1s explicit that If the party having the
responsibility for the carrlage of order does not draw It up within 7 d¢ays
after it is made, any other party affected by the Order may draw it up.
in the Chancery Division It is still the duty of the Registrar o draw up

the orders and under Order 42/8/2 if there is default and the Registrar is

of The opinion that the delay was caused by the conduct of any of the
parties or their solicltors he may make hls report to the judge.

There is authority for the proposition that "in the case of a

Queen'’s Bench Division judgment for damages to be assessed, the time for

appealing runs from the time when the final judgment is signed, entered

and sealed, not when the demages are assessed.” (Wills v, Harrow Ry.,

Feb,, 28, 1904)., See 1967 Supreme Court Practice: Order 59/4/1. It
appears that our Supreme Court Rules on this subject "borrowed" the
English provisions dealing with Chancery actions in part and made them
generally applicable, without putting in to them the other Chancery
provisions which have been referred to above, and they also omitted
the provisions In the English Rules dealing with Common Law actions in
the Queen'’s Bench Division which enable the unsuccassful party to apply
to enter the judgment In case of delay by the successful party.

There 1s thus a partial gap in the Rules, 1llustrated by what
has happenaed here. The plaintiff has enjoyed the benefit of having
money in hand (albelt he wants more) and at the same time has had an
unconscionably long perlod in which to decide that he wishes tc appeal
in as much as time runs from his entry of the formal judgment. On
the other hand the defendants have pald the judgment debt (which stops
Interest running) and thinking the matter settled have been somewhat
taken by surprise In getting a notice of appeal In It some 9 to
10 months after the hearing and some 5 months after payment. They

themselves had not thought of appealing and consequently had made no




complalnt about the delay In entering the Formal Judgment.

It may be opportune for the Rules Committee to reconsider the
purpose and efflcacy of sectlon 579 (2) of the Judlcature (Clvll Procedure
Code) Law. However, no ground was shown by Mr. Goffc upon which this
court, could, in the light of the clear provislons of Rule 13 of the
Court of Appeal Rules, make an order striking out the notice and grounds
of appeal herein and we accordingly dismissed the motion,

An intimation from the appellant when he recelved the cheque
from the third defendant/respondent's attcrneys that he would keep the
money but would seek for an enlarged sum on appeal! would seem to be the
more acceptable professional practice. No such Intimation was given,
and In these circumstances we made no crder as to the costs of this
motion, we also gave the third defendant/respondent leave to file a

respondent's notice out of time, should they wish to do so. i

CARBERRY, J.A.: |

| agree.

CAMPBELL, J.A.:

| agree.




