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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. D 058 OF 1985
BETWEER TREVOR DAVIS PLAINTIFF
L~ AN D JAMATCA PUBLIC SERVICE COMPANY FIRST DEFENDANT
~ s w D C.G. KICHARDS & ASSOCIATES LTD SECOND DEFENDANT

W.B. Frankson G.C., M. Frankson. B.E. Frankson and B. Marshall for the plaintiff
instructed by Gaynair & Fraser.

C.M.M. Daley and Miss C. Vassell for first named defendant instructed by Daley
Walker and LeeHing

Hearing on July 10,1989, March 19,1990, March 11,14,1991, March 2,5,16 and

November 26,1992.
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Judgment
Opening Remarks o

This claim by the plaintiff against both defendants resulted from a fire which

occurred at Retirement in Westmoreland on 12th December 1584 which 28 a2 consequence

totally destroyed the plaintiff’s dwelling house. A specizlly endorsed Writ accompanied

by 2 Statement of Claim followed shortly after the incident on 5th April 1985 and with

the filing of a defence on 18th September 1985 the pleadings were closely om Sth

December 1985 following the hezring of the Summons for Directions. The hearing of the

(

- acticn which commenced on 10th July 1585, and which in fact dragged om to what scemed :

~ at times an interminable end for reasons which are not relevant to a determinaticn

of the issues which arose cut ¢f the pleadings. That the hearing was not concluded

until 16th March when judgment was reserved is indeed regrettable. The fact that

this written judgment is just now Leinp completed is the inewvitable result cf the

protracted delay in completing the hearing of the matter. In an attempt to do justice

tc the parties the trial process needs to be as continuous as is humanly pcssible.

If not end; as in this case, where it is long and drawm cut then there is ewery

<;ilike11hood that memories of eventa related and the demeanour of witnesses may bacome

/aomewhat blurred with the passzge of time and omes cwn recollectionm be overcome by

the determinaticn of other iuntervening causes.

The Pleadings and The Issues

This matter, however, in sc far as the facts ere concerned is in the main uot

disputed.

That there was a2 fire cm the date and at the place im question is not in



issue. The cruciazl question falling for determination is how was this fire caused?

The plaintiff is contending that it was caused by the defendants. The onus of

proof lies on him to establish cn a balance of prchzlilities that which he asserts.
The Stotement of the Claim in so far as is material alleges that:-—-

(;/° 4. In about Deceumber 1984, the first defendant was
engaged upon the work of up-gradieg pole lirves
and transformers on its imstallations to increase
the power supply from 10,000 KVA to 24,000 Kva
in the Western Savanna--la-Mar - fegril aree in
the parish of Westmoreland.

5. The plaintiffs dwelling hcuse was located in
the aforesaid area; and the plaintiff wse a
cousumer of electricity im that dwelling which
was supplied through the defendants sadd lines
and transformers.

6. On the 12th day of December 1984, whiist the

\ defendants were engeged in the aforesaid work

(\/} a surpe of power was transmitted along the line

' or lines carrying power to and int: the plaintiff’s

dwelling house at Retirement afcoresaid as a
consequence wherecf the said dwelling house was set
ablaze znd was destrcyed.”
{Exphasis supplied).

In their defence put in Ly the first defendant at paragraph 9 they added this
rejoinder:--
"This defendant demies thzat there was any escape of
eletricity from its tramsmission lines or imstalle-
tions which cause damage to the plaintiff's dwelling
house as alleged.
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denics that this defendant is in any way lisble for
damage to the plaintiffis dwellin;; house.”™

Mr. Daley frankly ccnceeded in his closing submissicns that if the Court found
that there wag a2 fire on the power lines which escaped destroying the plaintiff's
house then that would be an end to‘the matter. Judgment would have to be enterxed fox
the plaintiff. A failure tc do sc would imevitably result in a2 judgment for the

defendant. Given the rule in Rylands v. Fletcher [1868] LR 3 ' HL.J3 this was a valid

concession on his part.
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The Evidence

The plaintiff ;ave evidence and called two witnesses Samuel Canpbell and Diammne
3a Ennrevor the luatter a Real Estate Dealer whose evidence goimg as to demaypes was material
only in sc far as there was a finding on the issue of liability in the plaintiff's
favour. The plaintiff for his cwn part was not at home when the fire commenced and

was unable to zssist the Court in giving any evidence as to the circumstaces which



-

resulted in the fire. His evidence related to recalling the construction of the
dwelling house; and its subsequent wiring for the recedipt of electrical current.
The house havipg been inspected by the Electrical Inspector the plaintiff subsequently
applied for and obtained service from the first defendant company. This came shortly
after he had signed a document and paid his deposit at the defendants office in
Savennn~lz~Mar. The plaintiff recalled that about two wezks Lefore the fire on 12th
December 1984, the residents in the area had been expericncing low voltage. In the
nights when they switched cn their 1lights the bLuibs im the housce appeared dim and
procduced a red ;low. He a2lsc saw the first defendnnts workers engaged in working om
the power lines. He told of going to the office in Savanna~la-Mar and complaining
about this prcblem of low voltage. He was then told that “they were working on the
lines boosting up the current in the Negril area sc we will socn get everything all
right."

On the morning of 12th December 1984, he had left his home with his girlfriend
fcr her parents home arcund 7:30a.m. After having breakfast there and while speaking
tu two friends by the roadside the plaintiff recalled hearing the power lines started
to sing and make scme clapping sounds like pew! pow! pow! Someome then shouted to him.
and he then ran in the directicn of his house which he observed tc be then on fire.
The rcof had by then almost burnt off and had ccllapsed ontc the remainder cf the
house. The housc which had cost him $16,000.90 to comstruct was burat down flat.

All the ccntents of the hiuse were destroyed in the fire. He subsequently made 2
report to the Police and later to the Tdstrict Manager at the office of the first
defendant in Savanna-la-Mar. He told of seeing Mr. Basil Boothe, who was then the
superviscr of cperations empluyed to the first defendant company, at the site on the
fcllowing, Monday.

Fcllowing the fire and on checkin;; the meter che plaintiff said that he moticed
that it was burnt. Therc was no evidence of the service lines leading to the
plaintiff’s house Dedn;; scorched or burnt. No one saw omy fire, if caused Ly an
electrical short circuit runnin;; alrng the power lines and ontc the plaintiff's
service line ¢r on its way to destroying the plaintiff’s house.

The cther witness as to fact Samuel Campbell supports the plaintiff’s account
in experiencing low veltape for twe weeks prior to the day of the fire. On that

day, 12th December 1984, he recalled working on the roof of his premises arcund lla.m.



he heard the sime poppiiy sounds deseribed by the plaintiffi and thic czused him o

come SEE the rool. Abcal osin miimstes Jater he heard ;

rsonus calling ~ut that the

Py

plaintiif‘s house was on fdre. Me then ran in that direction and saw the houge

ablaza. Be alen adwmits har apare feom the plaintild ro one elue in that neighbourhood
_ erperienced any domoge to thelr promises
<~/” iike the plaiuciff;, he had ceen wen working on the power liues Lrom around
%s.m. on the day iu question. 1o wos afrter the wen had laft that e heard the popping
sounds. This was around 10za.m. ~ 11:30u.m, By woy of a departure fvom the case opened
to Dy iearned Counsel oy the plaintiif, hewover; the witness made no wmention of seeinmg

any fire om the power linen. He deponed to che fzet thats-

“Y rau dowu to Ydr. Davis® house and I sew it was
on fire. I never saw the {ire izraveliing any wher-.”

it was thereforve lefi o the plodntdirf to £ill in the gops in the evidence an to

“ave the fire escaped and destroyed his house.” Given the fzet that Counsel’s operdn

did nct advert to the plointdfd obgevving five rwinin on fhe power iines, when he
ceptified the following accouni now 2meried:-

“When the oise and firs ctarted on che line the
people gethered wotehing the excitemeni.

Fize wau ounw o the line. I shownd ix. Booche
the crens io roRer ang o ling., Just locking ot the
L e seen o _',It.}‘ll‘i"‘:‘; happes tc the wire.

1 was not Jﬁ[PL{ﬂtlﬂh that much to soo i1 anything
hapuen oo the wire.
(Bmphaois suppliad)

(j\) Earlier the pleinciif ted tectified to his making o wepori to Hr. Bocthe at the
) cite on the Honduy mornivy: foliowing the f{dre, but to uvze his our words for some
sirange reasen “he never checked to see whether zny of che power lines were Lurnt.”
Thiz issue 6f fact resclves itself to ome affecting the credibility of the plainitif.
Given the fact that his evideuce wus &5 Lo seeing & fire on the power lins, und this
not being a part of Counsel's opening remarks in cutlintyy the plaintiff's case,
there was the added facior, still unexplained in his czse that he tesicified to seeinyg

fire or the lime, which had this been szo, oue would ordinsvily expect that in the

C\/\ ural course of events the power lines would have Leen burnt or scorched. Oue would
aloco egucted that this would have been one of the first thingshe would have Drought to
wrothe's attention om the Ponday when bhe visited the scene.

The evidence of the removal ¢f the meier shortly sfter xhe fire has been advanced
Ly the plaintiff ac suggesting thot this was done to cover over soue evidence which

3

acy have assisted in establizhing a causstive ldink 35 Co what resulted in the five.



Although the plaintiff testified to seeing the meter in a burnt conditicn before it
wag taken away, he never observed anything wrong with the power line. Tc advert
onee more to his evidence:-

"He was not penetrating that much to say what
happened toc the wire.™

(;/ﬁ Having regard to the circumstances im which this evidence both as to the

condition »f the neter and of geein;; fire cn the line, I would repard the plaintiff's

testiwcony as being most doubtful as to its veracity. This iz all the mrnre buttressed
when one examines the accuount of Samuel Campbell. Thie witness I found to be 2 frank
and truthful perscn. e was protrayed in Counsel's cpening remsrks as the witness
whose evidence would have been crucial to the plaintiffis case as t¢ establishing the
alleypaticns at parazraph 6 of the Statement of Claim of "fire escaping and destroying
the plaintiffs house.”™ Apart from hearing “the popping scunds coming from the

<;,) electricity wire” and experiencing low voltage in bis cwm power supply, = fact which
caused him to plug out all his electrical appliances a few days befcre the fire, as

it emeried from huls aceount. he aever cbserved:-

1 Any fire un the power lime,

2 sny meter at che plaintifis home Dlackened
and smoking,

both of these being factors which were alluded to by leading Counsel for the plaintiff
in his cpenimy remarks. This witness was oven more sxplicit s to the latter statewment.
{ oe testified that:-

"I have a meter for my promises nothing happened
tc it that Jday. M¥r. Davis (plaintiff) had a
meter for his house but I never locked om it.
Hfr. Davis had & wire running from hkis house to
the pole. 1 never locked at the wire.®™
(Eaphasis supplied).

The accounts related by the witnesscs for the first defendant company Basil
Boothe and Christnpher Grizzle was nc less fronk and forthriyht. It is of scme
significance that Mr. Bocothe whe had over 30 years working experience with the first
(ﬁ*ﬁefendant company . iz mo lonper asscciated with the Jamaica Public Service Company.
] In that repard he has no interest to sexve. Mr. Grizzle with almost 35 years
working experience and 2 licensed clectricion for 16 years of that period was the

person who zs o coustruction superviscor was directly in charge of the upgrading works

takinge place in the Neyril areo in 1984 2t the time of the incident at the plaintiff’s
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home. Their accounts when examined zre of no assistance tc the plaintiff’s case
having regard to the fact rhat as their zccountg indicato:--

1. The upgrading works inw the Crange Bay -~ Hepril zma involved a
different circuit and this ensbled the dofendants to de-energise
and so isolate the power lines in the area serviced Ly the first
defendant conpany.

Z. The problem involving the high voltage lines where the work
were being carried out which affected Hr. Rhoden®s pump house
in the FKogril area had resulted in that ares bHeing temporarily
put out of power while the repeirs were being effocted.

3. The de~enerpgising, of these line would have im no way iaterfered
with the dumestic .ower supply to the Sheffield zre which
involved the glaintiff's house; that area tedng serviced by a
different tramsformer.

In suwmary when the totelity of the evideance is considered the f£ollowing matters
come to mind:--

a. The plaintiff is contending thet 2 power surge
resulted In a2 fire slung the power line resulting
in o fire zlomz the service lime which destroyed
his house.

b. His account is doubtful a2s tr its veracity given
Samuel Campbell’s evidence and mammer in which
vlaintiffs case was prasented im openimng by
Counsel,

c. The unchzllenged evidence of the defendants
employeee in particulur Mr. Christopher Grizzle
a worker with 30 ycars experience to the effect
teat a power surpe would affect 211 customers
served Uy the same cramsformey. Only the plaintiff
house wes burnt dowa or aifected in anyway.

¢. The further evidence of Mr., Bagil Boothe the
supervisey employed to the first defemdant company
and in charpe of the Sheffield aren at the time
of the fire. He Jdepomed that the transformer in
place supplied some sixteen houses including the
plaintiff’s residence.

e. Mr. Christopher Grizzle from his own experience

of almost 30 years of working with the {irst

defendent cowpany hes never come across & single

case of & power surye being high emough as to result

in fire te power lines. If the surge was toc high

ther the tramsformer fuse would hlow thus isclating

the circuit.

In conclusion the expert evidence adcuced by the company’s witnesses ruled cut

there being any likelihcod ¢f the fire to the plaintiffs house resulting from say
ault in their power sup;ly system. The fact that the fire was confined to the
plaintiff's house and that there was nc evidence ¢f scorching or burning seen on either

the power line c¢r the service line leading to the premises would stropply support

the defences contention that the fire was not the result of any electriczl fault im



the cefendants power suy;ly systen. |

Altheough leading Counsel for the plaintiff in his opening adverted to the witness

czlled for the plaintiff Samuel Camphell, and to the evidence to be adduced from him
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hearing 2 sound coming from the transformer
and seeing fire on the lime and running to his
house and turning off the current coming ints
his house.”

Wihen this witness gave evidence he deponed only to heariag popping sounds which caused

hin to come off his roof. He did nct mention in his evidence of seeing any fire or

any power line om fire. The plaiuntiff for his part, while not being able to say how

the fire started was bold encugh to assert that it was the J.P.S. who was the cause
of the fire."™ Iow voltage over a two-week pericd before had caused Mr. Compbell to
plug cut his electyical applisnces. The popping scund on the doy of the fire had
started nfter he had seen a mom climdb the pole and woerk oo the power lines. What is
nost materizl; however, is that apart from the plaintiff’s house no other premiscs
was offected by fire. Given the allegatioms as set out in paragraph 6 of the Statement
¢f Cluim there was no evidencs adduced by the plaintiff to establish either directly
ur inferentially that the fire which destroyed the plaintiff®s hcuse was due tc some
fault in the power supply system operated by the first defendant.

The result is that,. however, much one regrets this grave wisfortunc thet has
Hefallen the plaintiff and terrible as it has beenm fory him, no blame can cn the

evidence presented be attributod to the defendant and judgment is aceordingly entered

for the first defendant company with costs to be taxerd or agreed.



