IE THE SUPREME COURT OF JUDLCATURE OF JAMAYCA
I¥ COMMON LAW

SUIT Neo. D038 of 1990

BETWEEN CEQRGE DAWKINS PLAINTIYFF
ANTD THE JAMAICA RAITWAY CORPCRATION DEFENDART

Dennig Daly G.C. and Miss Paulette Warren
instructed by Daly, Thwaites and Campbell
for the Plaintiif

Ms. Minnette Palmer Imstructed by Myers
Fletcher and Gorden for the Defendant

Jamuary 13, 14 and 24, 1997

CLARKE, J.

The plaintiff sues to rzcover damages from the defendant arising from personal
injuries he alleges be suffered om 1lith March, 1989 while travelling on the

defendants’ railway.

As far as the guestion of iizbility is concerned two main issues arise. Firstly,

was the plaintiff at 211 material times lawfully travelling on the defendants?
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railway? Secondly, 1f the answer is dn the affirmetive has the =lalnilidf
proved that he suffered persomal injury aznd that same wss caused "Ly winc

of 'reasonable care diligence and skill™ on the part of the defendants?

(see Section 57 of the Jamaica lway Corxporation Act
The defendants admit the fcilowing facts:

£1) That they undertock to sarry for veward passergers from
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May Pen to Balsclava by railway train controlled and managed

by their servants or agents.

{2) That at a point between Mile Gully and Comfort

o
i
o
[t
b
&3
rT
=3
]

narish of Manchester the sald train was forced to stop

because of an obstruction alomg the track czused by the
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derzilment of znother railway train.

(3} That passangers were inpstructed by the servant or agant of
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ats to board a third railwzy train bevond the
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obstruction which was also controlisd zud managed by the

defendants, their servants or agents, to continue their

jourmey.

{4) That a coach of the third railwey Irain became detached
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The defendants traversed the plaintiff’s avermenis that he was one of the
passengers as describzad at (1} and (3} above. Yet, zt trial the defendants
did not challenge the plaintiffis evidence thalt he was onme of the passengers

so described.

plaintiff, whose credibility I have assescad, was, in my judgment, a
truthful witness. 1 accapt his evidence that he duly paid his fare before
boarding ths train at if{ay Pen to go to Balaclavz and that he remained a
passengar on 2 traim comtrolled and managed by the defendant until he fell
out of ome of the coaches and sufferd injury. Aceordingly, in answer to
the first questionm posad carlier I find that at all material times the
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plaintiff was lawfully travelling on the defendants’ railway.

Then too, it is plain on the evidence thatr the coupling on the coach of the

third railway trzin, finally boarxded by the plainptiff, parted and
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great injury of the plaintiif,

The zctual cause of the accident, more particularly, the cause of the parting

of the coupling, is unkeown. The witness

and parked the third railway train up te the point of the obstruction. EHe

was not, howevar, abls fo say how the zccident happened. In fact, he said ha
had no idea what caussd the coach to become detachad from the rest of the train,
And according to him, before the trainprocesded from Montego Bay earlisr that
day its braking system had been tested and certified to be in good working
order. After he had halted the train at the point of the obstruction he went
outside. He was standing bsside the locomotive when the coach detached and

van down the hill. And no one had entered the locomotive before the coach

became detached and ran down the hill.

Nevertheless, the mers happening of the ac
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the cause of the partin
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occurred without negiigenc
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in my judgment, brought about the fcllowir

in the plaintiff sustaining injury:

(L

On the defendants’

stationary train parked om az steep grade,

0 miruates on the fromt seat of
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for about

close to an open dOOL.

(23

He then heszrd sounds of commotion as the

of the defendants
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explanation to show
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events which resu
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passs

their part.

the defendants who,

instructions the plaintiff boarded a
He was seated

the rear coach

ngers in his

coach ran toward him shouting “Lord we dead now'.
(3) He gor up besidz the open door and observed that the coach

was travelling fast down the hill.

{4#) The careszning coach swung to the right and passengers who
had by now reached down to where the plaintiff was standing
panicked and inadvertenzly bounced azgairst hiwm.
(5} He thereupon fell through the open door of coach and sus-
tained injury.
I respectfully disagrez with ¥s Palmer that the panic stricken passengers in
inadvertently bounecing the plaintiff out of the moving trainm, caused his inm~
juries. Rather, I find thalt the parting of the coupling and the careening

cf the coach

beuncing off of the plaintiff. As Lord Wright has szid:

Sosunsantion ig te be understood =2s the men in the street

and not as either the scientist or th:s metaphysician,

would understand it C: what ... 2 man

would take to be i microscopic

analysis but oo a b*caé view' see Torkshire Bale

3.8, Co. v. Minjister of Tremsport (19421 A.C. 681,
So, on the evidence bafors me it loss znd damage
suffered by the plaintiff was causs agonable care,
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The plaintiff’s injuries

The medical evidence has not been challienged and I accept it. The personal

injuries the plaintiff sustained as a result of the accident include

o

(1) fracture of the upper jaw (with cranic-magiliary disruption)
and fracturss of the inferior orbital avez on the left sida é

of the face associated with severe mnose blead;
{2) fracture of the lower jaw or mandibleg
{3) laceration and swelling of the tongue;

{4} lacerations above and below the left eye =2nd of the upper

lip,

He lost conscicusness as he lay on the ground but ragained it befors he was
3 E

taken to Mandevillie Hospizal. The next day he was transferred to the Kingston
Public Hespital for specialist treatment. Thera he was hospitalized for soms

P y
six weeks. In hospital he developed respiratory distress due to blockage of
the nasal passages and occclusion of theoral cavity by the tongus swelling,
A tracheostomy had tc be dome to facilitate breathing. This was done oun

reh 13,

On March 22 an operation was performed to stabilize his locsened appex

to the cranial base and his fracturad isw

fumobolized by a c¢iosad
procedure.

Finally on April 17, 1589 fixation wires wer:s removed. He was then left

with residual faeizl asymmeltry.
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the same. There is/facial scarriung below

his sense of smeil is impaired.

palsy and was experiencin
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has difficulty breathing through the left nostril.

In fine, the plaintiff has suffered severe faclal “vsuma and has been left
with a facizl deformity and scarring which can only be corrected by further

BUTEETY.

General damages

The plaintiff is entitlasd to be awarded fair amd re=sonable compensation,
once and for all, on the basis of the physical injuriss he sustained rasulting

in peim and enfiirirme and lzge of smaniries vast and oresent snd future.
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The case of Errol Butler v. Lionel McDowel!l and The Attormey Gemeral noted

in Khan's Volume 3 at page 183 and cited b7 counsel om both sides, is, I
think, an approprizate guids. There, the injurizs were mnot dissimilar to
the injuries sustained by the plaintiff Iin the czse befcre =me. involving,
as they dic,; =a depressed malomaxililary fracture and bilaterial mandibular
fractures. In January 1987 W.D. Marsh, J. assessed damages for pain and
suffering and loss of amenities at $30,000.00. tLpplying the appropriate

consumer price indices that award would in today's money come to $325,000.00.

Although in the case before me the medical evidence does not in terms speak
of permanent disability, the plainriff's facial deformiry and scarring is
only correctible by further surgery. Again, his tongus was cut and swollen
and 2 tracheostomy had to be done. The tracheostomy was not g¢losed until

fifteen days later. 1 alsc notz that his semse of smell has been impaired.

In my judpment an award of $450,090.00 for pain and suffering for paim and
loss of amenitiss falls within the range of awards that comstitutes fair

and reasonzble compsnsation under this head of damsge and I award that sus

Special damages

The plaintiff nlezded loss of carnings for 56 weeks at the wale of #10.500.00
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z week and comtinuimng. 1 aceept that vp Lo the Time of the zccoldent he wes
self emplioved motor mechanic earning $2.500.00 o weak cut of which he would

pay an assistant $580.00 z week., I accept his evidence that since the dats

of the zccident he has been unabls to work at his trade. Es, however, ob-~
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tzined employment zs & driver in or asbout Juns 129 and earns from that jot

treatment as an out pat

for some twelve months after the accident, He haz however, aotf szid, nor has

he adduced any medicaj
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then he was unable to do any work

o

until he was emploved by his uncle in or sbour Jupe 19%4, Mor is there any

evidence that betwzen the said dates he s Nevertheless,

[

ought emplovment.

I find that the rsduce s is duse to
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S50 L award the sum of 8170,000.00 for lioss of earnings broken down as
follows:

i2 months at $2,200.00 = week for 52 weeks = 3 104,000.9

[

Partial loss cof earnmings from lst July 1994

to now {122 weeks at $303.00 a week) = 56,000.00

The plaintiff has proved that he spent $2,400.00 for medical expenses up Lo
May 1990. He has also proved that since 1590 zo the present time he has had
to expend an gdditiersl $2,200.00 a year for eye drops and inhaler. Medical

expenses therefore come to $12,000.00 + $3,400.00 = $15,400.00.

I am also satisfied that he lost the goods and cash specified in his

particulars. He has proved their value. That adds up to $3,480.00.

After he was discharged from hospital he lived with his brother in Lyssons
in St. Thomas and travelled to hospital in Kingston twice a week for three

months. I accept his evidence that these expenses cost him $3,500.00.

There will therefore be judgment for the plaintiff ir the sum of 3647,380.0¢

mada up as follows:

{a} Special Damages - $197 ,330.00
(b) General Dazmages for

pain and suffering and

Icss of amenities - 430,000,020

The plaintiff is awarded intersst on the speciz’
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per annum as from 1ith March 1989 to 24th January 1997 and interest on the
general damages at The rate of 57 per annum as Trom “nd November 1990 +o

24th Janvary 1997.

The plaintiff must have his costs which are to be texed if not agreed.



