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has been passed and any attempt to have it adopted is bound to run
into strong opposition from the side of those who do mot want
federal interference with State rights.

This kind of problem thus needs to be approached in a different
way. The endeavour must be to unify the substantive law
itself by mutual agreement, and this has been done with & fair
degree of success for the law of secured transactions. In the nmew
Uniform Commercial Code, jointly prepared by the National Con-
ference of Commissioners on Uniform State Laws and the American
Law Institute, there is a chapter on Secured Transactions and, to
the extent that the Code is adopted by the States (six or seven
States have already adopted the Code) the law of secured trans-
actions will have become uniform. This does not necessarily solve
all the problems satistactorily from the point of view of bankruptey
law, but legislatior under the federal bankruptey power will be able
to concentrate on one single type of transaction, instead of having
to cope with a great variety. Unification of law through uniform
legislation is a long-drawn-out affair, but it is the only practicable
approach to the problem in the United States.

We do not feel competent to discuss the problems of the
European Economic Community. But the general comment may
be valid that, when better co-ordination of bankruptey law and
bankruptcy administration is given consideration, as in the United
States, success may depend upon unification, at the same time,
of relevant parts of the substantive law within the Community.
Quite obviously, legislating on bankruptcy alone cannot solve all
the problems. Thus one of the most challenging aspects of the task
of better co-ordination of matters in the field of bankruptey is
determination of what can be done within the bankruptey-law field
proper and what needs to be done outside it in addition.

In this work a joint effort of the bankruptey and conflicts
specialists is indispensable. Many of the present troubles stem
from the fact that legislation was prepared without consideration of
its conflict of laws aspects. No real progress can be expected,
especially with regard to co-ordination and unification of law, with-
out the continuous joint effort of the experts. How such planned
work can best be organised, whether existing institutions may spon-
sor it or whether something new needs to be set up, is a matter
which should be given serious attention, and without delay, in the
interest of better international judicial co-operation. ‘
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FUNDAMENTAL RIGHTS IN THE NEW
COMMONWEALTH ﬁﬁs»& ‘

By
S. A. pE SMmITH *

I. ANGLO-SAXON ATTITUDES

WHEN Alice paid her visit to Looking-Glass Land, she was puzzled
to observe the curious postures adopted by the White King’s
Messenger (‘‘ wriggling like an eel, as he came along, with his great
hands spread out like fans on each side *’).! She was not altogether
reassured by the explanation that he was an Anglo-Saxon Messen-
ger and that these were Anglo-Saxon attitudes. If, however, he
had been an Anglo-Saxon constitutional adviser, she might have
correctly interpreted his attitudes as signifying another successful
skirmish with the forces who were advocating a Declaration of
Fundamental Rights for Looking-Glass Land. For until a few
years ago Anglo-Saxon attitudes towards declarations of funda-
mental rights were almost uniformly unfavourable.? Neither in
the British Constitution itself nor in any of those Commonwealth
constitutions in which British influence had been predominant was
there to be found any comprehensive statement of human rights.
Yet today one sees a startling transformation taking place. In
1959 a list of fundamental rights was incorporated in the Nigerian
Constitution.* In 1960 a list of agreed provisions for fundamental
rights, based on the Nigerian pattern, was drawn up for inclusion
in the Constitution of Sierra Leone upon the attainment of indepen-
dence *; Her Majesty’s Government formally expressed its ¢ firm
view *’ that legal provisions were ‘“ needed >’ in the proposed new
Constitution of Kenya for ‘ the judicial protection of human
rights,” * and provision was made for this purpose before the end
of the year °2; and the Monckton Commission recommended that a
Bill of Rights be written into the constitutions of the Federation

* Professor of Public Law in the University of London.
1 Lewis Carroll, Through the Looking Glass, Chap. 7.
2 For this purpose Americans are deemed not to be Anglo-Saxons.

3 Nigeria (Constitution) (Amendment No. 8) Order in Council, 1959 (S.I. 1959,
No. 1772), s. 69 and Sched.; see now Nigeria (Constitution) Order in Council,

1960 (S.I. 1960, No. 1652), Second Sched., Chap. III.
4+ Cmnd. 1029 (1960), pp. 4, 7, 8, 16-21.
5 Cmnd. 960 (1960), p. 9.
sa 8.1, 1960, No. 2201, ss. 15, 17 and Sched.
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of Rhodesia and Nyasaland and its three territories.® Can it be
that Anglo-Saxon attitudes have been s0 re§haped that Ehose
peoples who have neither been born with nor achleved. hun'xan ng?lts
are now to have human rights thrust upon them? Or is this nothing
more than a manifestation of that familiar process in which the
deplorable becomes recognised as the inevitable and is_ next
applauded as desirable? Have we opened a new chapter in the
history of political thought, or have we merely.entered another
wilderness of .single instances? In what proportions are tl-le ele-
ments of principle and expediency commingled? It may be impru-
dent to offer answers to these questions in 1961, but the facts are
sufficiently remarkable to warrant further exploration.

II. ATTITUDES AMPLIFIED

An anthology of English writing on constitutional affirmations of
fundamental rights might well begin with Jeremy Bentham’s com-
ments on the French revolutionary Declaration of the Rights of
Man ":
« Look to the letter, you find nonsense—look beyond the
letter, you find nothing. . . . Natural rights is simple nonsense:
natural and imprescriptible rights, rhetorical nonsense,—non-
sense upon stilts. But this rhetorical nonsense ends in the old
strain of mischievous nonsense: for immediately a list of the
pretended natural rights is given, and those are so expressed
as to present to view legal rights.”
It would doubtless find place for Dicey’s delicate observation ®:
‘¢ Now, most foreign constitution-makers have begun with
declarations of rights. For this they have often been in no
wise to blame.”
There would be an extract from the Report of the Simon Commis-
sion on the Indian Constitution (1930) °:
¢ Many of those who came before us have urged that the
Indian constitution should contain definite guarantees for the
rights of individuals in respect of the exercise of their religion
and a declaration of the equal rights of all citizens. We are

8 . 1148 (1960), . 44, 80-82. 116-118. The Commission_ disagreed
?1::11'1:1. 115) wi(th tzle IV)rli)ewﬂexpres_sAed_‘b‘y the Nyasa!a}:d”ngfiixpgﬁxqeal Con-
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aware that such provisions have been inserted in many con-
stitutions, notably in those of the European States formed
after the War. Experience, however, has not shown them to
be of any great practical value., Abstract declarations are
useless, unless there exists the will and the means to make
them effective.”’

And this would be linked with the still harsher judgment of the
Joint Parliamentary Committee on Indian Constitutional Reform
(1934).1°

The anthology would include selected passages from the writings
of Sir Ivor Jennings and Professor K. C. Wheare:

‘. . . the English constitutional lawyer . . . has never tried to
express, and does not think of expressing, the fundamental
ideas which are implicit in his Constitution *’ . . . ¢‘ an English
lawyer . . . is apt to shy away from a general proposition like
a horse from a ghost.”” . . . * On the whole the politician of
tomorrow is more like to be right than the constitutional
lawyer of today.”” . . . *“ the presumption is that the constitu-
tional guarantee of principles of civil and political liberty is
unnecessary.” . . . ¢ The conclusion to be drawn from the
experience of India, Pakistan and Ceylon is . . . that one should
not attempt to deal with the problems of minorities by consti-
tutional guarantees in Bills of Rights.” 1

‘“ The ideal Constitution . . . would contain few or no
declarations of rights, though the ideal system of law would
define and guarantee many rights. Rights cannot be declared
in a Constitution except in absolute and unqualified terms,
unless indeed they are so qualified as to be meaningless.’” 2

It the anthology had been compiled in 1957 it might well have
ended at this point, though the anthologist would have had to place
on record the dissenting voices of one or two international lawyers
and the ephemeral burst of enthusiasm for human rights that the
Second World . War had evoked.

Every criticism must be viewed in its context. Bentham’s
strictures were directed against a document impregnated with a
vulnerable theory of natural law and stained by its association with
the worst excesses of the Jacobin Reign of Terror. Modern
commentators have in mind the state of civil liberty in the
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the fate of constitutions overseas and the
ourts of the United States and India.
Again, constitutional provisions about individual rights :re lef'
from being homogeneous. They may take the forr.n o‘f‘ assertions !
fact with normative implications (the Republu.: . respe};:ts a
beliefs ” 1*). They may be statements of the ob]ect3ves. t .at ar;
intended to be or must be pursued under the COnStltutIOIf, suc
statements may well appear in the P.reamble t:o the Constl.tutlc'm,
in so far as they reflect general aspirations,' or in a set of. Directive
Principles of State Policy, in so f?.r as they Purpo.rt tohlmp9se t(l)ln
the State a positive duty to act In conformity ?nth them in the
interests of the people.’® They may be rules of strict law purpgrthg
to confer rights on individuals to secure the fulfilment of utl.es
owed to them, or otherwise restricting the competence of the. legls;
lative and executive organs of the State for th.e p.rotectlon o
individual interests. Persons aggrieveEd by leglslatl've ‘acts or
omissions that violate the letter or spirit of t.hfa CcTnst.lt'utxon may
or may not be afforded an opportunity of obttn.mng judicial redx:ss.
And there is no uniformity in the substantive content (')f.t' ese
constitutional affirmations, obligations, ‘guayantees and prohibitions.
No critic will be so lacking in discrim}natlon as to treat all these
classes of provisions on the same footing. Neverthéless, tl;)e pre-
dominant Anglo-Saxon attitude has been. one of disapprobation,
with the temperature ranging from the frigid to the lukewarm.
The reasons underlying this attitude are t.o? Well'kno_w?x t.o call

for full elaboration. Some of them are explicit or 1mp.h.c1t in th.e
passages already quoted. The English lawyer ﬁ_nds political min.l-
festoes out of place in a legal document,’® par.tlcu.larly when tfelr
philosophical foundations are insecure. He 1nstmct1ve1y' pre er;
brass tacks to noble phrases, pragmatism t? m.eta.aphysws, an
obstinately insists that the proof of the pu.ddmg is in the e.atm};l;.
Nor is he in the least impressed by the hlstf)ry.of liberty m't e
majority of countries which have had corfstltutlonal declarations
or guarantees of rights. Above all, there is tl'le natural ter}denc};
to feel that lessons drawn from one’s own ex;')erlence have u.mverss.:1
validity. What is good for General Motors is not necessarily goo

mid-twentieth century,
jurisprudence of the Supreme ¢

13 Constitution of the Fifth French Republic (1958}, art. 2.

ituti i ith its statement of the
i titution of India (1950). The Preamble, with 1t |
* %l:j::tit?:s%?njsugtli]cel? liberty, equality of status and opportunity, and fraternity.

i ' inciples of Social
the first page of Sir Ernest Barker's Princip J
::ds ;‘21;:’332? eg'h:zry (1951).PSee also p. vi of the author’s introduction. ion
15 Constitution of India, Part IV; Constitution of Burma, Part IV; Constitutio
of the Republic of Ireland, art. 45. ) L writer a6 * the
im itution of 1919 was described by an En'g ish writer a
18 ?Ee‘ Yfi‘fff»cff sf'::uwl:i:ten on modern democratic ideas ' (R. T. Clark, The
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for the United States, and what is good for Britain is not neces-
sarily good for Ruritania; but an English lawyer, when he addresses
himself to the problems of Ruritania, can hardly be blamed if he
begins with the presumption that what has worked admirably in
Britain is likely to be better for Ruritania than what has worked
very badly in Arcadia and Utopia. When Dicey declared that
the Habeas Corpus Acts were ‘¢ for practical purposes worth a
hundred constitutional articles guaranteeing individual liberty,’’ 7
he spoke for the mass of English constitutional lawyers. And it
was his sternest critic who wrote that ‘¢ in Britain we have no Bill
of Rights; we merely have liberty according to law; and we think—
truly, I believe—that we do the job better than any country which
has a Bill of Rights or a Declaration of the Rights of Man.” 1#
Attitudes such as these, when forcefully expressed, are apt to.
exasperate foreign constitutionalists who see in them smugness and
insularity; but they are woven into the fabric of the English
constitutional tradition.

The most obvious target for criticism is the unqualified constitu-
tional guarantee covering a large area of human conduct. ¢ All
citizens shall have freedom of speech.’”” This cannot possibly mean
what it appears to say. If it is intended to mislead, the Constitu-
tion will soon earn the disrepute attached to a fraudulent pro-
spectus. Ifit is intended as a statement of an ideal which the organs
of the State should strive to attain, it ought not to be expressed as
a legal guarantee.’® If the freedom thus posited is intended to be
not absolute but qualified, it is better to say so. And where
the task of making sense of an unqualified guarantee is left to the
judges, the burden thrust upon them may well be excessive. The
judicial history of section 92 of the Australian Constitution, which
provides that inter-State trade, commerce and intercourse shall be
‘“ absolutely free,”” stands as a warning to constitution-makers.

If the guaranteed freedoms are subject to explicit qualifications,
the critic has to shift his ground. He may have to point out that
the qualifications are so far-reaching as to empty the guarantee of
meaningful content. Article 21 of the Indian Constitution, pro-
viding that ““ no person shall be deprived of his life or personal
liberty except according to the procedure established by law >’,*°

7 Op. cit., 10th ed., p. 199.

1% Jennings, The Approach to Self-Government, p- 20.

' To Latin Americans a Constitution is *‘ & record of what should be done under
ideal _conditions. 'When those ideal conditions have been achieved, the
Constitution will be respected in its entirety. But, until that happy day
arrives. more practical solutions must be found to pressing problems *’ (Austin

" F. Macdonald, Latin-American Politics and Government (2nd ed., 1954), p- 8).

. >‘ Nn;ase th:it. does not import the American concept of due process of law:
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is no more impressive than the Preamble to the French Constitution

of 1946 guaranteeing the right to strike ‘“ within the framework of
the laws that govern it,”” 2 or article 77 of the Turkish Constitution

of 1945, which provided that the Press was to ‘“ enjoy freedom

within the framework of the law.”” > If, however, the qualifica-
tions are so framed as to leave a significant area of conduct outside
the competence of the legislature—if, for example, the Constitution

guarantees freedom of religious observance subject only to reason-
able restrictions imposed by the State in the interests of public
order and morality——difficulties will arise. The vaguer the standards
to which legislative encroachments on the guaranteed freedoms
must conform, the wider will be the field of uncertainty and the
scope for speculative litigation.?* In the process of constitutional
interpretation the private philosophies and prejudices of individual
judges will inevitably emerge. Decisions in highly controversial
cases are liable to be ascribed to the judge’s private predilections.
In such circumstances the reputation of the Judiciary is likely to
suffer 2 and its independence of political influence in matters of
appointment will be imperilled. If, moreover, amendment of the
Constitution is not easy, a handful of judges may exercise too much
influence over political policy through their decisions. If, on the
other hand, constitutional amendment is very easily procured and
the effect of inconvenient judicial decisions is thereby regularly
nullified, the prestige of the Judiciary and of the Constitution alike
must suffer. If judicial discretion is kept within narrow limits
because the Constitution specifies with great particularity the
circumstances in which guaranteed rights may be abridged, the
Constitution may become still more rapidly unsuited to changing
conditions. The constitution-maker should beware of ¢ the old
conceit of being wiser than all posterity.’” 2* Is it not wiser to leave
these matters to be provided for by the ordinary law of the land?
In any event, constitutional guarantees are always difficult to draft,
and the draftsman’s task is not made any the easier by the
political pressures to which he is subjected.

There is the further danger that the standards of public conduct
prescribed by the Constitution may come to be regarded as maxi-
mum rather than minimum standards. Important aspects of
21 See Wheare, op. cit., pp. 60-61.

22 See generally Balta and Kubeali in .(1959) 9 Annales de la Faculté de Droit

d'Istanbul, at pp. 301-303.

23 This observation and the remainder of the paragraph are based on the
assumption that provision exists for judicial review of legislation.

24 Though its prestige may still stand higher than that of any other institution

of government.
25 Bentham, op. cit., Vol. 2, p. 494. See also Jennings, The Approach to Self-
Government, p. 102; and the Report by the Committee of Officials, Cmnd.

1150 (1960), para. 13.
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freedom that are not constitutionally guaranteed may enjoy less
respec? than those formally enumerated : expressio unius est
exclusio alterius. However, it is possible to insert a saving clause
to the effect that exclusion does not necessarily imply absence of
every form of legal protection.2¢ Again, the ecriticism is sometimes
oﬂered that constitutional guarantees of individual rights are
habitually disregarded when they are most needed, in times of war
a.nfi other serious emergencies. In so far as this amounts to criti-
cising other countries for doing what has been found unavoidable in
Bntz_nn, the complaint may be dismissed as frivolous; but there is
a great deal to be said for the view that a Constitution should
state clearly the circumstances in which guaranteed freedoms may
be suspended or abridged, and modern constitutions do in fact
usually adopt this course.

Para_doxically, the historical origins of some of the most famous
declarations of individual rights are traceable to sources that lie in -
A.nglo-Saxon attitudes. The American revolutionaries drew inspira-
.tlon'f?r their new State constitutions from ideals thought to be
implicit in Magna Carta, the Petition of Right, 1628, and the
Declaration and Bill of Rights, 1689, and from concepts of funda-
mental law and natural rights expressed in the writings of Coke
Locke, and the polemicists of the Puritan Revolution. The content’
of those State constitutions materially influenced the wording of the
Declaration of Independence and the American Bill of Rights. The
Fr(?nch Declaration of the Rights of Man owed as much to Tom
Pame' as to any other author.?” And part of the credit for the
ad(?ptxon of the Universal Declaration of Human Rights by the
United Nations has been formally ascribed to British initiative.2s
But,.as Mr. Podsnap said, other countries do as they do; and
Engh?h constitutionalists have felt no real embarrassme;lt in
brushn?g aside a tu quoque. Now, however, the latest develop-
;T;ents in constitution-making in the Commonwealth raise questions
m:,:] eI;]tl.ght have embarrassed even Mr. Podsnap for a fleeting

III. ATTITUDES IN THE COMMONWEALTH

;I(‘)lllle constitut%o'ns of the senior Members of the Commonwealth
ow the British pattern in so far as they eschew any general

g . N
Reiz-htz-q'-,lgsglted 5S!:ates Constltutan,.ch Amendment; Canadian * Bill of
rocre ﬁ‘rm] ’r: tél). But constitutionally guaranteed rights may well be
well as b; I:.h(; ece ;ecu(tei'vge.)’ g;otecte;ih agalmst invagion by the legislature as

: an i i
. éimefdles may be available to vindic:te etlilen?gal rights, end more effcacions
- I‘:nf?‘lxec!; I}a;lhter;t)]acht, op. cit., Chap. 8.
o h ; . .
Dept. of ool Xﬂaﬂt;erlsézéml’)e;l'a;ztwn of Human Rights (Revised ed., U.N.
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the ownership and use of private property.®® .Th.e.1937 Cc.msti.tu-
tion also embodied (art. 45) a set of non-justiciable Du-ec.tlve
Principles of State Policy. The constitutions r.nade on the Llffey
were far removed from the mainstream of British thought .ﬂowmg
through Westminster, but they were to influence the minds of
constitution-makers in New Delhi and Rango?n, an.d t:he clear-cut
separation of fundamental rights from diref:tlve principles was to
be reproduced in the constitutions of India, Burma and, later,
Pakistan.t° .

In India nationalist agitation for a comprehensive guarantfae of
fundamental rights was not immediately quenched by. t_hg Simon
Commission’s douche of tepid water.** To the Commussxf)n, wh.at
India needed was not a general declaration of rights but .u.npartlal
authorities to protect the interests of the weaker c(.>m.mumt1es; and
fortunately the Governor-General and the Provincial Govem'ors
were impartiality incarnate. But the demand was pressed du1:mg
the three Round Table Conferences, and by 1933 th.e United
Kingdom Government had shifted its g.rou'nd to the point where
it was prepared to contemplate a constitutional guarantee of per-
sonal liberty.*> In the event the Govemmt?nt followed the'less
expansive recommendations of the Joint Parliamentary C'omml.ttee
on Indian Constitutional Reform,** and the safeguards written into
the Government of India Act, 1933, were limited 'to property
rights and certain forms of discrimination. It would, indeed, have
been difficult for the United Kingdom Govemme.nt t(? go f'urther
without raising hopes which it had no immediate intention of
fulﬁI}]lll:egv;here in the dependent territories of the Commonwealth
local pressure for constitutional reform was directed b.eforcj, 1945
almost exclusively towards securing better repres.enta?tlon in the
legislature and an effective share in the determination of Io.cal
policy. In plural societies, the growth of elfactefi representa.u.on
was often accompanied by demands from minority communities
and other interest groups for a guarantee of adequate representa-
tion for themselves. Not infrequently such claims appeared to be

39 Donasldson, op. cit., pp. 164-168, 176-180; E. McWhinney, Judicial Review in
ish-Speaking World, Chap. 8: . .
40 ’i‘};ﬁa f;i!gil:]s: ofp:l;ze Ir'(i}sh directive principles have been sattributed to the Spanish
Coustitution of 1931 (for which see Mirkine-Guetzevitch and Réale, L'Espagne
(1933)). But although that Constitution formally segarateq Individual amé
Political Guarantees '’ from provisions relating to * Family, Economy sn
Edlucation " in the title on Rights and Duties _?f_ Spal:;]m:ds, it co;fo;megg;?
i in not speci eir respectiv
plications, " cnie) petters i o, ao S P B, anle
Indian Constitutional Reform (Cmd. 42¢ , P .
“ fﬁgp(?}?;rl:r:;eng &i; not embody such a guarantee in its draft proposals.
43 H.L.6 and H.C.5 of 1933-34, pp. 215-218.
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both reasonable and consistent with good government. And they
had their analogues in English parliamentary history. Hence the
most characteristic constitutional safeguard in the dependent terri-
tories assumed a political form; and it was a safeguard for the
group rather than for the individual. In so far as communal
representation presupposes the reservation of seats for members of
a particular community to be elected exclusively by members of
that community, it has now fallen into disfavour; but in 1960 it
was still surviving in this form in New Zealand (for Maoris only),
Fiji, Kenya, Uganda and Nyasaland. There are variants which
are prima facie less objectionable. For example, as in India,
Tanganyika, the Federation of Rhodesia and Nyasaland, Northern
Rhodesia and (when the 1960 constitutional proposals have come
into operation) Kenya, seats may be reserved for particular com-
munities with the members elected on a common voters’ roll; or
reserved seats may be filled partly by election and partly by
nomination by the Governor, or (as with the Anglo-Indian seats
in the Indian lower House and certain seats in the Malayan Senate)
wholly by nomination; or a judicious delimitation of constituencies
may (as in Ceylon and Mauritius) give minorities adequate repre-
sentation.** In the Federation of Rhodesia and Nyasaland and its
constituent territories the introduction of carefully weighted quali-
tative franchises has been sufficient by itself to ensure the continu-
ance of a very high level of European representation in the
legislatures.

Here, however, we are concerned not with political contrivances
designed to protect group interests indirectly (even though they
may be more effective than any other form of constitutional device)
but with provisions explicitly formulated for the purpose of directly
safeguarding the interests of individuals and groups by restricting
freedom of legislative action. Provisions of this type may be
conceived primarily as administrative and political barriers against
the enactment of objectionable legislation or as judicially enforceable

*4 See generally Martin Wight, The Development of the Legislative Council,
1606-1945 (1946), pp. 88-89; Jennings, Constitution of Ceylon, 3rd ed., pp.
52-62, 218-214; Approach to Self-Government, Chap. 5: T. E. Smith, Elections
in Developing Countries (1960), pp. 13-15, 111-114; W. J. M. Mackenzie, Frec
Elections (1958), pp. 32-37, 110-112; and, for the most-quoted attack on
communsal representation, the Report of the Donoughmore Commission on the
Ceylon Constitution {Crad. 3131 (1928)), p. 89. In Ceylen today the Delimita-
tion Commission is empowered to define the boundaries of two-member
constituencies with a view to securing the representation of a racial minority :
Ceylon Constitution (Amendment) Act (No. 4 of 1959), s. 3.

Corporate (as distinet from communal) representation, which was once a
common feature in imperial constitutions (Wight, op. cit., pp. 85-86; Govern-
ment of India Act, 1935, First Schedule, Part I), has now almost disappeared ;
but see for Aden, S.I. 1955, No. 1654, &. 2; and for Hong Kong, Halsbury's
Laws of England, 3rd ed., Vol. 5, pp. 643-644.
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— . . . oans
measure.” A differentiating measure 1s one by which Africa

are subjected or made liable to any confiitions, restrictions oz
disabilities disadvantageous to them to whl.ch E}u'o.pet'ms a.ret.nol
also subjected or made liable,’ or one *“ which will in its ;;rac 1:}::

operation have such an effect.”’ 7 T_he Bo?.rfl may lay bg .cl)lre. :
Assembly a reasoned statement of 1t§ opinion why a (;'ﬁ 1sen_
differentiating measure. If a Bill that it considers to be a ; erthe
tiating measure is passed it may submit a reasoned.request ﬁr b

Bill to be reserved, and the Govemor-General. will normally te
obliged to compiy with the request.’® If the Bill also purt}))ort.s o
effect a constitutional amendment, the royal assen.t c?.nnotf ebglfven
except by an Order in Council which must .be laid in (%ra t be ;);e
both Houses of the United Kingdom Pathamex}t subject to de
negative resolution procedure.”® In accordance with requests made

by the Board, the Constitution Amendment l?vill was r:;s;e)rvec(l1 m
1 Bill in 1958 ®; both Bills were debated In
1957 and the Electora H e ot Cromm.t

; ted
the House of Commons; both were assen
In 1959 changes in the membership of the Board left supporters of

e . - . -
the Federal Government in the majority ¢1a. hut by thls. time, as the
Monckton Commission conceded,® African confidence in the Board

had already been lost.

(3) Institutional Safeguards as an Independent Device .

" From the first the African Affaits Board suffered frt?m major
It had been set up to allay the fears of Africans and
sary against the measures of an all—E.uropean
ominantly European Assembly, but its com-

subject to effective control by the party in
government achieved

weaknesses.
to protect them if neces
Government and a pred
position was potentially
office. And having regard to the degree of self-. ’ .
by the Federation and to the realities of political power, 1t1 was
unlikely that the United Kingdom Government v?ould feel ab ; to
advise Her Majesty to refuse her assent to a Bill that had been
reserved as a differentiating measure save in a very extreme case.
Nor would the position of the United Kl.ngdom Government.be a
particularly strong one in the informal mtergoven'lment?.l (?.IS?US-
sions that would take place on the content of a possibly dlscm'nn':a-
tory Bill in the preparatory stages. The Monckton Commission

57 Constitution, art. 71 (2).
58 Ibid., arts. 74, 75; for su
59 Jbid., art. 9’;‘9(52%. (3:'3(2)2 (1958)
gg grlirllli) l%dgz?scfn. Ye,af Pf ngSign t!(nl;zg%)zx’itgg .Iisifl—g'stl7(;m I(?owille:rlnelr?ts ’gageizzipzzg
iggi;rlia;]té?;ehx:geb;i:pg:xg gggt;ined in the former Bill (Commonwealth Survey
5 . 872). ) .
G‘ﬂ(éizq‘lazson a)nd Armour in (1960} Public Law 141-144.
62 Cmnd. 1148, pp. 19-20, 79.

bordinate legislaiion, see art. T7.
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sought to remedy these defects by recommending the replacement
of the Board by a Council of State which would stand apart from
the Assembly and the members of which would be selected by the
Governor-General and the four Chief Justices of the Federation.
The membership of the Council would be drawn from three new terri-
torial Councils of State. Each Council would have power to con-
sider and report on legislation that discriminated unfairly against
persons of any racial or religious community; and if its recom-
mendations for amendment were to be rejected by the legislature
a suspensory veto would come into operation. The procedure for
overcoming this suspensory veto would be difficult to operate
successfully.®?

In their status, composition and general powers the proposed
Councils would resemble the Council of State established under the
Kenya Constitution of 1958.% But they would have far more
significant powers of delay; they would, moreover, have the func-
tion of reviewing and reporting on existing legislation for unfair
discrimination, as well as on ‘“ unfairly diseriminatory trends »’;
the power to require reservation of a Bill, which is vested in the
Kenya Council and would be vested in the Councils for the two
protectorates, would not be vested in the Federal or the Southern
Rhodesian Council; and the members of the Federal Council would
not be members of any legislature.

These recommendaticns must be considered in the light of the
Commission’s general objective of reconciling the African majority
to the continuance of a federal link in Central Africa. The Com-
mission went on to express the hope that the proposed arrangements
would be a permanent feature of the federal and territorial consti- .
tutions and would continue to be embodied in the Constitution of a
territory even if it opted to secede.®> But in the long term the
problem of appointment to membership would be crucial. No
independent government could be expected to acquiesce in the
presence of what would be in effect an extra-parliamentary branch
of the legislature, lacking the prestige enjoyed by the Judiciary but
vested with an entrenched power to obstruct and thwart the imple-
mentation of major policy decisions, unless it had effective control
over the membership of that body; and once it had control over
membership the character of such a safeguard would almost
inevitably be transformed.

Indeed, in the last analysis the dominant factor must be the
attitude of the Government itself towards communal discrimination
o3 Ibid., pp. 83-89.

64 See S.I. 1958, No. 600, Part VI; S.I. 1959, No. 1302, ss. 3-8; Cmnd. 809

(1957). 369 (1958); Cmnd. 960 (1960), p. 4.
85 Cmud. 1148, para. 261.
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of its readiness to face unpopularity among
One has the impression that, given a favour-
the power of the African Affairs Board to
he Federal Government in the interests
¢ Monckton Commission, with an eye

on the model of the Kenya Council of State, pfop(.)sed to broz?.den
and strengthen when confided to the new const'ltutlonal counclls'—
could have been appreciably more fruitful than its power to require
the reservation of discriminatory legislation.®® Experience In India,
the United States and elsewhere suggests that significant }).rqgrizss
can be made by specifying positive and continuing responsibilities
for looking after the interests of the weaker and more vulnerable

communities, and placing those responsibilities in resolute hands.

It may be desirable, but it is not essential, for these responsibilities

to be spelt out in the Constitution.®” The I}ecessary provision may
be made by ordinary legislation—and in this context the Northern
Rhodesian Race Relations Ordinance, 1960,% is WOl‘th?’ of carfaful
study—or even by administrative action. Legal sanctions ?.galnst
various types of discriminatory conduct ‘may well be required to
reinforce powers of persuasion.® But it is not to be assmfled'that
any of these safeguards will obviate thfe need for COI.IStlt.lltlf)I.laI
guarantees against discriminatory legislatlon3 coupled Wlth.]ud'ICla]
review of legislation that is alleged to infringe the constitutional
guarantees. o
One further comment must be added. Although discrimination
based on such criteria as colour or race, religion, language, sex or
tribal or other social groupings is generally to be reprobated, a
blanket prohibition of discrimination on thf:se grounds' may .be
To prescribe that employment n the public service
lusively by the applicant’s competence,
™ may be to retard the process of

(including the degree
its own supporters).

able pclitical climate,
make representations to t
of Africans—a power which th

imprudent.
shall be determined exc
experience and suitability

(1] a 's general responsibilities, see Constitution, art. 7Q. Some
E&l:)rr?;ticgoi{iut %he manuerp?n which it discharged them is given in Cmnd.
1149 (1960) at p. 17. It is worth remarking that the Board was created on
the insistence of the United Kingdom Government, and that on Dgcem})er 31(1),
1959, the Federal Prime Minister made a public statement calling for the

abolition of the Bowrd see D. D. Basu, Introduction to the

ition in India. ]
* gg;sttilzztigrrtes:fn tIn?i?:s;l l8960), Chap. 28; Gledhill in (1959) 1 J. of the Ind.

Law Inst. 403.

68 The Ordinance (No. 82 of 1960) provides for the setting up of (i) a Central

i i Committee, and district committees, and (ii) a Race
llzzlc:tigf;agg;‘:dﬁsi‘?hsogwer to impose cautions and monetary pe'lf]ia]tlesl and u}
the last resort to withdraw the licences ol proprietors of spect ed p s.ceF o
refreshment and recreation agaifnz;1 \\':hBom gomplamts of discriminatory practices

ved to the satisfaction of the Board.
89 Zrii([e’:: endorsed by the Monckton Comm_ission (Cmnd. 1148, pars. 2030) Foueh
70 Constitution of the Federation qf Rhodesxa and Nyasaland, art. 40 (2); thoug
the strength of this gnarantee I8 diluted by art. 40 (3).
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Africanisation or to increase the likelihood of covert discrimination.
To guarantee, directly or indirectly, a free market in land may
provoke communal disturbances and social and economic chaos.
To exclude the possibility of giving special assistance to members
of backward communities in public education may be to perpetuate
their backwardness. In many countries it may therefore be neces-
sary so to frame a general prohibition of discrimination as to leave
room for discriminatory measures that are not unreasonable. The
Monckton Commission, indeed, conceived the function of the pro-
posed Councils of State to be that of preventing unfair discrimina-
tion, though whether their suggested terms of reference were well
calculated to achieve that result is questionable. Alternatively,
there may be a general prohibition of discrimination subject to
specific exceptions. Under the Indian Constitution, for instance,
the State may make special provision for the protection of back-
ward classes, including the reservation of appointments in the public
service, and in particular the claims of members of the scheduled
tribes and castes must be taken into account in making such
appointments.”? In the Federation of Malaya the Constitution
expressly recognises the ¢ special position of the Malays *’ (the
largest community) and the ¢ legitimate interests ** of other com-
munities, and proceeds to safeguard the special position of the
Malays by providing for the reservation of quotas for them not only
in the public service but also in educational facilities and the alloca-
tion of business and trading licences.”> And the Constitution of
Cyprus, rigorously unique, prescribes a 70:380 ratio for the distribu-
tion of posts in the public service between members of the Greek
and Turkish communities, a ratio that is to be applied as far as
possible in all grades.™

(4) Constitutional Safesuards as Restrictions on Legislative
Competence

In the constitutions of the dependent territories, restrictions on
the power of the local legislature to make laws for the peace, order
and good government of the territory have seldom been imposed for
the protection of individual or group interests, and the constitutions
where such restrictions have been imposed remain exceptional even
today. The exceptional cases fall into several groups.

First, there are the constitutions (e.g., Northern Rhodesia)

1 Arts. 14 (4), 16 (4), 835. The Indian Government has in fact issued an
administrative order reserving for the scheduled castes and tribes a percentage
of vacancies for which recruitment is by open competition. See further art. 46,
a Directive Principle of State Policy.

72 S.1. 1957, No. 1533, Annex, First Sched., art. 153; see also arts. 89, 159 (5).

“ Cmnd. 1093 (1960), Appendix D, art. 123.
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where the obligation to reserve discriminatory legislation is set 'out
not in the Governor’s Instructions but in the principal constitu-
tional instrument. It is almost certain that the requirement of
reservation would not be regarded as merely direct?ry: if3 there-
fore, a Bill were to be assented to in breach of this requirement
the measure would be invalid. : ‘ .
Secondly, international obligations undertaken by t.he .Umted
Kingdom Government have been reflected m tl.le constitutions of
some (but not all) mandated and trust territories. The mandate
for Palestine required the Mandatory to see that complete freed'om
of conscience and the free exercise of all forms of worship (subject
only to the maintenance of public order and morals) were en.sured
to all, and that no discrimination was made between the mhz'abltz.mts
on the ground of race, religion or language.™ These vobhgatl.ons
were translated into constitutional guarantees, and the Constitu-

tion further provided that no legislation was to be repugnant to the
e was thus effectively res-

mandate.”s Legislative competenc
tricted.”® The 1923 Order in Council for Togoland expressly pro-
vided that ordinances were to be void to the extent that they were

repugnant to the mandate.’” After 1946, when Tog(?land becam.e a
trust territory, a similar restriction was reproduced in the ccznstxtcu—
tional instruments, and the powers of the Gold Coast Legislative
Council in relation to Togoland continued to be limited b?r the
trusteeship agreement " until the birth of Ghana. The particular
restrictions on legislative power were not spelt out, but t}le agree-
ment ™ required the Administering Authority to ensure (z_nte'r alz?)
treedom of religious practice (so far as was compatible with publfc
order and morality) and, subject only to the requirements of public
order, to guarantee the inhabitants freedom of speech, of t}}e Press,
of assembly and of petition. For reasons that are not obvious, the
similar duties undertaken by the United Kingdom in respect of the

Cameroons and Tanganyika (both formerly mandated territorie.s)
have never been given express constitutional recognition except 1n
so far as the Governor’s Instructions have obliged him to reserve
Bills that are discriminatory or are inconsistent with international

obligations.? N
Thirdly, in a few colonies special local conditions have called

for the inclusion of specific constitutional guarantees. In Malta
the spirit of the Declaration of 1802 ®* has been enshrined in a

. 15; Wight, British Colonial Constitutions 1947, p. 102.
v Cmd. 1185 OO o b S.R. & O. 1923, No. 619, s. 3.

25 S.R. & 0. 1922, No. 1282, ss. 18, 83; )
. istri v. Suleiman Murra [1926] A.C. 321 at
78 Jpe”éz‘yem Jafia District Governor R A 128%3 551.45. y
1. 193 . B51, s. 36. 19 Cmd. 7083 (1946), arts. 13, 14.
7 S.I. 1954, No. 31 » land, 3rd ed., Vol. 5, p. 546, note (1), for the

80 Halsbury's Laws of Eng .
conss:ietutignalupr)gs;tion in 1553. 81 Reproduced in Cmd. 9657 (1955) at pp. 35-36.
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guarantee of religious toleration which has reappeared in a succes-
sion of constitutions.®? In Aden. (which was severed from British
India and established as a separate colony in 1937) ® the Constitu-
tion includes a section 5 borrowed almost verbatim from the
Government of India Act, 1935, guaranteeing all British subjects
freedom from racial and religious discrimination in appointments to
office under the Crown, in the acquisition, holding and disposition
of property, and in the carrying on of any occupation, trade or
profession.®® The origins of this guarantee are traceable back to the
Charter Act of 1833, when India was still wnder the administration
of the East India Company.®®

Fourthly, a carefully drafted provision for the payment of
adequate compensation (which is to be judicially ascertainable) on
the compulsory acquisition of property has begun to appear in
colonial constitutions. First incorporated in Ghana’s 1957 Consti-
tution,’” it was applied to Nigeria in 1958 ** and to Malta in
1959.2> Tt is, of course, possible to point to earlier precedents in,
Australia, Northern Ireland and the Government of India Act, 1935.

Fifthly, as a colony approaches the threshold of independence it
may be thought desirable to attempt to allay the fears of minorities
by writing anti-discrimination provisions into the principal consti-
tutional instrument for the first time. In 1944 a draft Constitution
submitted by the Ministers of Ceylon included a guarantee of
religious freedom and a prohibition of communal and religious
discrimination; the wording was suggested partly by section 5 of
the Government of Ireland Act, 1920.°° This proposal was
approved in principle by the Soulbury Commission in 1945,%' and
%2 See now Malta (Constitution) Order in Council, 1839, (S.I. 1959, Vol. 2, Appx.).

5. 49; see also ibid., s. 50 and Fourth Schedule for guarantees for Maltese and
English as official languages.
%3 Government of India Act, 1935, s. 288; S.R. & O. 1936, No. 1031.
a1 SR, & O. 1936, No. 1081, s. 21. The Governor is also instructed to allow all
residents full liberty of conscience and the free exercise of their respective
modes of religious worship, ‘* provided they be content with a quiet and peace-
able enjoyment of the same, not giving offence or scandal to the Government ™
(R(;,\(';:i;)lnstructions, 1937, cl. 21 (Wight, British Colonial Constitutions, 1947
Cf. Government of India Act, 1935, ss. 298, 462; and see now Constitution of
India. art. 16 (1), (2). The terms of the 1935 guarantee were similar to.
tl_\ough somewhat narrower in scope than, those suggested by the Indian
Central Committee in 1929 (Cmd. 8451, p. 70). See further, p. 92, anic.
The Governor-General and Governors were required to secure for minorities a
due share in public appointments (Cmd. 4805 (1935)); see also ss. 12 (1) (a)
- gn&l 452W£11)l (i)) of 8t5he 19835 Act.
A6 g ill. 4, c. 85, s. 87 (employment under th .
87 S.1. 1957, No. 277, s. 34. (employment under the Compsny)
:" S.’I' 1958. No. 429, 5. 106; see now $.I. 1960, No. 1652. Second Sched., s. 30.
? Constitution (see note 82, ante), s. 51. The constitutional safeguards of private
property rights recently adopted for Kenya (S.I. 1960, No. 2202, Sched., s. 10)
#o further and are the strongest yet devised, though it remains to be seen
o whether they will be adequate to achieve their purpose.
Sce Cmd. 6677 (1945), pp. 121, 125. 91 Ibid., pp. 64, 90, 96.
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to Ceylon immediately prior to indepen-
n founded on this proposal,® a section
which survives with minor amendments in the present Constitution.
This constitutional guarantee has not, however, invalidated local
legislation making it difficult for Indian and Pakistani residents to
acquire citizenship of Ceylon, although citizenship is a prerequisite
to registration as an elector.?® Agitation by the Ceylon Tamil
minority for fuller guarantees of fundamental rights has been unpro-
ductive.”* In the Gold Coast the 1950 Constitution included a
prohibition of racial discrimination.®* To this were added in
Ghana’s first Constitution °° a guarantee of religious freedom (sub-
ject to restrictions imposed in the interests of public order, morality
or health) and provisions for adequate compensation on the compul-
sory acquisition of property.

The limited safeguards adopted in Ceylon and Ghana will not.
bear comparison with the comprehensive set of fundamental rights
written into the Constitution of Nigeria in 1959.° The Nigerian
scheme has set a precedent that is being followed elsewhere; but
it has its own precedents, and the historical background to these
precedents is important enough to call for a separate discussion.
It should be said, however, that even before the adoption of the
Nigerian scheme an exceptional situation might be regarded as
calling for exceptionally wide constitutional safeguards. The
justiciable safeguards for communal interests proposed by Lord
Radcliffe for Cyprus in 1956 °° went some distance beyond any that
had appeared in 2 colonial Constitution up to that time, though
they still fell short of a comprehensive statement of civil liberties.
And in the following year the Reid Commission firmly recommended
that guarantees of individual rights be written into the Constitu-

tion of an independent Federation of Malaya.” It may be relevant,

however, that this Commission included representatives from India

and Pakistan.?

the Constitution granted
dence contained a sectio

(To be concluded.)

92 §.R. & 0. and S.I. Revised. 1948, Vol. 3. p. 560, s. 29 (2).
o3 Pillai v. Mundanayake [1953] A.C. 514. See generally W. Howard Wriggins,
Ceylon: Dilemmas of a New Nation (1960), pp. 212-238.°

9t Wriggins, op. cit.. p- 258.

95 Q.I. 1950. No. 2094, s. 50; repeated in the 1054 Constitution (S.I. 1954, No.
551, s. 36).

96 §.1. 1057, No. 277, ss. 81. 34 The present position in Ghana will be reviewed
at a later stage.

97 Nigeria (Constitution) (Amendment No. 3) Order in Council, 1959 (S5.1. 1959,
No. 1772, s. 69 and Schedule: see now S.TI. 1960, No. 1652, Second Sched.,
Chap. IIIL.

98 Cmnd. 42 (1956), pp- 14, 30-31. 4344,

93 Colonial No. 330 (1957), pp- 69, 70; see now Part II of the present Constitu-

tion (note 72. ante). .
ission rejected the idea of incorporating Directive

Nevertheless. the Corun
Principles of State Policy in the Constitution (ibid., p. 70).

)

THE GERMAN ATTORNEY—EXPERIENCES WITH
A UNIFIED PROFESSION (ID*

By
E. J. Conn

VIII

T.ms is not the place in which to give even a bare outline of the
history of the German legal profession.** It may suffice to say
.that the German legal profession has not at any i)revious time in
its long and tangled history enjoyed anything like the amount of
autonomy and freedom from State supervision which has been so
marked a characteristic of the development of the English Bar. In
fact, the German attorneyship has today in the Federal Republie
of Germany reached the highest degree of independence from the
State which it has ever succeeded in attaining.

' This does not mean that it is in any way free from such
m'ﬂu}ences. Admission to the profession is still in the hands of the
Ivih‘msters of Justice of the Laender, not of the self-governing autho-
rities of the profession. A typically pseudo-logical argument is
advanced to justify this situation: it is argued that the State
through legal provisions enacted by it, has granted to member;
of the legal profession the monopoly of appearing in court and
that it  logically *° follows from this that it is for the State to
secure the existence of a reliable legal profession for the citizens
of the country.** However, the Ministers of the Laender do not
necessarily have the last word in the matter. They have to ask
for the advice of the Chamber of Attorneys, a democratically
electe.d b_ody formed by all attorneys admitted to practice within
the fixs'trlct of a court of appeal. If the Chamber objects to the
ac%mxssmn of a candidate, the latter can apply to a professional
tribunal for a decision on the application. From the decision an

* The first part of Dr. Cohn’s arti i i

- - of Dr. s article was published in (1960} 9 I.C.L.Q. &
-}33:3[;;:;1131 ;)Ohl}.l?ng s work (see above note 38) the standard work is %Ve?ggl'er
§ achie 615' echtsanwaltschaft (1905). Short summaries are contained in
jr;ri;tis?hlcrsz’ Bezreuch_cht;anwaltschaﬂ (1925), by C. v. Schwerin and in Die
[atisch: ¢ in Vergangenheit und Gegenwart (see note 23 above) by

44 See Official Motires (Beck edition), p. 22. v
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