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Registration of Titles Law (Law 21 of 1888)-Scction8 9. 5, 17, 55
Ea.vcmcnts tmrccorded-Constrftction.

An existing casement is no~ oxtingllished hy the rcgistlation under the
Registration of Titles Law of a servient tenement which omits to record
the casement on the Register.

'fhe proviso to sec. 55 of Law 21 of 1888 is not restrIcted to cu.~emellt@

acquired aIter the date of registration.

James VB. Stevenson (1893) A.C. 162. Applied.
(On the interpretation of clauses in which the grammatical can·

struction creates separ:tte divisions of subjects all separated from each
other by the word "and ").

Goodison V8. \Villiams. Clark 349. Mentioned.
\Vhere there is no ambiguity in the words of a section and where

in the plain meaning they do not lead to any absurd result the preamble
ought not to be looked at. (Per Lyall-Grant, C.J.)

FOSTER-SUTTON for the appellant.
IvfANLEY ICC. for the respondent.

....
ApPEAL from the judgment of Nethersole R.M. for St. Thomas

dismissing a trespass action.
The facts sufficiently appear from the Judgment of Brown J.
Judgments of t,he Full Court (Lyall-Grant, C.J.; Brown nnd Clark,

J.J.) were delivered by the Chief Justice and Brown, J.

LVALIrGRANT, LYALL GRANT C.J. The questioll raised in this appeal is a very
C.l., simple one, viz.: whether an easement of right of way is extinguished

by reg~strn.tion ,of the servient tenement under t,he Regist,ration of
rritles Law 1888. rfhe Magistrate held that t,he existibg ensement was
not extinguished by the omission to record it on the Register in the
entry relating to the servient tenement, since by the proviso to section
55 of the Law easements are not affected by registt:,ation.

On appeal it was argued at considerable length tha.t on a true reading
of the section and having regard to the Bcope and intention of the Law
as a whole, the reference to easements must be construed as restricted
to those easements which are acquired after the date of registration.

Reference was made to the scope and intention of the Law, as
disclosed by the preamble, being to do away with doubts as to title.
I do not think however that the preamble needs to be looked aL or
indeed can be looked at where there is no ambiguity in the words of
the section to be construed, and where in the plain meaning they do i

not lead to any 'absurd result. Section 55 provides that land registered I
should be deemed to be conveyed free from all incumbrances. "

The section contains a proviso that certain incumbrances remain on .
t,he land in spite of the fact that they are not mentioned in the I
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registered title. l\Iost of these llre incumbrances ariHing after the date

of registration but the proviso nwntiolls enselllents gl::ltwrally v.:ithout
80 confining its application to thpln. It was argued t hut by 11 little re·

nrrnngemcnt of the punctuation the dause could be 1'e;l(l as confining

the proviso qua easements to those enselllents which are acquired

subsequently to the L'egi~tration.

I find it impossible so to construe the sectiun without doing violence
to its plain terms. As ~lr. Manley !Jointed DUG one is not dependent
merely on commas hut on the repetition of the word "and" used as

s8pnrnting the various classes of ilt1cmnbrances. There is also the

reference to "subsisting" easements. The section if I may presume
to sny so appears to have been cflrefully drafted and it is significant

,that the interpretation contended for by the defendant and upheld by
the Hesident I\fng.iHtrate is the i~lterpretation which, as we are

informed, has been put upon it by the legal profession ever since the

• law was passed in 1RRA.
:;:~. Thn.t is Rllffieient for the decision of the nppcal, which is dismissed

<C"with c.osts fixed at £ to.

BROWN J. 'rhc land of the plaintiff appellant has heen hronght
. under the operatioll uf the, He,gistration of Titles Law. It is the servient

trtlenwnt in this case. 'rhe land of the nefendant respondent is not
registered. 'rhe plaintiff claimed damages for trespass alleged to have

,', been eOllllllitbd on hf'}' lnnd hy the deffmdant. The clefendanL removed
'L'. 8 fcnc~ ereded across 11 WHy on the plaintiff's land which she (the
.,~: defendHnt) claimed t hat she had n right to use in order La reach the

::;,~'milill roan from her house lnnd.

-?,., The UCliidelnt Magistrate upheld the defendunt's elnim nnd gave
~:r';d~~:iurlgment in her favour nnd from that judgment the plnintiff has

,r;RJlPonled. 'rhere is ample evidence to jm;tify a finding that the
,iW'defenc1llHt and her predecessors in title used and enjoyed this way

~Oro88 the land nOW belongilng to the plaintiff and that by such user

nd 'enjoyment she has now acquired a rig'ht .

..~! .The contention urged by the learned counsel for the appellant

}{"hefore this Court WitS that as the right of way does not appear on the
,~";;~;~'l~laintiff'8 certificatE' of title it must be talien to have been extinguished.
~Jd:: This, contention was in my opinion correctly disposed of by the
~~J1\e8ident Magistrate. He referred to Section 55 01 Law 21 of 18R8,
.the Regigtrntion of Titles Law. Tt was however sought in this Court

'~g-lo establish that the interpretation plaeed on the relevant portion of

·~t;~ that sectioo WilS erroneous and the only qnestion this Court has to

~~i,\decide is whether that contention is sound or not.

't~'/, Section 17 of' Law 21 of 1888 provides that a person who is registered
~':'under that Law with an I\bsolute title "shall be entitlc(l to hold such

. 'land in fee simple together with all rights, privileges and npp\1l:,ten·

,f).::, ences, belonging Or flppurtelnant there~o~ 8\lbject as follqws;
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(1) 'ro the ill(~U111brnlll'eS (if any) entered on t.he certificate of
title, and

(2) To ~ll('h li:t]'iliti('~. rights alld interests :If' lllny \111<1nr the pro
yi~ions of this Lmv suusist over Innd hrought under Illl'
opern tiun of this Law \vithout heillg [:~ltered 011 the Certificate
of 'ritle as incumbrances, hut free frolll all other estates and
int,erc8ts whatsoever, including estates and interests of His
I\'Iajest,v. his heirs und suecessors, save only (ltJit rents, land
tax or other illlpoRt, churged generally on lands i~l Ulis Tslana,
that hrwe accrued due since the land was brought under the
operation of this Law."

.. Land " by Seetion 2 of the Law \vllen lIsed in n. certificate of title
includes easements appert,uining to the land therein deF;(~ribed. This
does ~lot affect the present Hlntter as the proprietor of the registered
land is not claiming au easement.

It is necessary therefore to see what are the "liabilities, rights and
interests" as may. under the provisions of this Law, subsist over Land
brought under the operation of this Law without being regip,tered fiS

incumbrances. "
Those "liabilities, rights and interests" appear in Section 55 of the

Law. By the proviso t,o that Section the land inuludea in the
certificate "shall be deemed to be subject to any
easement acquired by enjoyment or user, or subsisting over or upon
or .-nffecting such land."

It was contended that the cOIlstruction of the section required that
such easelllents should be confined to ellSell1ents acquired since the
land was brought under the operntioll of the Law OIl [l,CCOU~lt of the
words occurring later in the same section. This constrnction does hot
appear to be possible. 'rhe grammatical construction creates separate
divisions of tlle liabilities, rights a11d interests which Ileed DOt be
indorsed on the certificate hut which nevertheless cont,inl1c t,o exist.
They are aIt separated £1'0111 each other by the word "ll~l(l" which makes
it plain that the ,vords "that hnve accrued due Rinee the Lanl} was

brought muler the operation of this Law" apply to the immediately
preceding words (irrespective of punctuation) viz.: "and to any unpaid
rates and assessments quit rents or taxes." ':rhis eonstruetion so far
as authority is ~18cess::try is supported by the ease decided by the Privy
Council of James vs. Stevenson (1893) A.C. I£)2 and it-, mfty he added
that Goodison vs. Williams deeided by this Court hns no application

to this case.
The nppeal is dismissed with £ 10 costs.
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