"
%
/]
2
J .
'f f\}
;oA
S ) |
5 O
R
Z A
A
3 %
'.‘:J OO
1 —
% \e/f
3 s
LIy
S
. i
d,
= |
g
J =h
DT. =
3 A
3
) =S|
"D N
r:— N’)
T =
2 S
e
: ?CJ
3 ()
u ool
& 5
-
S A
T~
.) .F_‘.,_i IE
'-.’ -)r
= F
Q,J. 4
{ ~
< ('j
sa <
oy
.
it
&
o uﬁj
3y
; f ~
s Sy
g
3 U
i 5
D
I

¢ A g '
»Jf”t N . CLfyﬁj 2

\\\’ — 4'!C__’.
Q\ (‘ JAMAICA izim?c:LﬁuLkﬁﬁbc-JDVC?:)qq \5\%DC§‘

‘\/Lc'c‘»r'v— u)‘FG? Lli

IN THE COURT OF APPEAL

SUPREME COURT CiVIL APPEAL NO: 25/87 YV\a ka L\(D; eguxfﬂ
b»t.{ CLE%L.\ e RAE GM ’\r\LJ\ \\
Ym4ﬁ44>&¢
BEFORE: The Hon. Mr. Justice Campbell, J.A. 5 |
Jhe Hon. Mr. Justice Wright, J.A. |°0 8,0 g of EAC~C1at
he Mon. Mr. Justice Forte, J.A.

BETWEEN DESNOES & GEDDES LTD DEFENDANT/APPELLANT
AND KENNETH M \SON | PLAINTIFF/RESPONDENT

Patrick Brooks for Appellant instructed by Nunes, Scholefield
Delecn & Co. “

Richard Millingen for Respondent instructed by R.M. Millingen & Co.

April 25, 26, 27 & May 30, 1988

CAMPBELL, J.A.

The respondent issued a writ with statement of claim in negligence
against the appelfanf on April 5, 1982, Defence to the claim was filed and
served on The respondent on June 15, 1982,

The action waes placed on the cause !ist and the parties were so
informed by letter from the Registrar of the Supreme Court dated March 6,
1985, It was subsequently put on the week's list for trial and actual ly
came on for trizl before Alexander J., now deceased, on June 27, 1988,

The respondent was absent, so also was his attorney-at-law. The
learned judge accordingly struck cut the action with costs to the appel lant.

The attorney-at-law for the respondent became aware since at least
October 24, 1985 that the action had been put on the week's list for trial.
Whether an enquiry was then mounted to ascertain the fate of the acticn is
not evident on the record befecre us, but certainly from the affidavit of

Mr. Millingen, he had knowledge from iMarch 18, 1986 that the action had

been struck out on June 27, 198S.
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The respondenf Through hIS a?forney Mr. Mllllngen who had

S rematned such from The commenoemenT of The acfuon, tssued a Summons

| 3;ddafed chober 16 1986 seek:ng .o seT 351de The Judgmen+ and order of .

lf)-'. T

'nAIexander J
| The Summons camo bofo"e 1ne Masfer who on December 2 1986

| f'fmade an order seffing asxoe Tne aforesald Judomenf and Order.  f*:".”
- The !earned Mas?er s find*ngs are sTaTed Thus'nddd' |

”Seo?uon 254 of Tha C!vzl Proceduro Code“;fa;f::m.
- prov;des Thwf B

‘Any verd|c| or- Judgmenf obfaineo where'n._ R
“any party doss not. appear at. the trial =0

- may be set aside by the Court or a ﬁ--n'
'"Z'Judcc upon stich terms: as may seem fit,

.. upon an applica1|on made WIThln Ten days
"f'af+er The frial, S S
__'SecTIon o76 g;ves Tne courT power ?o enlarge B
f'.+1me. 1 do SO NOW: e e o
_g-ln aocoroﬂnc w:?h The prov1510n of scchon
. 354 order-in terms of. summons dated-16,10.86

costs thrown away and costs of: .and lnCidenTal

- fo the summons: To ?he defendanT To be agreed
= or taxe dcﬂ.f. ' . R .

The appeilan1 w1Th !eave aopeais ageinsf +ho dec1s:on of The Masfer._l-j

Mr. Broo&s for The appollanf submtfs f;rsf!y, Tha? The MasTer had

'dfano JUFISCICTIOﬂ To enfer#wan The Summons,'as she dsd noT come wlfhnn The

"-;meanlng of "Courf or a: Judge“ who alone are compefonf under SecTion 354 of of?"

*;The Judacafure (C:v11 Procedure Code) Law +o ssT asnde JudgmenT or order

;'~:': made under Secf:on 353 of The aforesald Iaw.d aecondly, gn The assumpflon

'”1.”;' that fhe MasTer had Jurlsd|cf|on, she wrongiy exerCiseo her olscrefion To

:e“enlarge +|me purporfedly 1n exerc:se of powers conferred under Secflon 676

"ff;of *he JudlcaTure (CIVII Proceduro Code) Law, because no explanaf;on for -

"'ZThe inordtnafe delay tn ?aking ouT *he Summons had been advanced ln The

aff1davn+ or ofherW|se._ Thirdly, on The merlf The raspondenf had no+
"eshown why the discreflon of The masfer shouid be exerc:sed 1n hiS favour L
:'ﬁ:by seT*;no as:de ?he JUGJMbnT of A!exander J., bec@usc nc reason whafso---d'

}-;,ever for hIS non-aTTcnoance af The Tr;al on June 27 1985 had been advanced.._



Mr. Ml!l:ngen ?o The confrary submnffcd fha? as a maffer of

| coﬁsfrucflon Judgo" :n The express;on "Courf or a Judge" menfloned . .'
T- }|n Secfaon 354 of +he Judnca?ure (C|V|I PrOCqure Code) Law tncludes :
' 5 a Masfer in Chamber bﬂ onoly, hu submufs fhaf decssuons in The .

]5}Unsfed Klngdom which implseoly esfabi:sh The rule ThaT appllcaflons

' _To seT asrde Juugmeﬂ.s gsven Jncer'Secfnon 353 can only be made To a

:JUdgo 1n open cour:, are o uO persuaslvm auThor;Ty here, because

B & L

such dCCISIOﬂS aro bgqed ohs ne word;ng of Order 35/2 of The Unlfed

'“; Klngdom Supreme Cour? DFQPTICF 1970 WhICh prcvndas Thaf only a courf

- can seT aSIGe such ordere 'n.he order reads as .olicws.:_'3'

"35/“ 2 (T) Any Judgmenf order or vcrdlcf
___,obfalnud where one party does net n
S appear at the trial: may be st aside
L by the Court, on the. application of .
o othat party on: such Tgrms as. IT Thlnks
'rivusf oo S SRR

Thus Nr.:NiJlxnaen 31hmlTs ThaT as Scc+|on 554 of our

':;Judtcafure (CIVII Procbdure Coge) Law menf ons "uourf or. a Judge" hmrc—.,*'

"'f_as The U K Order 33/2 m@nflcns on!y "Court", our sfafufory provus:on i$33

'V;lWIder +han Thb U K prcvnston.. Our prov:s:on he says :s wtde enough ?o

";_cover JUFJSUICT!Oh of a MﬁsTcr To hegr applzcaf:ons.._y_g:m

Mr. Milllngun‘s subm1551on 1n Thas regorc xs wifhcuf merlf bucausei"

_ ’Cour+‘ as menTloned an O.der ‘5/2 supra lS ccflned To cover Judoe in.

-'chambers and a.MasTer;_ Cvurf ,5 Oef|n€d Thus.s.:T'

"ln These rulbs unlcss The con?exf oTher-.-:-’
wise requires tthe court? means: the High -
Y Court or: any’ one or more judges thereof |
.-gﬂj3whbThcr sitting in court or in chamoers
- or any master ...;.;....., but the
_'5;gfore00|nr provision shall not be- +akun
.--'1;*3as affec?:ng any provision of Thesc rules
PRE secesse by virtue: of which the auThortTy
o and Jurisdicticn cf a mdsfer is: chlned
'}and reoulafud " f': v



I
A

o

The U K dec;ssons despifc The wtde deflnlflon of "Courf“ all

L dcmonsfrafe Thaf appllcaltons ure fo be made in open cour+ To a Judge :.ﬂﬂ

"j_und preferab!y To fhe Judge who nad ulsmnssed Thc ac?:cn.,:lﬁ““ff;" 

L Schafer V.. Binh (1970) 3 K B._a? p. 143 Lush J., 1n gthng reasons

- fcr ex?enqlng Tlme wufhfn Wthh To makb The applicaflon sald.  3-'

"'“Mrruoval, I Tnsnk ThgT these app!icaflons
ouqh+ to be made to the. judge who tried
the case and 't so happened that | was: noT
S!TTing on .Hu SIXTh day affor Trlal "

PR

N j';  in thT v..H ds +h (!885) 2° “h b p. 322 an. acflon came on . 1','
.“~gfor frlal bufore POi]uCK B or Zflh Apr:l 188J.” The pfatnfiff d d nof o
"f appear and Th@ “CTlOn w:s dtsm SaCd w;Th cosfs . The pla;nf:ff was noT i

o _awaru Tha? The OCTIOH had comc on. for ?rsgl unTtl gbouf Sepfember 1883. '-

.S:j’ As The perlod had explreo w1Th|n wh:ch rhb pialnflff cou[d haVb app!led- 
.f?~To set as;de The oroor of cismlsdal he appegied To +he Cour+ of Appeal : ::H

";Z:CofTon, L J.;.+ook TH@ Oqur;unl y To lay Jown +he grocedurc whlch B

.*;shoutd be foilowed before ppeaitng Tu Thc CourT of Appeal AT:page_{-'s"

13]323 he sald.iy_.-“~73

e We. are of +hn oplnion ThaT The Pialnflff' s
. proper.course was to apply to the Judge To
. restore the cause on the ground that the ...

.- plaintiff was absent Tper incuriem’. I am

- far from saying that this court cannot -
“ - .entertain an apceal from 2 judgment - wade -
by default but in a case like the ;resenf o
SURE R o -3 rmnchanT to prevent the Court of
- Appeal being flocded: by hav:ng to hear
- cases in the first instance. 11 is There-f-
. fore right that the Plaintiff shcujd- first
V. moply to The judge who gave The judament fc
"‘resTore thi! aCTImn.....;..-ThL appeal mus
#stand over . a fortnight, to give time for
Yhe Plg:anff to muke such ﬂpollcaflon to .
The Judge’as . he may be advuszd " (empha5|s m%ne)

ﬁTu;juTmmnurefls we!i foundeu on’ +he prlnCIple ThaT courTs of
,Lfnnﬁ!?ﬁurtsancf;on cannoT exerc;se appellafe JUFISdICTIOﬂ :n rgspecf

mcffwrs adJUdlCand upfn by a coﬁurdtna+e, weThin The Iaffer 'S

.'.S:JUFISdICTICR nd comﬁefencc.; A forfior1 a masfer can LXGFCIS@ no such
'.f_appeliafe-Jurlqduc+|on.: We would aCCUrdinqu adopT The es?abllshed ji-

;procedure 35 betng Thp necessary and appropruafe cne . for appllcatlons under: _; 



'.TZSecTaon 354 of our abovemenfnoned Iaw. We accordlngly aoreed wlfh

'53f Mr., Brooks Thaf The ! ned Nasfmr had no Jurlsoicfion ?o enfer?ain

ff]The appl;cafaon and her order was, |n consequence, a nulilfy._ lf is:

; :ﬁ_unnecessary for us 10 conssdar ln dep?h The ofher qrounds grgued by-

l Mr. Brooks lf lS sufrtcnmnf To suy fhaf fherc is consscerabfe meruT

"'_fln hns subm|SS|ons 01 eF cb of .hese qrounds and Thaf we would have had o

: no hesuTaf:on in a!'owtng Tho dppoal on- Those grcunds._- 

if wab for The abovo reﬁ ons rha+ Ae alloweu fhe appeal on

”:’”_52April 26, 1988 gnd seT a51ce fho order of The Masfer w:fh cosTs To The

L 5-tappelian1 agalnsf ?he respcndena..;o?3-'”.'
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