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Pitter J.

The plainciff is the owner of primiscs No, 19 2oredise Street in the
pavish of Lingston. 0Oo thiuse premises were the plaintiff's dwzlling house
and anocher buildiug, his buquy. On the 31lst Drewmbov 1984, whilst cooking
gas was being deliversd to the premises, there was :n explosion and fire
which destroyed both buildings =nd their respectiv: contents and e¢quipments
for which a clzim of $1.303,234,49 is made against th. Acfendauts for negli-

gen.ce,

The lst, 2nd and 3r¢ Jdvfendants deny negligence auwd averred that any
loss or damage to the plaiutiff wis caused entirely or in the altcrnative
centributed to by the plaintiff's own negligence aund further or alternatively
W.is caused entirely or conitributed to by the negligince of the 4th defendant,
The 4th defendautaverredthat it engaged the scrvices of the 3rd defendant
¢8 an independent contrnctor for loiding wnd delivery of liquified petroleum
gzs (L.P.G) to its cusciom:.rs and that it owed no duty of care to the plaintiff
amkg not otherwise lisble fnr the negligunce2 of the 3r¢ cefendant, his servaats

‘cr agents.



The lst and 2nd defendants ars delivery me2n and ~mployees of the 3rd
dofendant. The 3rd diofendant is contracred by ths 4tb defendant to load,
transport and deliver cooking gas to its several customcrs. The 4th defen-
dant Tropigas S.A hercinafior zeferred to as Tropigas manufactures cooking

gas (L.P.G) and supplies its several customers.

Thomzs Dewdney tﬁa plaintiff, testified that Tropigas has been supply-~
ing and delivering gas to hia for over 12 years up to thc date of the hcident.
After he had installod thae ovons In the bakery, Tropigas selected an arva
where they installed che otorag: tank to store the gas supplied by them and
did the fittings iucludiig th: lin. from che tank to ths oven. This tank
wes inside thoe building some 10 - 12 fect from ch.. bazkuery oven. H: had
nothing to do with the instellation. As far as he is aware the lst; 2nd aund
3rd defendunts had nothisg to do with the installation. The arca of the build-
ing which housed the bakery und the gas tank is about 35 feet x 55 feet to 60
feet. The plaintiff regrrd.d th: system as safc since he had been using it
for'lo - 12 yecars without incident. He did not regard himself being under
eny obligation to ensure th: szfe delivery of gas and h- took no steps to
ensure that gas was dolivered safely to his premises. he raceived no safety
instructions from Tropigns. He said the oven carricd 2 pilot light which
burned continuously so long =3 there is gas in th: tank. The pilot light is
cnclosed in the oven and not visible. There was no naked lights in the
building and admitted it would be dangerous to have 2 naked light in the
delivery aurea whilst gas wzas being delivered. The dolivery men knew about
the pilot light in the oven. There was no switch to turn off the pilot light -
it would have to be blown out zt the oven e¢nd. However this wvould causa a
build up of gas if it wss not zllowed to be burnt off by the pilot light.

On: can turn on or off the oven from the tank. If gas is turned off at the tank
there would be no éas flowing to thi& oven. If on: turms off the gas at the

tank, the pilot light would go out and no guas would «scape.

Mr. Dewdney could not scy whether the accidcut would have occurred if

the pilot light had hot bren on,



O

He never thought of extinguishing the pilot light when gas was being de-
livered. It is his view that every safety devise should have been implemented
by the delivery men including extinguishing the pilot light whilst the tank
wac being filled. There was a guage on the tank which had a range 0 - 90

to indicate when it ie full, 1ie does not know of a lock-off valve at the end
of the hose leading to ths rank. There is a nozzle that ~nters the tank by
meang of screwilng it om. H: also knows that thzrz is a valve which controls
th: flow of gas when gus ccasss to go in, if operatiug correctly it would
shut off. As far as h: ku.w the valve is operated manually. When sufficient
gas 1s in the cylinder 2t is closed off by hand, by screwing a gadget i.e.

a lock—-off valve. Hh2 had nothing to do with the connecction or disconnection

of the hose.

Mr., Dewdney's evidance is that he had ordared gas from Tropigas and
on the 3lst Dacember 1984, at about 9:30 a.m. on returning to his premises
hz saw a large crowd and his premises on fire., Thars was 3 Tropigas tanker
parked some distance down thc road in front of tho promises. The first
defendant Lanny Pinnock admitted being the driver of the tanker. Mr. Dewdney
said when he asked him how the fire came about, h: said he did not close off
the tanker in time and the pilot from the oven ignitc the gas. Mr. Dewdnay
said Mr. Pinnock told him he was employed to Tropigas. Cross-examined he
said he did not know of any contractors as ovar the years he had been deal-
ing straight wich Tropigas and it was Tropigas that had been delivering gas
to him regularly for ths past 12 years. He regards th? 3rd defundant as a
despatcher. He said that whzn gas is being dsliver=d, the defendant Lanny
Pinnock operates the pump from the parked tanker/truck which is connected
to the cylinder on his prumises by a hosc 50 fect to 60 fuet long. The
51cpnd defendant Winston Llowellyn makes the cona-c:ion of the hosc to the
tank in the building. He said that sometime after th- incident, he spoke
Yo Mr. Walker the 2nd dcfzndant and asked him how tho fire¢ started to which
Mr. Walker replied that “th. flow of gas did not turn off in time and it
goe o the pilot light in th2 oven and caused the fire.” He said Mr. Walker
told hfm he had disconncctuod the hose from the tank aad the gas was stil]

pumping, into the building.
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Since the dncident he has:been taking.gas from Shell Company." - Their
tank is now located in an opcn area. He regards the location outside the
building as a much safer devise. Shell has given him instructions regard-

ing what should be done when gas i® being delivered.

He testified that prior to the fire his personal estimate of the value
of the building which he described as being concrete blocks, bricks, zinc
roofing and tiled floors at $150,000; baking equipment $142,000; goods in
store-room which include items such as rice, flour, cormmeal, sugar, soap,
cheese, saltfish and other dry goods he estimates at $154,000.00. When
challenged under cross—examination he was unable to givec details of the
gravity of the goods lost, but said that the figure of $154,000 way below

his actual loss.

Michael Powecll a handyman employed to the plaintiff testified that
on the 31st December 1984 tho lst and 2nd defendants whom he knew before
came to the plaintiff's premises delivering gas. He said a Tropigas tanker
was parked on the road along Paradise Street and a hose attached to the
tanker. This hose was lad from the tanker, through a passage, through the
bakery and connected to the tank, He sald that the 2nd defendant Winston
Walker made the connection to the tank whilst the lst defendant Lenford
Pinnock was outside by the¢ supply vehicle. A few minutes later, he said,
the defendant Walker began to disconnect the hose from the tank. He saw
gas escaping between the hose and the tank head. On finally disconnecting
the hose gas started to spray, it was coming out fast and ther there was a

fire and explosion in the building.

. Cross-examined . he said he never heard the defendant Walker saying
A1l lights off". On previous occasions when gas was being delivered by
the said tean he had never heard them telling anyoune to turn all lights off.

He c:annot siy whether the oven was on but nobody was in that area at the time.

Mr. Fitz Marshall a retired Sergeant of Police testified that he has

known the plaintiff fox over 40 years and is acquainted with his business.



He has a fair knowledge of the business operations including the bakery equip-
ment, the grocery and stock. He had last visited tho plaintiff's premises

3 - 4 days before the incident. He said he does not claim to be an assessor
but as a man knowing about such, he thinks he could make a reasonable assess~
ment of the plaintiff’s business place. Although he has had no training as a
valuator, he has been around with respectable valuators and had watched them

carrying out valuation on premises.

On his last visit to the plaintiff’s premiscs thc grocery and bakery
were all stocked. He placed a valuation of $500,000 on the grocery which
included items such as flour, sugar, soaps; insecticides, butter and mis-
cellaneous grocery items. The bakery which consisted of 2 large oveuns,

2 stoves and lathes he¢ values at $40,000. The office equipment comprised

a computer and printer, chairs, cabinet, carpeting, 1 seot Encyclopedia, novels,
2 typewriters and filing cabinets he valued at $100,000. The dwelling and
business placc he values at $400,000 - he regards his figures as being
equitable. The figures h: quoted refer to the valuation at the time of the
fire i.e. December 1984. Hc was cross—examined in relation to the price of
flour and other items as they existed in December 1994 and the curreant prices
he gave the figur:s. He also gave the prices of the ovens,; stoves and filing

cabinets as they existed in 1984,

Mr., Lincoln Brown's ecvidence is that hc is a chartered accountant and as

such did all the books and prepared the accounts of the plaintiff. All
rccords were destroyed by the fire. Be cstimated the plaintiff’s inceme

at $200,000 from 1984. He arrived at this figure by taking the average of
the 'plaintiff's earnings over the last three years prior to the destruccion

of tlhe premises in 1934.

Mr. Lloyd Chin icetifiod that the plaintiff is a friend and business
agsspciate. He knew the plaintifi's cold-storage rooms as he 'sed to store
goods there ovar short periods. Goods in the cold-storage amourtcd to abong
$.00,000; in the Wholessle store-room $100,000 to $15G,000; in the bakery

store-room $200,000 to $250,00C; bakery including dewliling-house $300,000.



be said that the last time wp: visited the premise:i was i1n Xmas week prior
to the fire. Alchough o did not taxe an inventory fi saw items such as
bacon; chicken, chicken back, minced meat, liver, poik, frankfurters. The
store-room was full of siock. He arrived at theso figures by cstimate and

they relate to 1964, At this peini the plaintiff clos<d his case.

Mr. Leniord Pinnock ihie lst defendant gave evidence to the effect that
he is a salesman who was cmploy=d by the 3rd defzndart to sell and deliver
gas. Hc now sells for Shili Gas Company. He is p«id monthly by Mr. Lawson.
He said he worked with Tropigas up to the time of the fire at plaintiff's
premises. He was never crained by Tropigas. However with Shell he reccives
training in safety. H: suid hi had worked with Tropigas for 20 years and
had been delivering gas o plaiutiff's premiscs for about 10 years. Up to
the time of che fire Mr. Welk:zr the 2nd defendant assisted him. Mr. Walker
would connccc the hose and ramove and roll it up. They would leave Mr. Lawson
ot Tropigas in the mornings -~ who would moke up the pag.rs and they would
dzliver ths gas. In the abscnce of Mr. Lawson thay would get instructions

from a Mr. Powell, a supurvisor at Tropigas.

He recounted that on the 3lst December 1984, hi made a delivery of gas
to the plaintiff's premises. he said he drove the truck on to a sidewalk
whilst Mr. Walker drew th hose through a passagz to th. back of the building
and connected it to a tamk which is very near to th. kitchen, From whoere
he was in the truck he could not see Mr. Walker miking the connection to
the tank. On receiving a signal from Mr. Walker i.«. a ‘vibration' to in-
dicate the filling of th- tank, he locked off tbho supply. It was whilst he
was at the truck writing up the bill that he heard ar (xplosion inside the

plaintiff's premises. He next saw Mr., Walker without clothing suffering turms.

In describing thc op.ration of the syst:im he said this:

"The hose I usz to deliver is a rubber

hose lined with wire irside it. Thers

is a nozzle to che tank end which is
screved on <o the tank., There is a leck-
off by the nozzlc. Whenever we squar. up
and I lock off my e¢nd and ready to take off,
there is a littl: split valve at the hosc
end {speakivy about the prazsent £hell
Ccaupany Co-opevation),
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The ous : used at the time (Tropigas) did
not cecry a split valve. The split-wvalva
relzases the pressure from th: nosc veory
slowly. Thu operator at th: fank -nd would
crack thx hcse wud (unscraw it) iiztl. by
lipile =c that gas does not sprrad. 1in
disconnceting I would have to cur off the
flow from the truck end and he weuld dig-
conni i, A little gus would comn oul in
puliisg 2£f the hose., Gas would :.scups in
th> #lr wiin the hose is removid - 1° comus
out tard sonctimes - plenty would cawt: ouf,
The pr:seoni system (Shell) dowc couc cllow
the trapp:.d gas to oscape with forer -
bzcaus: of the splictter valve, i: rolrases
it slowly.

Wr. Pinnock continuing seold tnat the truck was ow:ad by Tropigas, th» vehiciu
was insured in the nam. of Tropigas, all the equipm.nt on the truck was owned
by Tropigas and the tank on the plaintiff's premiscs belonged tc Tropigas.
Since Shell took over from Trepigas, the tank on zb: plaintiff's premises

18 now locared to an svrua ouiside of the building - Zor from the kitchen.
Cross—examined by Mr. Morrison, Mr. Pinnock said h: praviously worked for
another contrector whu usr-d o pay him and when ir. Lawson took over,

Mr. Lawson coutinued paying him. He admitted thet ac never personally gave

~nstructions to anyomc to turn off the stove, He donicd £elling the plaintiff

o
»

= did not lock off tho taak entirely and chat was why it eaploded. He said
he could not sze the pilot light - the burnor was off. H: also admitted suppiy -
ing gas to the¢ plaintiff for cver ten years using the came system and m:thod
he earlier described. He said the plaintiff had nothing to do with instruc-

tions as regard the filiing cf his tank.

Mr. roland Nelson is «n cngineer at Shell Company who looks afcer the
LFG (cooking gas) operatious there. Previously he workcd with Tropigas. His
evidence dealt mainly wich the system of delivary and supplying cooking gas.
de is familiar with ths .quipment uscd in this exircisc. He said that the
difference in split-valv: hos@s and those without is that the split-valve can
be opened to release prossurc before the hosa is disconnsctad. The split-valve
allows the gas to leave tht hose at a much slower rati. and simaller Volume

than pulling the hos: oil.
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Ticre is a certain emouut ¢f sanfety factor in the splitv-valve in that with

it zes would dissipac~ in vhe air without coming ocut of the hose at onc tims.
Hosvs, he sazid, should re: b2 usad without safety valvec, A systezm without
split-valve would ceus. gas coming outr suddenly wher b hosz 1s being taken
off. As a safoety precoution, tanks should not b incid: the building - this
is unsafe. If there is ¢ rupture of the tank th.r: wculd be too much gas ic
it to dissipate safuely. If vhe tank is ip ch.: opeuw #na gas escapys, it would
dissipate and would not burn, If the tank is encloscd mnd gas escapes, it
would be confin.d, and ot th: correct temperaturs, it would explode, He
further said that commuc ication between truck drivir and th: porson connect-
ing the hose at the tank-:ud should b: in a lin. of sigit and be able to call
to c¢ach other. They must be in contact. If the tank is enclosed in a build-~
ing and the driver in the truck, if the driver cannot sve the man ac the tank
2r.d, then dezlivery should not be made thers., It is th: company that makes
dilivery of the gas and in such 2 case delivery should not be mad:e. He said
that when gas is locked off from the truck end gas trapped in thz hose., If
the pump is still running th: pressurs could get v:ry high and the driver
should hear the strain on the pump. The strain on the pump would be 2 signal
for the driver to lock off thc pump. This is not n rs1lirble systom in that
tharce is a lot of pressurc on the hose and on the pump ~nd the hose should
uot be subjected to such strain. Preventive maintonancg, he said;, is the
rzsponsibility of the Compsny s the contractor is not cquippead to conduct
any preventive maintensanc.. nor equipped to remady it. If pilot light is on
and gas 1is in an enclosed ar a4, there would be a dacger of ges being lit -
48 escaping from any psrt into enclosure coming in conceocet with a lighted
pilot light would causc an explosion. A basic prac2ution; even in a2 case
where a split valve is usad; is not to have any naked light within a minimum

of 10 feet..

Winston Walker's cvidouce is that on 31.12.84 himsclf and Lenford Pinnock

wevr- delivering gas at the plaintitf's premises when an explosion occurred,



H= was at tie tznk ead of the operation conmnectiag aad disconnzcting the
nose. He spoke of the systcm used by hims=1f sal th> driver Mr. Finnock
in the delivery of gas. That day, he said, he told comcone in the kitchen
tolock down all flames cad this was Jdonc. It was whilst disconnecting
the hosu, gas was tr ppad b tween the lock~off and ¢h: close¢ znd. There
was a valve to the @1a of 2% hose but no blecder. He sald that no meter
is attached to the plaiutiff’s varnk. He dismissd th. suggestion that

h. disconnected the hos: whillst gas was still buing pumptd into the tank.
This he said would b. impnssible as the gas was boung pumped under hwavy
pressure. Ho denied ©ollirg the plaintiff that th. cutziner was full,
that the driver did not cura off the gas, and that ho Jdiscomnected the

hose from the tank whil:® :zh: gas was still buing pump:zd.

Llewllyn Lawson's ovidzne is that he is a contractor for Shell Company
¢olivery LPG gas -~ proviously he was a haulage coutvrscvor for Tropigas

¢i livery bulk ges. Shull Company subsegquantly took over the operations of
Tropigas. He was first cmployed to Tropigas as - driv 't in 1970. He subse~
quontly took over from  provious contractor and w.s paid waekly wages by
Tropigas. 1In 1973 thot srrangement changed and his stetus was that of a
coatractor with the respoansibility of hiring and paying 2n assistant from

che commission on salzs h: would then be earniug. he no longer received
wages from Tropigas. Although nis stutus was chengeld, hi did not sign the
prepared contracts drawr up by Tropigas as he ragordia them as unsatisfactory.,
The vehicle he operated was owned by Tropiges. The tenk in which the gas

was stored on the plaintiff’s premises belonged to Tropigas. Mr. Pimnock

is employed by him @3 = driver. H: is respomslbl: for »mploying his own
drivers and assistants. He pays them anu mekes the statutory deductions from
their wages. He pays his own taxes. If any of th: assistants performs padly
th: Company would reprimcud them. He could dismiss ~ny of them if they ar-
not performing. He cousiders himself working und-r = contractual basis.
Customers are those of Tropigas. HMr. Daly closad th. case for lst, 2nd and

3rd Jdefendants. No zvil:zuce was given by the 4th dofcudant, Tropigas.
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lir. Morrisom for the 4th dufendant sought and was allowed an amendment
to the defence which .escrtially brings his dufoncs ir line with that of

the lst, 2nd and 3rd d:fendants ~ it reads:

(7a) in the slternative, this def.ud.nt says
thiz ony loss or damage suffurecd by
th: plaointiff which is not =2dmiti-~d was
caus. d ~ntircly or contribui-d <o by the
aagligonee of the plaintiff.

Particulers (a) failing vo «usure ihat
th.r> was no naked light in his premiscs
wuil~ gae was being duliver:d thorveto at
his ¥ guest. (b) Fuediliag ro obs rve the
n.c 552y and usual safety m.asur:s whilst
g=3 w:s belug de-livered ro his pr omiscs.
(c) Maintaining an improp.r system of the
d-1iv.:ty of gas onto his promiscs.

tir. Daly observed thet Tropigas has given no «ffirmative evidence. He
argued that the lst, 2nd and 3rd defendants wer» ouly agents for Tropigas

carrying out the inezructions of Tropigas in th: only monner that they

O

could, having regard to the system set up by Tropigas. That Tropigas in-
stalled the tank ia zu o 2 which was extremely dangerous. That the loss
and damage to the plainiiff wae caused by the negligunce of Tropigas by
not instaliing a safe systum for the delivery of gas and that neither of
thesez defendants war- liablc in negligence or coutributory negligence.

He submitted that th: defuwndant Llewcllyn Lawson is not an indcpendent
contractor in the legni sz:nse. That although tli~ lst and 2nd defendants
were employed by Lawson, Lewson is to be regard.d oaly @s an agent for
Tropigas, Draft lzttors of contract were never sign.d by Mr. Lawson as he
wis given no insurance protection and he too contends he is a mere agent
of Tropigas. Thes: lztroers were tendered z2nd 2¢émitrid in ovidence as
cxkxnibifs.

Mr. Morrison on the other hand submitted that thc business of the

+gelivery of ges was ccutractzd out to Mr. Lawson who was an independent
contractor with the lst and 2nd defendants as his empluyees, On this basis,

he said, Tropigas cznuot be made vicariously lizble for negligarnce on part

oi the lst 2nd and 3rd acicndants., He relied om this submission on the

ground that Mr., Lawson is paid a commission on sales and not wages.
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That the lst and 2nd defeucusuis 2re paid by Mr. Lawsct who his the power
o hire or flre them. d» contonded chat the 4th d:fondant is not liable

in negligence.

before negligenca can be attributed to any or all of the defendants;
it must be swttled whothizr in law Mr. Lewson is an incdependent contraector,
An indepeudeont contracier iz a p:rson; who curri-s ou ¢n independent employ-
uent and contracts to do cortain work, which he ¢oa & 2ide for himself how
it should be dorc. Whiioi i may be subjcecc to tiv dircctions of his em-
ployer, in no sense is G- :ither under any contr..ct ¢if szrvice to or undex
the control of the employ:r and ho is free to purforiy the work im his own

way. See Hardacker v, I3l: D.C. {(1696) 19¢B 335.

In the imstant c23. the cvidenes is that the doefeacant Lowson had no
p=rsonal arrangements with &ht pleintiff regarding zhoe delivery and supply
of gas., Ho was given incirvucticons by Tropigas to collect pay from customers
on delivery of gas. H. couid not decide for hims 1f hkow the work was to be
done meither was he fre- to perform the work in his own way. The method
of the supply of gas ¢ the plaintiff wis the cr:ation of Tropigas dand not
of Mr. Lawson. Mr. Lzwson thurefore cannot be regurd:d as an independent
contractor as he was not his own master for all prvaetical purposes; he would
therefore fall under thz coiegory of a servant, b-oing = pcrson who has to

work under the directions of his master Tropigds.

The evidence regirding the events leading up to thi explosion and fire
on th& plaintiff’s premises is largely uncontrzvertsd. In fact it is
supported by the lst, 2nd and 3rd defendants. My findings of fuct are as

follows:

1. That on the 31lst December, 1984, thcr: was an
¢xplosion :nd fire on the plaintiff's premises
which burnt down his bakery and dwsiling house
and the contents therein and that hc suffered
damag: 1s = result.

2. That th- 4th defendant Tropigas s:l:izt~d and
install:d the storage tank on thc plaintiff's
prenisces z2fter the ovens were already in
placc aud that the plaintiff had nothiag to
do wiii. its imstallation.
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3. That ¢a= Lauk on the plaintiff’s pramice
belonged co Tropigas.

s

4,  That ¢he dzlivery truck and the apperatus

for suppiying gas belcnged to Tropigas,

5. That the gas (LPG) that was being supnlied
beloagad o Tropigas and it is daugrrous.

6. That Tropigas provided the egquipment and
up its own system and method for ths sup
of gas to tha plaintiff's premises.

7 That gas escaped from the hose a: the de
end whilst it was being supplicd.

8. That the pilot light in the ovens were o
the tim: of the supply.

9, That tte abseuce of a release valve at ¢
nozzle of the hose did not allow for gas
backed up in the hose to be dissipated i
small volum2 which wculd in ity escape
being haruless.

10. That the method of the filling of the ta

faulty znd as such became a source of da

Because gas is a da:gercus thing, those persons who

use 1t are subject the 1lisbility of the Rule in hyland v

LR 3HL. 1In the case of North Western Utilities Ltd. v.

set
ply

livery

n at

he

n

nk was

nger.

make, supply or
. Fletcher (1868)

Guarantee and Accid~ut

Co (1936) AC 108, Lord Wright explained as follows:

That gas is a dangerous thing wichin the
applicabl: to things dangerous in chwmse

rules
lves

is beyond question. Thus the app::lants who

are carrying in their mains th: inflamsb
and <xplosivss gas are prima faci~ withi
the principls of Rylands vs. Fl:tchuor; t
is to say, that though they are doing no
wrongful in carrying the dangercus thing
long as thay keep it in thedir pipes, the
prima fscic wichin the rule of sivice 1i
if the gas escapes; the gas counstituted

extraordinary danger created by thc appe
for thzir cwn purposes, and th: rul:s ost
in Rylands aund Fletcher requires that th
their peril and must pay for damagzs cau
the gas if it escapes, even without negl

1le

n

hat
thing

s SO

y come
ability
an
llants
ablished
&€y act
sed by

on th.ir part (emphasis mine).
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A person who builds & raservoir, is liable for dewmagce caused by the escapa

of water, zven though h: “wployed a contractor to construct it (S7e Ryland v.

Fliotcher supra). This s b-cause the employar iz uud-r the absolute duty,

which attachecs to tha owneg. hiip of dangerous things. The employer who
«mploys a contractor to do an act involving the croaiion of or the inter~
forence with a dangarcus ihing, is liable for th: wogligence of the con-

tractor inm not prevanting the dangerous thing from causing damage.

It is settled law trrut an employer whoe <mplcoys ai: independent con-
tractor to execut. a4 wors Lrom which, in the natural coursa of things,
injurlous cons~squencas Lo achers must be cxpacted to evises unless measuracs

are adopted by which such coassquences may be prov.ni:d is bound to see that
wverything is done which is reasonably necessary to avoid thos¢ cemscquences -

Hce Bower v, Peate (1070) 14 321. He cannot, thoreforc, relieve himsclf

of his responsibilicy in zuch & case by proving tne® i had delegated the
p~rformance of his duty to ths contractor employ:d %2 du the work, or souw
independent person, howevor competent the contractor or delegate may be.

In accordance with the same principie; where tho work which the indcpendent
contractor is employ:d to do is of character lik-ly .o bc dangerous to the
public unless done wich propir precautions, the ¢mpleycr is responsible

to any member of the public who sustains injury ia conscquencs of the

manner in which the work is done.

In the case of Cassidy v. Minister of Health (1951) 2KB 343, 363.
DenningiL J summariszd th: principle where the coutracror may be regardcd
as agent of the employ.r to perform the primary duty of the employer him-
sclf thus making the smpioy:r liable because he has broken his own duty

of care, He said:

Y1 take it to bu clear law, as well as goud

‘ sensc that, wh:ire a person is himself under

’ a duty to us~ ccri, he cannot get rid of
his responzibility by delcgating the pui--
formance of 1% to someone else; no mattoi
whether che delcgation be to a servanc
under contract of service or to an iada-
pendent contractor under a contract for
service.,”
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In the instant cas. all four defendants plaaded 3is the alternative
contributory negligenc: or iie part of the plaintiif in that he failed
to ensure that ther. w23 no r:ked light ou his pr-wiszs whilst gas was be-
ing deliverd. I f£iad chiv this is the respoasibili.y of the 4th defendant,

Tropigus. Contributory n:pligence has rot be-=n prov.n against the plaintiff.

It is my finding 1 law that Tropiges shoulc h:voe forzseun that if
gas escap:id in the Lirkery duriog its supply it wis 1lilksly to cause damage

-

and injury if a ndked light, c¢g a pilot light woz Zg che immadiat.- viciunity.

In totazlity, I find th..t Tropigas thr 4th d i¢ndrut owed a duty of
cure to the plaintiff which it has not discharz.:d. 'Th. cause of the fire

-

ad explosion wues duc to % us2 of faulry oquinn n* which allowed gas to

lezk during delivery o t¢he tenk on the plaintiff's promises. I furthear

iind that the system cmploysd by Tropigas wus dang.rous and hold that

Tropigas 1s sol:ly 1li:bi. for the damage csuszd by the explosion. Thz lst,
Zud &nd 3rd defendeaicse are wot liable in negligone. 2o chey erc to be regardad

as servants or agents of Tropigas anda were only cirrying out the business

of Tropigas.

In the circumstanc: s chere will be judgment for the plaintiff against
the 4th defendant Tropiges and judgment for the lst, 2nd and 3rd defendants

agalnst plaintiff, such cost however to be bourn: by the 4th defendant.

Although Mr. Daly did not challenge the quentum of damages, Mr. Morrisoan
submitted that the plainciff{’s evidence remains wholly unsatisfactory hence

theres was no basis for cwarding $1.3M as plead:d.

The plaintiff called My. Fiz Marshull, Lincoln Brown sand Lloyd Chin

in support of his claiw.

Mr. Morrison describ:id the c¢videncs of ¥itz Mershs1ll as being unreliable
as he has had no training in valuation, That of Mr. Lincoln Brown as a
Yruesstimatz", and thz2i of Mr, Lloyd Chin as just chrowing figures at the

Court and thut of th. plsaintiff zs not besing specific.

It is undisputod ~hct the plaintiff's premiscs including building

rzcords, and rquipment wore burnt to the ground during the fire,



It would tharefore b impossible for anyonm: to glv- au c¢ccurate account of
all che itums lost. iir. Kurrison's submission ig thet the plaintiff has non
satisfactorily proven any loss. Given the =xteuni of the damage which is not
challenged, it would br 1 injustice for the Court to soy to the plaintiff
Yalthough you have giver comce figures, no more th:in ¢ ncminal award can be

mzd¢ as figures provid-4 war. not doine by & train.a v:liuctor or assassor.”

The Court is well nware of the stricturcs pl=zc.d on it in awarding
apceial damages. I find it the plaintiff, given =h circumstances, prescat-d
such figures as wer: (vailoble to him in orders thzt th: Court could make a
rvssonable daterminiation regurding the quattum of :ds losses. 1In the un-

rceported case of No:l Grov.sandy v. Jameica Auco & Cycle Co. Ltd. S.C.C.A 99/90

Potterson J. A. (Ag.) in dolivering his judgment sodd:

"We shaved che view that special diwmeg.s must

be plecdad =nd proved before ont can r.cover

any such sunt in an action, Evidenc: of dumages
done to . motor vehicle in » collision is usually
suppli.o by on expert. However, <xpzr:i o2vidence
may be gavoi. by anyone who has scome cuperience
end whw hos goilned skill or knowledg . from
expuericnee in a particulaer field. The Ceourt

has clways :x¢rcised a wide diser.ziove in
deciding wh:ther or not the evidience of a
witness should be admitted as expuru

evidene:; but once that discretion hes

been czaerciswd, then the ouly issue that arise
is the weight to be attached to such

evidence. ™

In the instant casz, I find that although Mr., ¥-rshall is not a trainad
valuzator, his exparicnce in such macters allows him to testify as such.

The plaintiff will be award:d the following sums which I find proved having

regard to the pleadings «s cgainst the evidence:

1. Valu: of building - $150,000.00
2. baking cquipment - $14+,000.00
3. goods in ziore-room - $154,000.00
4, goods & articles in

computor room and
officz cquipment - $100,000.00

5. Loss of <arnings
{as pli:.aded) - $45,000.00
Total: $591,000.00

Althbugh the plzintiif was given every opportunity to prove special

damages, the e¢videnc: fell vory short of what was claimzd in the particulars
of claim.

# -



In fine, judgment for the plaintiff apaiast th: 4th defendant in
the sum of $591,000 wich interest @ 47 p.a. from 31.12.84 to

with costs to b2 agrz:d or taxed.

Judgmene for ctha 1st,Znd and 3ré defendants .gainst the plaintiff,

such cost to bz born. by the 4th dofendant to b .gr-.d or taxed,

O
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