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Il'i THE SUPREME COURT OF JUDICATOF.E OF JAMAICA 

IN COY.MON LAW 

SUIT NO. C.L. D085 OF 1908 

:BETWEEN THOMAS DEWDNe"Y 

AND LENFORD (or Lanny) PINNOCK 

AND WINSTON WALKER 

AND LLOWELLYN A. LAWSON 

AND TI«>PIGAS S.A. 

K. C. Burke and Dorothy Gordon for Piaintif £ 

cl. K. Daly instructed by Daly, Walker & 
Lee Hing for the 1st, 2nd & 3rd Defendants 

. 
Dannis MorTison instruct~d by Dunn 1Cox & 
Orrett for the 4th Daf~udant 

Heard: March 22, 25. 1993 April 1, 1993, July 1993 
March llt• 1924 8 Noyember 301 1994 & F.;bru .. ry 

Pitter J. 

23, 1995. 
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lST DEFENDANT 

2ND DEFENDANT 

3RD DEFENDANT 

4TH DEFENDANT 

The pl::tinciff is th(; owner of pr: miscs N,,. 19 :' :•rM1is" Stre:.-t iil the 

pc::..·lsh of ~<in5ston. O.i. th ~ s ... pr~mist:.:s wer~ the plr1intiff \ s r~w~lling hous~ 

.:md another building, his b:.k•:.ry. On the 31st D' c -" mb~r- 1984, whilst cooking 

gas was being dcliv.:.;r..:!·J to th.:.· prt:misi::s " thQr\! wa s .: r, ·~xplosion .-md fire 

which destroy1.?d both buil~lings :•.nd thi?ir rcspectiv•· cont<rnts nnci rquipments 

for which a cLim of $1.30.J,234.49 is maJe ·.:i.gainst th.·- rldend:mts for n~gli-

go<m.cr.>. 

The 1st, 2nd <!11Ll 3rt: lh,fcndants deny n12glig<:!nc<! r.. l1•J •1verred that any 

loss or damag~ to th<! plniLiL::iff W'ls c.Juscd entirely or iri the altcrni'iti'1e 

ccntributed to by th~ pl.:\~_ntiff' s own m: gli~cmc<.: ~1Llu further or alt~rnativ""lY 

w,.is caus~J cntirt.clj or cc.ntribut..:d to by the nLglig·.::nce of the 4th defendant. 

Th..: 4th defend.'lr1tav:e'l!rc4.t:h.~t it engaged the s~rvic<• s of the 3rd defondaiit 

.;,s an independ~nt contrr.ctor for lo:iding und d~livery of liquified petrol.:mm 

ga s (t.P . G) to its cus:o~~ rs end that it ow~d 1lo duty of carv to the pl3intiff 

,:;n1~ not oth<::rwi se: lls bL, fnr th"' neglig\..:nc'2 of c:he 3rc: cefenci;mt, his s~rvants 

'or agents. 
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The 1st and 2nd d~f P.nd~nts are delivery men and employees of the 3rd 

dnf ~;ndant. The 3rd dd :md<1nt is contract.ed by th.;, 4th def~ndant to load, 

tram,port ;md deliver cooki ng gas to its sav\:! ral customers. The 4th def1:?n­

ciant Tropigas S.A h•.:rc i11afZ..:; r rt f e rr.:d to as Tropig;is manufactures cooking 

gas (L.P.G) and supplh~s .i.ts s~v.::ral customers. 

Thom3s Dewdney th~ plaintiff, t~stifi~d tbat Tr.opigas has b~en supply­

ing and dt' live: ring gas ~o hi1n for ov~·r 12 years up to the. dat1:"' of the :bcid6llt. 

After he had install~d trh' ov~ns in the bakery, Tropigas selected an ar.-h 

whEr~ thay instdll~d ch~ n~orag~ tank to stor~ the gds suppliad by them and 

did the fittings ii~cludii ;g t.:h.~ lin·- from che tank t0 thz OVlm. This t.:lnk 

wcs insid<:.! th;:, buildir:g soru ... 10 - 12 fo~t from th· .. bak ;.;ry oven. H!~ had 

nothing to do with th,.; instt,l lation. As f-'.lr <-lS h-2 is aware the 1st i 2nd and 

3rd. defondLints had not:hL«g to do with tho> installation. The <lrca of thP. build·~ 

ing which houst..'d the b.?.kcry imd the gns tank is ' \bout 35 feet x 55 fret to 60 

f~et. The _plaintiff rag .~· rd •. d thi.:: system ns saf ~ since h~.: had been using it 

for 10 •· 12 y~urs without incident. H€ did not rega~d himself being under 

c.ny obligation t o t?nsurc th.,. safe delivery of gas .:ind h·::: took no steps to 

ensure that gas was d~ liv~rcd safe ly to his premis~s. iic. rdceived no safety 

instructions from Tropig::ls. H(O said th<: oven carricu ."'. pilot light which 

burucd c;.ontinuously so long ::-. :3 ther~ is gas in th.;: tonk. The pilot light is 

1.mclost!d in the ovt:a an~ not visible. Theru was no nake d lights in the 

building and admitted it would bf: dangerous to hav.:: e nak-.· d light in th.:? 

d<::liv.ary -.irec. whilst g!'ls w~s b=:ing dcliverl?d. Th~ d,_•livi.:ry m4:n knew about 

th~ pilot light in thu OVf!n, There was no switch to turn off the pilot light -

it would hav...:: to be blown out at the oven .:nd. i!owi.?v ;,~ r this uould ca us<: a 

build up of gas if it wcs not r-llowed to be burnt off by the pilot light. 

On.::. can curn on or off the. oven from th.:: tank. If gas is turned off at the tank 

tht.:-re would b~ no gas flowing to thr: oven. If on:~ turns off the gci.s at tht~ 

\:ank, thu pilot light would go out and no 6dS would .. ~sec.pc. 

Nr. Dcwdncy could not s<.y whether the accid.:;11t would have occurred if 

the. pilot light had not b:rm on. 
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He never thought of extinguishing the pilot light wh~n gas was being de­

livered. It is his view that Pvery safety devise 3hould have been implem~nted 

by the delivery men including extinguishing the pilot light whilst th~ tank 

wa£ being filled. ThP.r"! was a guage on the tank which had a range 0 - 90 

to indicate when it is full. He does not know of a lock-off valve at thP end 

of the hose l~ading to ~:h(! t .ank. ThC?re is a nozzle tha.t r·nters th'~ tank by 

mear1s of scr~wing it ono H'"· also knows that th:: r'"' is a valve which controls 

th·.: flow of g,.as wht!n gos c~c:1.ses to go in, if op-=rat. l ug correctly it would 

shut otf. As far as h·;: ki:; -W the valv~ is op~ratcd manually. When sufficient 

gas is in the cylindl:!.r !.t is c losed off by hand, by scr r~wing a gadget i.e. 

a lock-off valve. 11 '2 had uothing to do with th(~ conn<0 ction or disconnection 

of the hos~. 

Mr. n~wdney' s evid•mc8 i5 that he had ord".!red ga.s from Tropigas and 

on tha 31st D~ceulbor 1934~ a t about 9:30 a.m. on r~turniI1g to hia pr~mis~s 

he saw a large crowd ar,d his premises on fir e . Th.-~ n. wi:ts a Tropigas tanker 

parkt:!d some distance down the. road in front of th'" pr.:!mis~s. Thi:! first 

def~ndant Lanny Pinnock adn:.itted being th~ drivur of th.i tankl:!r. Mr. Dewdn~y 

said wh.::n he asked him haw th~ fire came about, h~ said he did not close off 

the tanker in tim~ and tho<~ pilot from the ov .... n ignit~ the gas. Mr. Dewdm1y 

said Mr. Pinnock told him h·..: was employ~d to Tropigas. Cross-examinad he 

said he did not know of any contractors as ov~r th~ year& he had been deal­

ing straight with Tropigas and it was Tropigas that had b~~n d~liveriug gas 

t:o him regularly for thi: past 12 years. H"- regards th·;) 3rd def.:ndant as a 

despatcher. He said that wh~n gas is being d~liV<.:' r ,~ d, the def 8ndant Lanny 

Pinnock operates thrt pump from thf. parked tank,;r/truck which is connPctcd 

to th~ cylind~r on his prumia~s by a hosu 50 fe~t to 60 f~ et long. Th~ 

s~cond defendant Winston LL~w.allyn maktis th~ conn 'c'.:ion of the hosl.! to th...l 

tank in the building. H.::: s~id that som~tim.;; afti:.r th ·- incidl:!nt, hE: spoke 

to Mr. Walker th.?. 2nd d.::f;:::ndant and asked him how th.} fin: started to which 

11r. Walki=r replied that ;:Lh·;,,. flow of gas did not turn off in time and it 

go;: ~o the pilot light in th.:i oven and caused th~ fir ·~ • 1
; He said Mr. Walkc.r 

told ht.m he had discor~r.'"ct ·..:d the hose from th.:: tank aL'ld the gas was still 

pumping, into the building. 
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Since .tb~ .incident he has :beetL taking .gas from Shell Company~ ·· :· Thd.r 

tank is now located in an open area. He regards the location outside the 

building as a much safer devise. Shell has given him instructions regard­

ing what should be done when gas ie being delivered. 

He testified that prior to the f irc his personal estimate of the value 

of the building which he d~scribed as being concret~ blocks, bricks, zinc 

roofing and tiled floors at $150,000; baking equipment $142,000; goods tn 

store-room which include iteillS such as rice, flour, cornm2al, sugar, soap~ 

cheese, saltfish and other dry goods he estimat~s at $154,000.00. When 

challenged under cross-examination he was unable to give details of the 

gravity of the goods lost, but said that the figure of $154,000 way below 

his actual loss. 

Michael Powell a handyman employed to the plaintiff testified that 

on the 31st December 1984 th~ 1st and 2nd defl!ndants whom he knew before 

came to the plaintiff's premises delivering gas. He said a Tropigas tanker 

was park~d on the road along Paradise Street and a hose attached to th~ 

tanker. This hose was led from the tanker, through a passage, through the 

bakery and con..~ected to the tank. He said that the 2nd defendant Winston 

Walker made the connection to the tank whilst the 1st defendant Lenf ord 

Pinnock was outside by the:: supply vehicle. A few minutes later, he said, 

the defendant Walker began to disconnect the hos~ from the tank. He saw 

gas escap:f.ng between the: hose and the tank head. On finally disconnecting 

the hose gas started to spray SI it was coming out fast and ther.. ther~ ~l:lS a 

fire and explosion in the building. 

Cross:--examin~d . hu said he never heard tha defendant Walker sci.yin.g 
/ 

11All lights off". On previous occasions when gas was b'.dng delivered by 

the said team he hat nev8r heard them telling anyone to turn all lights off. 

He c.:annot ~~y whether the oven was on but nobody was in that area at the time. 

Mr. Fitz Marshall a retired Sergeant of Polic~ testified that he has 

~own the pl~fntif f fux over 40 years and is acquaint~d with his business. 
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He has a fair knowledge of the business operations including the bakery equip­

ment, the grocery and stock. He had last visited tho plaintiff's premises 

3 - 4 days before the incident. He said he does uot claim to be an assessor 

but as a man knowing about such, he thinks he could make a reasonable assess­

ment of the plaintiffqs business place. Although he has had no training as a 

valuator, he has been around with respectable valuators and had watched them 

carrying out valuation on premises. 

On his last visit to the plaintiff's premises the grocery and bakery 

were all stocked. He placed a valuation of $500,000 on the grocery which 

included items such as flour, sugar, soaps, insecticides, butter and mis­

cellaneous grocery items. Tbe bakery which consisted of 2 large ovens, 

2 stoves and lathes h~ values at $40,000. The office aquipment comprised 

a computer and printer, chairs, cabinet, carpeting, 1 s0t Encyclopedia, novels, 

2 typewriters and filing cabinets he valued at $100,000. The dwelling and 

business place he values at $400,000 - he regards his figures as being 

equitable. The figures h,'~ quoted refer to the valuation at th•.l time of the 

fire i.e. :Jecember 1984. Ho was cross-examined i11 relation to the price of 

flour and other items as they existed in December 1994 and the current pricet1 

he gave the figurr.s. H~ also gave the prices of the ovens, stoves and filing 

cabinets as they existed in 1984. 

Mr. Lincoln Brownts cvidenc~ is that he is a chartered accountant and as 

ouch did all th~ books and pre:par~d the accounts of thE: plaintiff. All 

records were destroyed by the fire. Re estimated the plaintiff'$ inccme 

at $200,000 from 1984. He arrived at this figure by taking the average of 

thP. ~laintiff's earnings over che last thr~e years ~rior t~ the destruct~on 

of t!he premises in 1984. 

Mr. Lloyd Chin tt'.':etific~d that the plaintiff is a friend and business 

as&IO.)ciate. fa. !<nl:!W the plaint if£' s cold-storage rooms as he •ised to store 

goo.le ther~ ov..?r short periodo. Goods in the cold-storagr• amour-tcd to abo~r'= 

$.~'JO ,000; in the Wholesale store·-room $100,000 to $150~000; in the bakery 

stor~-room $ 200, 000 to !V 2.50, 000; bakery including d'"-lT1lling-hollt:12 $300, 000. 
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ti~ said that the last timr:. h:.: visited the premi;::;,:!D was i1' Xmas week prior 

~o th~ fire:. Although i°t•; did not tak~ an iuv.:ntory tu se:.w itl:lms such as 

bacon, chick~n, chicken back ,, minct:.d tn•::.at, liver, potk, frankfurtt!rs. The 

Gtore-room was full of ;.; ;.ock, He arriv~<l at th.:i:;,• figur..:s by .: stimatc and 

::11<?y relat~ to 1984. At this poinL the plaintiff closr:.d his caze. 

Mr. L~nford Pinnock ;;h;.. 11:1t dcft!ndaut ga\T..: ""vick:i.ce to the 1'!.ffect that 

ho is a salEisman who was .:;mvloy"'d by thP. 3rd d{::fr.:ndant to sPll and clelivE.~r 

gas. Ht. now sells for Sh,- 11 Gas Company. He is pa.id monthly by Mr. Lawson. 

He:: said ht! worke d with Tropiga s up to th<• tim(' of th._' fir .. ' at plaintiff~ s 

pr.;:mises. He was n l!vr•r tr~in.:?d by Tropigas. How•::vr:r with Shell h~ receives 

training in safdy. l:L: s :....id h t had worked with Tropig.::i.s for 20 years and 

had bt:?en d~~liv~rii.1g ga s to plaiutiff 1 s pr•:imis .:-· s for about 10 years. Up to 

th0 time of che fir~ Sr. vklk-~ r th~ 2nd d"f~ndant essi3t;.;d him. Mr. Walk~~ r 

would connec c th'..·. hos~ and r -,:mov~1 ~nd roll it up. They would li:?aV~ Mr. Lawson 

e-.t Tropigas in the morning;:; --· who would make up tht.: paf·. rs and they would 

d~liver th~ 6as. In the abse nce of Mr. Lawson th~y would get instructions 

from a Mr. Powell, a 5up0rvlGor at Tropigas. 

He r~counted that on th~ 31st December 1984, h1. mad1<: a dcliv-.~ry of gaa 

to the plaintiff 1 s prcmis~~. h~ said h~ drov~ th8 truck on to a sid~walk 

whilst Mr. Walkt:r dr'.?w th hos.:· through a pas sag :.:: to t h 1: · back of the building 

and connectQd it to a tank which is very near to th'- kitch.;:n. From wh,!rc 

he was in the truck he could not sec Mr. Walki:!r m':king the: connt!Ction to 

the tank. On receiving <1 signc1l from Hr. Walker i. "\· a 9 vibration 1 to in-· 

dicate the filling of th,; tank, he lock<£?d off tb·:: supply. It was •'7hilst hg 

W£•S ;:it the truck writing up th"' bill that he ht:!ard ari ;.. ~plosion inside th•:> 

plaintiff's: premises. Ro.:: n\' Xt saw Mr. Walker without clothing sufforing t:urns. 

In describing the op.:_ration of the syst ·:;m h2 SCl id this; 

"The hose I us·: to d-:livcr is a rubb~'r 
hose> lir.ed ¥Jii:h wir;.; ·!.r.side it. Th·.:r :: 
is a nozzle tu the tank God which is 
sc.· r ~l:.:d on Lo th•: tank. There is a leek~ 
off by the nozzl". Wh(;.: 1.1ev.:r we .:1quar :~ cp 
and I lock off my end and r~ady to take off» 
there is a littl~ split valv~ at the hose 
end {speakil•; about the pr<:>sent Shell 
Cc~iJ~ny Co- op;.:1'.'at.ion) , 
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The oue ~ used at the 'ime (Tropig&a ) did 
not Cc~: !:y a split valve. The split--·valv"' 
rel:~a;:.e8 thF· pr"=s.:;ucc: from th .-= i:1o!;c v:::.ry 
slowly. Th.'.; operator at th~ i:.:o.nk ~nd would 
crack th;· hcst'. l:.11d (unscrew it) l:i.::tL by 
lit ·-1~ .<~ !:· ::hat gas does not spr.•cd. Iri 
disconw:cting I would have to cue of f: thr: 
flow £rrJm ch;· truck end and h~ wculd dls·­
con':1.·· ~: ::. l. littl~ g<.:.s would core'.;. ou;: in 
pull ..'. ;.1g ::.rfi the host::. Gas would :. 51;<.r(J~' in 
th ' :•:..-c WiC.L! the hos« is r•' !!i.OV ;.: r.i. -· :i " COT!l'~S 
out. hard 30TK tim;~s - phmty wou,_d ~ -.::•:::-, out. 
Th·~ pr :::; ·-r.!; syst...:m (Shell) do·:! G t •...:;: .:;llow 
th.:> tro.p,J •. ci gas to 2scap~ with fot:c r ·· 
b~caus=~ oi. tht-" splitt~r vcilve, i_.; = ·~ l ~·o.st•s 
ii: slowly. 

l"ir. Pinnock cont.inuin6 so.1.d t.11Cit the truck was ot.r:. ;~d by Tropigas, th•:' ve.hichi 

was insured in the nr.lm. ~£ Tropigas, all. tht? oquipm· ~nt on the truck was owned 

by Tropigas and thd tank oa thE. plaintiff 1 s premis~s b~long~d to Tropigas. 

Sine·~ Shl~ll took over fr'.Jm 'f-repigas, the tank on ,--:h:, plaintiff; s prt:mises 

'is now locat~d to a~ 3r~a outside of th~ building - ~~r from the kitch~n. 

Cross-examin"'d by Mr. hor:-ison, Mr. Pinnock said h;. pr-::v::!ously work~d for 

another conc-rc1ctor whu us :- d ~o pay him and whun i·;r. Lawson took over, 

:f.ir. Laws:.1n continuc:d payir,g him. Hi! admitted that n..c n~v~r personally gave 

::..nstructions to anyon.:: to turn C>ff the stoV•..!. H..: d::ni.::d tt>lling the plaintiff 

he did not l\)ck off th.: te:;.1k ~ntir'-!ly .md thdt waa whj ii: e;..plodcd. t.k said 

he could not se::e th1' pilot light - the burnor was off. H.~ also admitt"d supply· · 

ing gas to thf· plaintiff for ov~~r tl~n years using th,, ~o.mc system and m:-: thod 

h~ ~arli~r describ~d. Hu said the plaintiff had nothing co do with instruc-

tions as regard the filling cf his tank. 

Mr. i.oland N<?lson is <-• ., .:-ngin•:!t!r at Sh-ell Company who looks af ce:r the 

LfG (cooking gas) opera~i.ous there. Previously hu worked with Tropigas. His 

!.'Vidence dealt mainly wil.h ':hiz system of deliV·.!ry and supplying cooking gas. 

lk is familia1· with tbs ' .. ·quipm('nt used in this ex::.rc~sc. He said that th~ 

diffcirtince in split-valv.: hos?s and those without is that the split-valv~ cau 

be openc.d to reh:asc:. pr~ssur .. ~ befc,r12 the hos~ is ciisco:m;~ct ;~d. The split-valve 

u.lJ.ows the g~.i~ to lea•;-:: th:. hos'" at a much slow:J. r raL .. and ::.mol1 . ..;; r VOlum1:.: 

than pulling the hose of~. 
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'Th::? rl:! is a certain dmOU'i l l. c- i sr;.fcty factor in th;:, cpl:t:: -.valve in that with 

·j_t. gl'.s would dissipacr. in ,.n,.., ai·t without co:ning out of the hos1;:: at one tim:a. 

Hos;;:s, he saidJ should r:o t b ~ us >.=.d without s.:lfuty v a lv1.. .:. A syst~m without 

.::;plit-valv~ would ca us.· g<:s coming ou t s udd<.!nly wh;.. 1' :.h ·" hos2 is being taken 

off. As a saf0ty prc~c.:m!'io ·.lp tanks should not b-2 iru:: id:, the building - this 

is unsafe. If there is ru:vtur~ of th~ t ;-.nk th·_r. ,; \,rc.uld be too much gas ir.. 

it 1:.0 dissipat...: saf..:ly. If •~hi:: tank is in th·: opc \l ;-. nci. gas escap.~ s, it would 

dissip<:.1:i.! and would noi; burn, If th~ tank is cncloS '.' d -"'.nd g.rn L' SC('lpcs~ it 

would b"' confin•-d, and :i t th·,· corr~- ct tt•mp i:> r3tur :~ ~ i :: would cxplod<'. HP 

further said that commu1 ic:'.tion bctwc~n truck driv i:r .ind th::: p 1.:r~on connect­

ing the, hose At th~ t :mk--:.::lld should b .~ in •l lin.:. of sight ,,md b~ iiblc to call 

to <:<1ch oth€r. They must bt: in contact. If th ·~ t ank i s enclos<:>:d in ,'\ build­

iu,s and the drivi:::r in th.:: c.ruck, if the driv<)r CffilllOt S•' <.: tht: man at th•! tank 

.~r~d, th(:n d~livcry shoulcl :10t bl:' made th·.:!re. It is th· company that m.:ikes 

d . .:livery of tho gus and in such a cus~ d~livery sk•uld not bl! m;:id" . H..: s:dd 

th:!t when gas is lockocl off from th<;> truck end gas tr.-ippt::d in the hose. If 

thL! pump is still runni ng th•~ pressur:;! could get v ,,.ry high and the driVf!r 

should hear the strain on th~ pump. The strain on the pump would bl! ?. sign..il 

:for the driv...- :: to lock 'Jff +;he pump. This is not n r '" li.:,.,bk syst.:.~111 in that 

th.3n is .:i lot of pressure. on the hose and on the pump .'.'\nd th:.? hose shoulrl 

llOt be subj~cted to such strain. PrE-ventiv~ maint -..:nnnc~ he said, is thl:? 

r -= sponsibility of thi.l Comp1=.ny as the contractor is not c:quipp ~!d to conduct 

any prc:ventivc maint~n£1nc .. nor uquipped to rlim.~dy it. If pilot light is on 

uud gas is in an enclo:.;i.!d .:i.r :\, Lher~ woula b~ :\ dM~g ~r of gas being lit -

b•rn t:zcaping from any p :-• rt into enclosure coming in coni:.-:::ct with a lightl.d 

pilot light woulu causi;. :in <::xplosion. A basic pr?c.:?utions i;ivr.:: n in a cas e? 

wh=-r•: .a split valve: is us..::dr is not to have any na.k:,.d light within a minimum 

of 10 fact., 

Winston w.:i.lkt?c 1 s cvi<l~nc•: is that on 31.12.84 himsc.lf nnd Lenford Pinnock 

we'..··· dcliv<:!ting g3s :lt th<' pl.:-.intif£ 9 s premis~s wht:'. n ar, 2xplosi.on occurr"d. 
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H~~ was at the t<!nk ..:~v:r 01: th~ operation conuectit1g .-1:1d discoun~cting the 

hosr. li0 spoke of thu sya ~cm uspd by hims~ lf ~n~ t h , drivPr Mr. Pinnock 

in the J-2livery of gas" 1'hr.t d.:iy p h-<' said, h~: told :-: om.:...one. in th~ kitch€'n 

to l ock down all fLimcs ~•11l this was JorK. It w;:i.s widlst disco:int.!cting 

thli! hos~p g.:-!s was tr -pp .:::d b · tWt:\:!n the. lock-off ~:ird rit-..: clost" ;:.ud. Th~r" 

was a v~•lvl~ to lh~ ... ~ · 1.;i of ·;)-. , hose but no bl<!io:d<.; r. H0 s.:i.ii..i th.:i t.. no m•.::tl.!r 

is ;:; ttach,.;u to thl? pL:a,it.!..l'.f is t: a r.k. Hf~ Jismis::; -!tl Uv. sugg•:stion th0t 

h•. disconn~ctt.::<l ~h·~ hos 1 w!~:;. lst gas W<\S st ill b·,;i;;g pump·,· d into th.. tank. 

This he said would b •• }.wp ti s ~.dbl<: .1s th"· g:is was b·: :u:g pumped und·'r li.' .1V>7 

pn·ssure. H.:. donit:'d 1; •• llir,g Lh(· plaintiff that th· .. Ct.·.:.t.::.iu,:r WclS full~ 

that the driv;;; r did not tu:·•.1 off th.~ g.'is, and th~. t h :: disconnected th"° 

hos~ from th<.: tar..k whil ·; ~ i:h• : gns was still b~ing purop 2d. 

Ll;;?wllyn Lawson 1 s ~vid~nc is that h(: is d cont!:''iCtor tor Shell Company 

dc: liV'='t'Y LPG gas - previously h( was a haulag .~ co:1tr£·c 0"1)r for Tropigas 

c1.r liv~ry bulk gclS. Sh·.: 11 Comp<:Joy subse.qu .mtly took oV·"r tlw opP. rntions of 

TropigAs. H.:; was first (;)wployl:d to Tropig-1s as ,. driv.· ;:- in 1970. He subsa­

qu.:-ntly took ov~r from .! p::: ·,:)vious co:.itractor a11d w.-.s p;dd \V\."lckly wagQs by 

Tropigas. In 1973 th;•t :.rr,:mgement chdng;.~tl .:rnd his st:-.tus was that of a 

coL1tr:ictor with the; r..:;.sponsibility of hiring :-:md P•lying an ;>ssistant from 

~he commission on sal:::.;; :1.1 would th•m bt: earniug. h~ uo long~r recciv~d 

w.:.igus from Troplgas. Although his st;.tus was ch:-:r.g~.1, hi.: uid not sign the 

pri~parecl contracts tlrm."T up by Tropigas as he r .-:g~rc~ ~ c\ th.0 m dS unsatisfactory. 

The vehicl~ lle op~.?r.:lt;.?tl Wf~::> owned by Tropig<-! S. Th:: t P.nk in which th<:! gas 

w~!s stored on thC' plaim: :~ff: s pr·~mises belong~;! t o Tropigr. s. Mr. l'innoc.1':. 

ii:i employE'd by him d 3 ::, t; riv .. r. H . .: is ri:?sponslbl~ for :imploying hls own 

c!?"ive:rs and assistants. He p:;ys th~m an~ mc1k;~ s the st;:itutory dc>ductions from 

th~ir wages. He pays his vW~ taxes. If any of th~ assistants performs badly 

th ·:' Company would r 0 prim .. :1d th~ m. He could dismiss ""ny of them if they ar ' 

not perform1 ng. H'? co1.1si.1.1.]rs himself working ut·ui " r r.:. contra ctual basis. 

Customs rs are tl":ose of Tropigas. Hr. Dcily closi:!G th •. case for 1st, 2nd and 

3rr~ Jcfendants. No :.vL.:nc~ we.s givt:n by th;.; 4th dc.f . ..:~1.:'.ant, Trop1gas. 
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Hr. Morrison for the 4th d1:fendant sought and was allowed an amendment 

to the defonc~ wh.i.cl'. :ss<..r:tially brings. his d'-: t~~nc;; ir: line with that of 

the 1st, 2nd and 3rd d~ fendants - it reads: 

(7a) In th•. 0.lternativ1:, this d1;!f ..... 1d .. ·nt' says 
th··: '.: £:r,y loss or damag"· suff~r:~ <l. bf 
th:.: i)luintiff which is not .:-.<lrniti:~.d waA 
caus.d ~ntire ly or contribut ~ d L? by the 
n:.:glig::nc"' of the plaintiff. 

Parciculars (a) failing i:o '"' '·:.suri.. Lh..it 
th:. r .~0 was no naked light in his pr ::imisl.'.·s 
w~d.lr g.::10 was being d1..' liV•.'r• ·d th . : :r~·to at 
hi.G r · qu<.:st. (b) F.!lling LO ob~ ·.rv;.: th£ 
n,_ C " t;S~:ry ,1nd usuc.l safety m·"asur :; s whilst 
g·.:.s w ::.:::; b~ing d·• livi!rcd t.o his pr .: mil;;..Js. 
(c) l'.:.u. bt:::ining c:m improp.:r sy,:;:: 1:m qf thr.o 
d:::lL"::ty of gas onto his p.c.',rnis:·s. 

!1.r. Daly obs...:rved t:hc::t Tropigas has giv,;.n no dffi:rn1ative evld~·nc,~. Hi:: 

~rgucd that the 1st P 2nd end 3rd defendants w<::r·" 01<ly egcnts for Tropigas 

carrying out the ins'.:ructions of Tropigas in th: only II1;.mnt?r that they 

could9 having regard to th<i. system s~t up by Tropig<1s. That Troplg,1s in-

stalled the tank ia a ~1 : ~ ~ which was PXtrem~ly dang~rous. Th0t the loss 

<.ind damage to th.~ pl~in~iff wi:lS caused by the n·~glig·.! nCo.: of Tropigas by 

not installing a safo sysr..~m for the dl;!livery of 5ao .:.nd tha t llt::ith~r of 

th'"s~ defend.:i11ts w.~r- linblc in negligence nr coit\"riuutory nf·gligence. 

Ht: submitted that th;;; di:;:f c.,,:ldant Ll~wcllyn Lawson is not an indcpt:nd1.mt 

cor.tractor in th~ leg~i ~~nse. That although tk· 1st: <.md 2nd d~fendants 

W\:re t!mployed by LJ.wson~ L?Wson is to be reg:irci. •. d o ~lly as an agent for 

Trop~gas, Drc.;.ft l~tt::rs of contract were n~vGr sign.:d by Hr. Lawson as h~ 

r.7 c1S given no insuranc.:. prot:.oction and he too cont..,;uds 11~ is a mer~ ag\!nt 

of . Tropigas. Tht:is..? l~tt·-l"LJ w;;;rc t~ndend end '.idmitr.. <. d in 0v.~dr:nc(.· as 

;;:xqiibits. 

Mr. Morrison on the oi::hEr hand submitt1>d th<lt the business of the 

.' ci-=liv':;!ry of g<~s was cc:Jtr:ict~d out to Mr. L,'!waon who was an ind~pendent 

contractor wich th~ h:t :.nd 2nd defendants as his 8mployr.es. On this be.sis~ 

h<! said, Tropigas canuot bf! mad.: vicariously lil:'.bl•.' for n~gl.i.g':n . ..:<:? on part 

oi th~ 1st 2nd and 3r~\ auE~naJnts, he r~lied on this submission on the 

gr.~'l.ID..-! that Mr, Lawson is pF.id a commission on sales and not wag!!s. 
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Th::it the 1st an<l 2nd tl(> h ' .ia,;·u.l s :>re paid by Mr. L ::!.WS(l t : who h:~s the power 

rn hire or flr<' th ~m. li ..! cont c.: nci ~ d ch<1t the 4th r\·." f"Ti.d.::nt is not liable 

in negligence. 

b...:fore ne:•glib;mc ,~ c<rr• be nttributed to ,my or r ... 11 of th•~ d~fendants s 

it must b~ s.-, ttl~d wh-U-L:: r .i.n low hr. l.. ... wso1.l i:; ,:u ind .. ·p~ndcnt coutr.~ctor. 

J-,:,1 ini..J ep~nd.:nt contr:H!t.w;: L.:i a p .:;rson, who c •. rri .-s o-. • .:::n ind~p€ndcnt employ~ 

Ul-'lit and contrdcts to c:o c ·' rt.cli~1 work 1 which h,~ c ;· .~ -~ - ~ i cb for hims1df how 

it should b•· done: . \Jh:tl.:.£. i.l '- may b•: subject to th 3.ir.:·ctions of his (!ID-

player, in no sen$t: is h .. . ~ith~r un~h·r. d.r.y contr ,:ct oi: s ;:: rvic1.;.: to or untl,!r 

1.:h~ control of th>.: ...;mploy ~ r dnd h 0 is fr\it: co p ·~rfor•. 1 ~rw work in his own 

way. St.:c Harclacker v. IdL.-: D.C. (lcl96) 19~B 335. 

In th• . .: inst.mt c .l3 :· trk .:vid :mcc is thnt th0 (k f•' a c.nnt L:,wson ha<l no 

p .. rsonal urr"'ng.:tn\.!nt~ wit.?1 th'.· plaintiff r..:g;1nfiTlg ;,:h ;.: ~kliv~ry and supply 

of gas. He was giv.un in:.:::ructions by Tropig.::s to coll <> ct pay from custonwrs 

011 delivery of gtJ.s. ik could not de!cide for hims "lf how the work was to be 

dor."' neither was hi.:: fr< ~ .,. to pl!rform th:= work in hiF own way. The m•Jthod 

of the supply of gas :o th ... plaintiff w:-,5 the Ct'.:<ition of Tropigo.s .. .md. not 

of Mr. Lawson. Hr. 1.~wson th'~ ref or~ cannot b0 r ..:g:.: rd :;; <l ,:;s an in<l1;;pendent 

contrc..ctor as he W<Js not his own m~'lstcr for all p·z· ::ictic~il purposes, ho? would 

th~refor~ fall und£r th~ c:,.tar,ory of a serv«nt, b ·.:. ing a p'"·rson who has to 

work under the dire:ctions of his mr>ster Tropig,ts. 

The e•lidanc~ r..:g:Jr2.ing t.he events l~ .'."lding up to th.:: explosion and fin· 

on th~ pl.1intiff 1 s prc:mis<:s is largely uncontrevert:.,d. In fact it is 

supported by the 1st, 2n.:i ~md 3rd defend.:-.nts. My findings of t u ct an: as 

fci"l.ows: 

1. That o:l th·.; 31st Dec-amber, 1984, th(.:r ·: wns an 
('Xplosion .~nd fire on the plaintiff Q s premises 
which burnt down his bakery :::m<l dw.;.;lling house 
and the contents therein and that h':.: suf fp,red 
dam<.lt>~ ;:ts c. rtsult. 

2. That th :: 4th d~fendant Tropigas s ·; L ct ·~ d and 
instdlli~c! the st or.age tank on th~ plr- intiff' s 
pranis.:.s o• ft~r th:' ovf?ns were alre:atly in 
place au<l that th~ plaintiff had nothi.·.g to 
do wi;h its install.'.ltion. 
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3. That i:il~ :.auk on the plaintife s p.:emiues 
belong~d to Tcopigas. 

4. Thdt ~~e tl~livery truck and the app~ratus 
for supplying gas belonged to Tropigeis. 

5. That the gas (LPG) that w~s being oupplied 
b'"long.:>.d -:o Tropigas and it is d.1.ng.~ l···ui:.. 

6. That Trop:f.gas provided the. equipm~~tt d.r:d S"' t 
up its own system and m~thod for the cupply 
of g~s to th~ plaintiff 1 s premicl~s. 

7. Thac gc;.s escciped from the h1Jse a:: tb~ d.;livery 
end whilst it was being supplied. 

8. That the pi~ot light in the ovens were on at 
the t!m~ of the supply. 

9. Thac the aba~nce of a release valve at 'he 
nozzle of th<=! hose did not alll)W for gi:is 
b;:;ck~li up i:r. the hose to be disai.patt:d in 
small volum~ which would in it~ ?scapP, 
being hc;.ruU.ens. 

10. Thar. the m!·~ i:hod of the filling of the tank was 
faulty and as such became a sou~ce of danger. 

Because gas is a d;ng-arous thing, those parsons who make, supply or 

use it are subject th~ li.s.bility of the Rule in h.yland v. Fletcher (1868) 

LR 3HL. In the case of North Western Utilities Ltd. v. Guarantl:e and Accid:··11.t 

Co (1936) AC 108~ Lord Wright explained as followb~ 

That gas is a dangt:!rous thing wichin thC:' rules 
applicabL~ to things dangerous in ;:h·1mm: lvcs 
is bi:yond qu"stion. Thus the app1; lants who 
ar~ carrying in their mains th;~ inflamable 
and .: ;{plosiv-::. s gas are prima faci:: within 
the prir~cipl::: of Rylands vs. Fl:.:tch.:r1 that 
is to sayp that though th1;?y ar.a doing nothing 
wrongful ir. carrying the dang~rcus thing, so 
long as th ~ y keep it in th0ir pipes~ they come 
prima io.cir .. within th~ rule of scrict liabtlity 
if the gas .,;i.;capess tht: gas consLitut"-d an 
extraordinary danger created by the appellants 
for th::ir own purpostls, and th~ rulr.; r:stablished 
in Ryle.nos and Fl~tcher r<:quires that tht:::y act 
thtiir p.:ril arid must pay for dacag ·~s csuscd by 
th.:· gci::; if it ~scapes, ~v0n without 1: :.:gligencf' 
on th-ii: part (<!mphasis mine). 



... 

13 

li pi:rson who builus a r · ~ st:rvo.ir, is liabl.: for d<.>1n;:~c caused by the escape 

of water, ~ven thou5h h.:- · 1!1ployfo:d a contracto~ to construct it (S Pe Ryland v. 

FLtcher supra). This J.s b ·- causf~ the f'mploy;:?r L:; u~1d- r the absolute duty t 

which attaches to th·.l vWth.1: - ~ -~lip of dang£:rous things. The· nmploy1::r who 

~mploys a contr.actor to du an act involving th•;; cr·:atio\·1 of or the inte r-

f1~n nee with a dang•.!rcus i.hing, i::; liabl~ for th.:: L'~ Eligt:nc.::> of tht: con-

tractor in not pr"'v:::nt i-:1.g th( dangerous thing f-rom causing damag f.' . 

It is scttl1.1d law ~ i, .1t ail. ~mployer who '"'mplo1s ah ind \' pcndcnt con-

rractor to cx~cuc:. .- a wor:-: ri:-om which, in th t~ natura l cours•.~ of -:.:hings, 

inJurious consr.,qu;?nc·::<> :: o .--:;.;he rs must bG c:.,p.:ct.::d t o c-ris r:- u!llt.ss measur•~s 

ar"1. adoptr::d Ly which ciUC:h c•.· .1s,?qu~nc~ s may b~' pr,·.v , "- ;; :d ie: bound to s•~ e that 

·~vcrything is doue which i;:; :.::"'asonably n<cc.:ssar.y ::o avoid thos ... ccns1.:quenc~·s ·· 

r. ~;c: Bow(;;r v. p,~at.:: (i~7ti) hiD 321. H.-.. cannot, r::1 . .::r!,. forc , r e liew. hims ;;: lf 

of his rt:sponsibil.icy ir~ .::uch cl cas~ by proviug trw '· i1 ·. had d.;:li.;gated th•~ 

p :..!rformance of his duty t:o th ~' contractor •~mploy .. :;d ~ ::> rk th\.! work, or so.1w 

iud'i'pende:nt p~rson, how;.:v::r compct t:;nt th~ contractor or d~legat .:- may b >? . 

In ac.cordancc with th..:! sarr..:.~ principle, wher l! th .. ; work which thl? ind1:.·pendent 

contractor is '"mploy:~d to do is of character lik-·ly :.. o b ;,,: dang,.?rous to the: 

public unl"'ss done with prop:~ r pr~cautions, th-.: ..::mploy .: t: is r .;. sponsiblc 

to any membt>r of th~ public who sustains injury i.1 conscquenci? of the 

mann~r in which th~ work is done. 

In th~ cas~ of Case.idy v. Minister of H'-'ali:h (1951) 2KB 343, 363. 

D~nning .L J summaris~d th'·' principle wh~ro the contraccor may be r.:gardod 

as agent of th\! cmploy .... r ;,:o p e rform th·<: primar7 duty of the 1~mployt!r him·· 

s<.!lf thu.s making tht.! ::·mploy ~r liable b.::cause he has hrok'2n M .s own duty 

of car~. He said: 

t;I take it to bi.: cl~ar law, as well as e;oud 
sense that~ wh:i:n:. a p<::rson is himsr::lf und~r 
a duty to us<· c ;:::r ~-, he cannot get rid of 
his r~spon£ib ility by de l,gating the p ~~-
f ormance oi i': to somaonc elst!, no ma.~t o1· 

wheth~r th:a d.~1'.;gation b1;: to a s~rvani:: 

under contracc of service or to an i~d~­
p~ndcnt contrac:or und~r a contract for 
s.arvice. 11 
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In thu instant cRs~ all four def~ndants pl~a~~d i n tl~ alternative 

contributory nC!glig..:: ;1c ::. 0 1' :: ~ i .:· part of thi: p!.dnt:Lif .in that he failed 

to en.l:>urc thLlt ther .. ! W:!G no r . .;.k:.;d li.ght on hi::; p r " Ulf s :.·s whilst gels was bl~ ­

L1g d\.!liv::.rd. I fL.1'1 .:h :: :.: Lhis is the rc::>ponsib :'..lLy cf thti! 4th uuft.:ndant, 

Tropigas. Contributory !·; ;,gligc~r.ca has not l.H::-~n prov .·n ?.gaim;t the plniri.tiff. 

It is my finding :: i: 1"1w th.:it Tropig.~s shoul<.1- !1. 'V r,l for.;;su :: ri that if 

gas escap·~d in th<· b.:!k "!7 duril1g its supply lt w;, ::; li:-:.'-=lY to caus-.: dam::1g~ 

'"nd injury if a n:ik~;d ligh;:. 1.:g a pilot light we:.:,; :.,; th•;. imm.:,cii:lt .· vicinity. 

In totclity, I find t h ... L Tropigas thr 4th d. " i: ~ rick r.t owed c'.l duty of 

Cr.;.r•.: to the pl..;intiff which it ha.i:: not disch;1rg.!d. '£h :. C <~U3t: of the fir!! 

nnd explosion W...!S du ' t:o ;rh .. us:! of faulcy •'quio\:1 · r. ~ which allowi?d gas to 

l~.~.k during d:c·liv,··ry t:o th:.: tc;nk on t'rn ,,lt1intiff ; s pr :.mis'ls. I furth~r 

£illd that th~ system .:mployc: d by Tropigas was dang;.rous :rnd hold that 

Tropigas is sol~ly li..~bl :. for th:.:! dam~5.: c:.ius.::d by th.:. <::xp!osion. Th ~: 1st, 

.Zi.ci <:md 3rd d•?ft" nd,;.~1~.., or . .-. HOt li,;.bll.! in n.:gligc uc: .. .:::::; 1..hL:y arc to bi!' r•:!g.1rd ~ d 

ns S1".!'Vants or ag1:mts cf Tropig.Js c'.ind w..-: r r, •.rnl; c : rrying out the busim•s:> 

of Tropigas. 

In th .. ! ciccumst.11lC: .;:; :::h;:;re will be judgm~n:: for i.:ht: pl<.i. intiff against 

th" 4th ds.:fcndant Tropig.::~• c\nd judgm.mt for th<:: 1st~ 2nd .:md 3rd defond;mts 

dgalnst pl.:iintiff, such coGt how,wcr to be bourn·:: by th, . 4th defendant. 

Al.though Mr. Daly did not challeng" the qunm:um of damnges, Mr. Morrison 

submitt~d th~t the pl3inciff 1 s ~vid~nc~ - r~mdins ~holly ur.sdtisfactory h~nce 

tht.ro: was no bnsis for .::w:irciing $1.3M as plead·::.d. 

Th.:i plaintiff call.;d N.r. Fiz Mc;rsh'-111, Lincoln Brown tind Lloyd Chin 

in support of his clai1R. 

i.'lr. i'iorriso'!l d~scr.lb"': ci th~! ~videnc~ of F'itz l.1.e.rsh:=:ll as being unrt?liabh: 

~s hu has hdd no trainiLg in valuation. That of Mr. Lincoln Brown us a 

1'gu.,;sstimat·;;: 11
• anc! th::!. '.. of Mr. Lloyd Chin as just r.hrowing figurr.s ;...: t the 

Court ar.d thut of th,. p:!..r, intiff ~s not b e ing sp~cific. 

It is undisput~d •:lie!: the plaintiff's premiscr. including building 

r.:cords, and nquipm.:int w:;n; burnt to the ground durii:-.g th€' fir·:>. 
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H. would th2rc:for~ b :'' ir~;,;ossibl~ for anyon-.~ to glv ·. !fo c::ccuratf' account of 

all the it1..ms lost. 'i:i:c. iV.·.:-rrison 1 s suhruission i~ t-h<lt t:he plaint if£ has noi:. 

se:«ti.:;facto.rily provun i-Jti.Y losb. Given the T;Xt\;).l\.. of th;.; dAmage which is noc 

chall~ngc:d, it would bi• ~·r, injusticl'; for th..- Court. to z~.y to the plaintiff 

' 1 ~lthough you hav~ ~iv,,;1. i. t.O!!l\. fi~ur<;!s, no mor•:~ th::n. i.! r!c ildn..il .-iward can be 

w.:.dc as figuros provid·-d W<~r ~ not done: l>y .O! tr::lin.«i v~ lur> tor or ass~ssor." 

Th•~ Court is wuL. ':.w.::rl.! or the strictur~: s pl:::ic .. d on it in awarding 

~p:;cic:l damagt;;;. I fir;.d 1 .i1 ' ' ~ thi.! plaintiff, givu1 th · circumstanc1..•s) prescnt -• d 

.such figur -2 s as w.,,r ·:: < v .. u.l.'.!blc, to him in ord .:>r th:! t ·:h -' Court could mak~ a 

r..:<.son.:ilJlc· d£t..:rmin 1tlou n ;g;..rding th:.:.· qunr~tur.i of '. d ~ lossc•s. In th~! un-

n .portud cas•· of Nod Gr.-'.V ' .. s.:mdy v. Jam,'ic ~1 Auto & Cycle Co. Ltd. S.C.C.A 99/90 

P.:.ttt: rson J • .a. (i..g.) in <l.·liv2riug his judgm.;nt G .. '.id ~ 

11 w..: sh<-l'-"-.-ci 1:th! vii:w th.1t sp~cl.al d m,:" g . . s must 
be plh:ci~d ~nd proved before on~ can r_covar 
uny such sua in an action. Evidc~nc : ; of ci.::imagcs 
don.;;: to : . motor ve;hich: in ._. collisio11 is usually 
suppli.,0 by .:r. t>xpcrt. Howev,.:r, "Xp~rt •?videnct:.: 
mdy b.;. gJ .. V-:h by anyon\.! who h<ls i:;cm• , · : ~q:>c.rit!nc1~ 

2.nd who h,_~z gr.in<:.d skill or knowl1 .. cig .~ from 
exp·:.!ri; .. nc .. ~ i;:, 11 particul,".r fiold. Th'.'; Court 
h:ls ~lwdys i xc·rcised a wide discr· .. !;;i::i:.., in 
dt!cidi•1g wh.:.:th~r or not th€ ~vidLr:c·. ~ of n 
witn..:ss should hr.: admittli!ci as c:;p~rr. 

evidcnc~» but once that discretion hrs 
bc'2n e:~~ '~rcis·.;d, t:h~:n th1! only issu..-; thn.t arise 
is th(! Tt!t..~ight to bi:: attached to such 
evidcnc•:. . :• 

In the. instant cr..s'.'!. I find th:it although Mr.. ~t'i·~· rshall is not a train~d 

V3lu~tor, his ~xpericncc in such matters allows him to tP.stify as such. 

Th.:: plaintiff will b.., .:iward·::d the following sums which I find proved having 

r:.!gard to the pll::adings c'>S Ligainst thi= evid\!ncc: 

1. 

2. 

'l 
J• 

4. 

5. 

Valu·..; of building 

baking r;;quipmcnt 

goods in ~cor€-room 

goods & ~rticl2s in 
compu tor r ·;:iom antl 
of fie::: <.:quipm~·nt 

Loss of ~<:.rnings 

\as pl•,J.dcd) 
Total: 

$150,1)00.00 

$14;~ 5 000. 00 

$154»000.00 

$100»000.00 

$45i000.00 
$591,000.00 

Although the ple.inti£f was given ~very opportunity to prove special 

C.Amag;?s, the .:vi<hmc.:: f1;;.ll V·~ry short of what was claim<:d in the particulnrs 

of claim • . . ~ ~ .. . . . 
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In fin <:- 1 judgmt~ UI: for the plaintiff nea1.-~sc th :~ 4th u,~f.,nd .. tnt in 

i.:h.:! sum of $591,000 wi>:h bt~rest@ 4% p. <i . from 3Lll.ts4 to 

with costs to b~ 2gr·2 "d or t :1.x1·d. 

Judgment: for tha lst, 2.nd and 3rd def t.~ nd.:.n.ts :,g,': irist the pl.1intiff, 

such cost to b :.: bo.c::v. b .~' t:h· .. ! 4th d•: fcndaut to b ., ·.!f>i.:" · ~ d or t ax~d. 


