IN TEE SUPREME COURT OF JUDICATURE OF JAMAICA

N COMMOR LaW

SUIT C.L. D46/93

BETUEEN | DEXTRA BANK & TRUST COMPANY LIMITED PLAINTLFF
Lo OF JAMATCA _ DEFENDANT
R. Mahfood Q.C., D. Goffe Q.C. and Susan McGhie instructed by Myers

Fletcher and Gordonm for plaintiff

Dr. K. Rattray, Q.C., D, Huirhcaﬂ Q.C. & Douglas Leys instructed by
Pameln Wright fot defendant:

HEARD: 28th, 29th, 30th June and lst and 7th July, 1994

DETERMINATION OF THE RIGHT TO BEGIN

HARRISON J.

This is ah applicarfion to determine which of the parties should begin,

o L

The plaintiff issued its cheque for the sum of US $2,999,000. 00 in
favour of the dcfendant on the 20th day of Japnuary 1993, and delivered it om the
said date. The defcndant lodged the cheque to its account. The plaintiff allages.
that it issued its cheque with the intenticn of waking a leoan o the defendant,
but at the time of issuance, it was operating under a mistake of fact, namely,
"that it was making 2 loan to the defendant in exchange for gndwin considexation
of a promissory note.” It received the promissory note in the nome of the
defendant.

The plaintiff alleges that it retained its property iﬁ the said
cheque and the defendant by lodging the cheque to its account wrongly convcrfed
it to the defendont’s own use and is therefore lisble to the plaintiff in
conversion and alternatively, for mouney recrived for the use of the plaintiff,

The defendant contends that its agents bought the cheque in the
ordinary course of business as foreign exchange purchases and it credited the
accounts of tﬁe sald agents, with the cquivalent amount, in Jamaican currency,
thercby giving consideration for the said cheques that the plaintiff retained
oo title do the cheque, having divested itself of its title by issuing the
chaque in the nome of the defendant znd relinguishing its possession for deliveiy

to the defendant; and that a presumption arose that the defendang had title in
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the cheque when the plaintiff issued it in the name of the defendant.

Mr. Mahfood for the plaintiff alleges that the plaintiff retaimed

e T

title to the said cheque and did not losez it merely because it issued the

cheque in the name of the defendant and with the intention of making a loan
to the defendant; that the defendant would need to prove that the plaintiff
lost title to the cﬂéqﬁe, that it zscguired title from the person from whom
they purchased the cheques that title could only have passed to the defendant
if their agents acquired eiﬁhg? a vaiid'or voidable title; which they did
not 5;& therefore the defendant wrongfully comverted the plaintiff’s cheque
to iés dse. He méintaincd that thé_dgfgndant having admitted receiving the
pininxiff‘s cheque, the property il which remained with the plaintiff,
wit;ﬁut any authoritry to do so it is guilty of conveision a tort of strict
iiﬂbility and is obliged to begim in disproof of its act of comversiom amnd
money recsived for plaintiff's use.

Dr. Rattray for the respondent replied that z prima facie presumptionm

exists that the property in a chegue passes to a payee in whose name a
cheque is issued and that the payee has given value therefor; that the
defendant gave value forx the said chegque that defendant is deemed to be the”
holder for value cven previcusly and the plaintiff would have to show, as
drawer of the chsque, that no value was given; that having signed and given

up possessicn of the cheque a valid and vnconditional delivery is presumed

by the Bills of Exchange Act, on the part of the plaintiff; that the plaintiff
needs to prove that it intended to maoke a loan; thar the defendant denies that
the chegque is the plaintiff's or that the plaintiff retained any title or
property in the cheque; that even if induced by fraud property in the cheque
passes on delivery even by 2 messepger or a rogue - the title is voidable -

the cheque is valid in the hands of a2 bona fide purchaser for value; seeing
that the plaintiff alleges a mistake of fact the onus is on the plaintiff

to prove that mistake, that it was wmistaken as to the preciss identity of

the defendant and that such identity and that of the messanger were cf funda-
mental importance; that all the issues of fact are not un defendant, and on the
pleadings the onus of proof on several issues is on the plaintiff who should

accordingly begin,



Each counsel relied on authorities in support of his contenticn.

Usually in 2 civil case the plaintiff begins. FHowever, thke nature
of the pleadings may influence that procedure.

The author in Odgers' Principlies of Pleading and Practice, 22nd Editiom
at p. 286 states,

"Normally the plaintiff will begin by ‘opeming his
case’ but this depends to a large extent on the
pleadings, for where the burden of proof of all the
issues in the actiom lies on the defendant he will
invariably begin. If the burden of proving but
one issuz be on the plaintiff, it does not matter
that there are others which lie on the defendant;
the plaintiff will begin unless the judge other-
wise directs.”

This is substantially similar to the recital of Order 35 rule 7 of
the Rules of the Supreme Court (England).

in Phipson on Evidence, l4th Edition, paragraph 4-07, the author
states, that the burden of proof,

“rests upon the party who would fail if ne
evidence at all .... were given on either
side", and in

paragraph 4-07,

"The above rule as tc omus probandi holds mot

only as to matters which are the subject of
express allegation ...."

The question of who shall bezin now arises.

This Court will therefore bave to loock at the pleadings and apply the
test - “how would judgment be entered on these pleadings if no evidence at all
were given on either side™ - (see Odgers’, supra, page 287) - im order to
determine who shall begin.

The tort of conversion is a dealing with the goods of another inm a
wanner inconsistent with the right of the persomn entitled to such goods and

with an intention to exercise dominion over them — See Clerk & Lindsell on

Torts, 16th Edition, paragraph 22.67., Lord Diplsck in Murfami & Co. Litd.

e

vs Midland Bank [1968] 1 W1R 9536, said

YAt common law ome's duty to ome's neighbour who is
the owner of, or antitiad to possession of omy goods
is to refrain from doing any voluntary act im yelatica
to his goods which is a uvsurpation of his proprietary
or possessory Tights in thel cciececssccccscocescsascs
This duty is absolute: he acts at his peril.”®
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Ignorance of the title of the trus owner of gocds is not & defence.
The defendant will only succeed in conversion in the normal casss; if ke
shows either that he had a valid title or a voidable title - that had pot
been agvoided.

By its pleaﬂings in the instaut case the plaintiff alleges that th
defendunt cenverted the szild cheque to its own use by lodging it teo its
defendant’s account ®in violation of the Plaintiff‘s propriztary legal
fights,“ becausé,tﬁg cheque remained the property cf the plaintiff, Up to
this point, the onus cf proof restﬂd och the defendant.

The defendant in its furihﬁ aunended defence denied that it wrongly
deprived the plaintiff @f its chequ&, and stated that the chegue was mot
the property of the plaln;iff that the cheque was made payable to the
defendsnt as was intended by the plaintiff who was not mistaken as to the
identity of the defendant and the plaintiff caused delivery tc be made,
conseguently it retained no title to the said cheque. The defeondant, in its
said pleading relied on the Bills of Exchange Act, section 21, %o allege
that the plaiztiff was divested of title ¢ the chequé which title vested
in the defendant on the issue of thz cheque in the name of the defendant and
subsequent delivery to the defendant,

In its further amsnded yeply. the plaintiff alleges, at paragraph 4,

"In reliance on infcrmation it had received
from Messrs. Michael Phillips and Jchn Wildish
and acting o a mistake of fact, the Plainriff
issued its chegue nc. 4349 for US $2,999,000
drawn on its acccunt with the Roval Bank of
Canada in Hew York,; payable to the Defendant,
which the Defendant Icdged to its account
with Citibank for its own use and benefit.”

and at paragraph 5,
M eeesssss the Plaintiff retained title tc the
cheque as the Plaintiff issued the cheque under
a mistake of fact, mamely, that it was mabing
a locan tc the Defendant in exchange for and din
consideraticon of thg issue of a promissory note
by the Defendant.”

This pleadipg by the plaintiff that it “retained title to the
cheque as (it) issued the cheque under a mistake cof fact.”™ is a statement
cf mixed fact and law and is incorreci. as a gemeral rule., It is a
premise rescried to by the plaintiff in its pleading to grommd its asser-
ticn that it retained title and therefore the opus is one the defemdant to

“Z

prove that the plaintiff lost dts Titie,
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Where goods are delivered wader 2 mistake of fact title may or may
not pass depending on the intention of the party in whom title resides
at the time of such delivery. If ¢itle passes under a valid or voidable
contract, any subseguent dealing with the goods may pass a good title; a
void contract cannot pass title.

The attitude of the common law to mistake, was discussed im
'Cheshire Fifoot & Furmstons', Law of Contract, llth Editiom. at page 238,

"The majority of cases im which the questiom
of unilateral mistaks has arisen have baon
cases of umistaken Identity ..... Supposs
that A, pretending to be X, makes an offer
to B which B accepts in the belief that A

is in fact X. In subsaquent proceedings
arising out of this tramsaction, B allages
that he would have withheld his acceptance.
there is, as a matier of pure logile, no
correspondence broiwseen offer amd acceptance
and therefore there should be no contract.
Nevertheless, ocutward appearancas canmot ba
neglected; and the prima facie presumption
applicsble to this type of case is that.
daspite the mistake, a contract has been
concluded betwesn the parties. The omus of
rebutting this presumption lies on the party
who pleads the mistake.”

In rhe Iustant case, the plaintiff has pleaded, a mistake of fact om its
part. The pleadings show that the said mistake of fact was probably induced
the forgery and fraud of several persons.

In Eardman vs Boeth (1873) 1 H & C 803, the plaintiff acted under

a mlstaka of fact induced by the frawd of a clerk; no title passed and there-
fore the plainciff succeaded 1o his suit for conversion.

Iin Cundy vs Llndsay {1878) 3 App. Cases 459, the plaintiffis also

acted under a mistake Induced by a rogus Blenkarny no title passed and the
plaiatiff succeeded in the Housz of Lords im comversiomn.

Ic Phillips s Brooks f191%] 2 XB 243, the plaintiff acted under a

e A

mistake of fact induced by the frauwd of a rogue Horths the title in a ring
passed; the contract was voidabls i.e valid until aveoided. The plaintiff

failed in comversion. Im Ingram vs Little ]1969] 1GB 31, involvimg the

fraud of z swindler, no property in the sale of the motor car passed.

In Lewis vs Avery [1972] 1 G5 198, the Court of Appeal held that

despite the ndstake, the plaintiff owner of the car had concluded a contract

with the rogue and title passed.
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In.Eidland Bank vs Brcwa Shipley [1991] 1 Lloyd's Law Reporis, 5763

f1991} 2 A1‘ ER 690 = in which ths casas of Cundy ws Lim%say9 th;lips V3.

Brookss Imgram vs Little and Lewis s Avrry were referrved ¢o, it was held that

U —— R .

’\vdcspit@ the freud committed on the plaintiff banks. bankers' drafis issued

by them were held to have validly passed titie to the defandant - who con-
sequently committed mo conversicn.

The existence of title in the said cheque, in the instant case, falls
therefcra tc be determined mot mersly at the time defendant Bask of Jamaica
came into possession of it, but morssc. as the chsss demousirate, at the time
of the tramsaction between the plaintiff Dextrs Bank and the perscns who
held themselves out as agents of the said defendant, and thareby effected
the mistaké of fact in the plaintiff bank. Ope may mot by claiming in
conversicn, which pre-supposes the sxistence of title in the claimant, assume
that titls remains, because the vary circumstances that existed at the time
Fhat the chﬁgue was issugd under a wistake cof fac; cculd have causgd title
ic pass, |

The mere allegaticn of comversion, which was traversad, is therch;e
uct the determingnt as to who shall begins. If due to fhe the mistake |
cof fact title passed frcm Dex;ra thers can be nc subseguant ﬁonvarsion as K
allegnd = tc give rise to llubil ty in the defendant B.0uJos an& thereby u
cblige it tc begin.

In ;déition to the common law apprcach, the statutory provisioms
of the Biils of Ezchange Act, as relisd on by ccumsel fcf the defemdant
are helipful.

Secticn 21 reads, imter alis,

"Every contract on a bill, whether it be the
drawer®s, the acceptor®s or an imderser’s is
inccmplets and revecable until delivery cf the

instrument in crdey to give affect therero: ...

FORDO T IRO PO AP NLITOIIOLDICOIININDOIOSBISILTOOSLESI DR

As between immediate parties, and as regards a
remote party other than a helder in due course
the delivery in crdex to be effectual -

(a) must be made citber by or under tha
authority of the party drawing,
aceepting or 1Ldozsing as the casa2 way
bes

&) may bz shown &0 have becn conditicnzs? or
for a spacial purpcse omly, and nct for
the purpcse by transferring the proparty
in the Biii.



But 1f the bill in the hands of a2 holder in due
course, a valid delivery of the bill by 21l porties
prior to him sc as %o make them liable tu him is
conclusively presumed.

Where a bill is no lomger in the possessicn of a
party who has signed it as drawer, aceceplor ox
indorser, a valid amd unconditiomal delivery by
him is presumed wntil the contrary is prasimed.”
Furthermore section 27 provides, inter alia,
"Where value has at any time been given for a bill
the holder is deemed o be a holder for valug as
regards the acceptor and all parties to the bill
who bacome partiss pricr to such time.™
By the Bills of Exchange Act, a presumption probably exists in favour
the defondant, Bank of Jamaica, which has pleaded that it gave value for the
cheque, The presumption is that the defendant, having given value for the

sald cheque is deecmed to be a holder for value; there was a delivery to it

by the plaintiff bank; see Diamond vs Graban 119863 1 WLR 1061, as also the

pleadings.

The defendant Bank of Jamaica wmay therefore be prasumed to have had
titls to ghe chequs, being a holder for value, the cheque having been issued in
its nane and delivered by the plain;iff bank. This presumption may be rebutted.

Section 27 of the Act‘is identical to the England Bills of Exchange
Act 1882, seetion 27 (2), which was cousidered and interpreted in Diaswond vs

Grahaom supra. Sec also Lipkin Gorm“n VS, Karpnale Ltd. et ail {1992} 4 All

s
P

ER 512,

In so far as the defendant in Seldon vs Davidsou 11308} 2 All ER 755

e

was held 1o bear the burden and had to begin, the facts show that he admitted

receipt of the moneys, and there boing no presumption or other factors in his
favour, ha had éd displace the prima facie obligaticn that sxisted that he
had to rap\y mcneys recelved.

In the instant case, there is nc presumpticn that Then the pladintiff
bank drew and dciivereé its chegue, ne title passed from the plaintiff, as
- submitted By counsel for the plaintiff. At its lowest, av Comon law title
may or may not bhave péssed. On the coutrary, on the pleadings, the admitted
existence of a mistake of‘fact‘placaﬁ zn ¢bligarion om tho plaintiff to

discharpge the burden of proof that exists. Im addaition, o presumption
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that arises under the Act remains, until mwwmwmnmm by the plaixntiff.

For the above rsasoms, this Court holds that the plaingiff

-

bank should begin.



