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DETERMINA.nON OF 'l'BE RIGHT TO BEGIN 

JWmlSON J. 

Th:ls. is iin apptieacion to d.eten:dne which of the parties .should ~ .. 

The plaintiff lssued its ·cheque for the sum of US $2$1999,.000.00 in 

fc.v~ of die defendant on the 20th day of January 1993, and d.el..i.vered it on the 

said date. The defendant lodged the cheque to its accoun~;. The plaiut:iff al.1oges 

that it issued its cheque with the intention of making a loan to the defeud.w:il;, 

but at the ti:me of issuance, it was operating under a mistake of fact, ~y. 

••that it was making a loan to the def.m::Waut in exchange for a:a.d ... · in consideration 

of a prom:lssory note." It received the prami.ssory note in the tWDJe of the 

defendant. 

The plaintiff alleges that i:t retained its property :in "the said 

cheque and the defendant by lodging the cheque to :its account wrongly cODVf!rted 

it to the defendant's own use and is therefore liable to the plaintiff in 

conversion and a.lternat:ively.lP for money received for the use of the plaintiff., 

The defendant contends that its agents bought the .cheque in the 

ordinary course of business as foreign exchange purchases and it credited . the 

accounts of the said agents, with the equivalent amount, in Jamaican currency, 

thereby giving consideration for .the sai.d cheque; that the plaintiff retained 

no title in the cheque~~' bav:Lng divested itself of its title by issuing the 

choque in the nmoe of the defendant nnd relinquishing its possession for dcU:ivery 

to tb.e defendant; anrl thnt a presumption arose that the defendant bad title in 
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the cheque when the plaint~££ :issued it in the name of the defendant. 

lb:. Mahfood for the plaintiff alleges that the pl..aintiff retained 

title to the said cheque and did not lose it merely because it issued the 

cheque in the ru:une of the defendant nnd with the intention of making a loon 

to the defendant; that the defendant woul.d need to prove that the plaintiff 

lost title to the cheque, that it acquired title from the person from whom 

they pui:chasP..d the cheque; that title could only have passed to the defeu&mt 

if tbefr agents acquired e:i~r a vaii.d or voidable titles whi.ch they did 

not and therefore the defendant wron~fully converted the plaintiff's cheque 

to its use. lie maintained that ~. dc::fendant having admitted receiving the 

piainti:ff w s cheqUe, the prdperty :itt which remained with the plaintiff,. 

wltbout any authority to do so it is guilty of conversion ~ tort of strict 

~illt.Y and is obliged to begin in disproof of its act of conversion and 

money :received for plaintiff's use. 

Dr~. Ra.tt:t,"~¥ for . the rP..spondf.".nt replied that a prl.:ma facie presumption 

exists that: "the property :in a chequt! passes to a payee in whose name a 

cheque :ls issued and that the payee has giveii value therefor; that: the 

defendant gave value for the scdd cheque that defendant is deemed to be the· 

holder· for value even previously and the plaintiff would have to show, a.s 

drawer of the cheque, that no value was given; that having signed and given 

up possession of the cheque a valid and unconditional delivery is presumed 

by the Bills of Exclumge .Act, on the part of the plaintiff; that the plaintiff' 

needs to prove that it :intended to make a loan; that the defendant den:ies that · 

the c~ue is the plaintiff's or that the plaintiff re'tai.Ded any title or 

property in the cheque; that even if iDduced by fraud property in the cheque 

passes on delivery even by a mess~ger or a rogue - the title is voidable -

the cheque is valid in the hands of a bona fide purchaser for value; seeing 

that the plaintiff alleges a mistake of fact the onus is on the pl.ait\t:iff 

to prove that mistake, that it was m.istaktm as t~ the prec:lse :ldentity of 

the defendant and that such identity and that of the messenger were of funda.-

mental. importance; that a1l the :issues of fact are not on defendan-t, and on the 

pleadings the onus of proof on several issues is on the Flaintiff who should 

accordingly begin. 
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Each counsel relied on authorities in support of his conteutiun~ 

Usually in a civ:U case the plaintiff begins. However.~~ de nature 

of the pleadings may influence that procedure. 

The author in Odgers • Principles of PJ eading and Practice:~ 22nd Edition 

at p. 286 statesl> 

1111Normal.ly the plaintiff will begin by $ open:lng h:lG 
case' but this depends to a large extent on the 
pleadings$ for where the burden of proof of al1 the 
issues in the action lies on the defendant be wi11 
invm:-iably begin. If the burden of proving but 
one issue be on tbt; pl.nintiff,. it does not: matter 
that there are others which lie on the defendant~ 

I . 

the pl.ai.ntiff will beg1n unless the judge other-
wise di.rects. 11 

This is substantially similar to the recital of Order 35 rule 7 of 

the Rules of the Supreme Court (England). 

±n Phipson on Evidence:~ 14t:h Edition:~ paragraph 4-o7l> the author 

states Sl that the burden of proof~ 

paragraph 4-07.9 

11rest:s upon the party who would fail if no 
evidence a:t all ..... wo:;.re given on eithnr 
side11

,. and in 

18Thc above rule ns to onus probandi holds not 
only as to matters which are the subject of 
express allegation ..... u 

The question of who shall besin now arises .. 

Th:is Court will therefore have to look at the pleadings and apply the 

test - '~how would judgment be en:tered on these pleadings if no evidence at all 

were given on cithP.r side111 
- (see Odgers !J,. supra,. page 287) - in order to 

determine Who shall begin. 

The t:ort of conversion is a dea.ling with the goods of another in a 

manner inconsistent with the right of the person entitled to such goods and 

with an intention to exercise dominion over them - See Cle:rk & Lindse:Ll on 

Torts,. 16th Edition,. paragraph 22~7. Lord Dip!ock in l'..a:rfani. & Co .. U:d. 

vs Midland Bank [1968] 1 WlR 956.9 said 

nAt common law one v s duty to one's neighb:~Ysr who is 
the owner of,. or entitled to possession of ~~y goods 
is to refrain from doing any voluntary act :ln relatio-n 
to his goods which is a usurpation of his proprietary 
or possessory rights in th;em. .................... '-' 0 " "' .. e •••• " 

This duty is absolute; he a.cts at his perlJ_. Q~ 
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Ignorance of the title of the true owner of goods is not a defence. 

The defendant: will only succeed in conversion in the normal cas~s :I.£ he 

shows either. that he had a valid tit:lt-! or a voidable title - that had v.ot: 

been avoided .. 

By its pleadings in the instant case the plaint:L(;f alleges t:l~~t; tue 

the said cheque to its own use by lodging it tc its 

defendant:' s account nin violation of t:he Plaintiff's proprietary 1egcil. 

tights, n because the cheque remained the property cf the plaintiff. Up to 

this point, the onus of proof rest:~d oh the defendant. 

The defendant in it:s furth.:.~r amended defence den:ied that it wrongly 

depriv~ the plaintiff ~f its cheque, and stated that the cheque was not 

the property of the plaintiff; that. the cheque was IDade payable to the 

defendant as was intended by die plm.nrt:tff who was not mist:ak.en as to the 

identity of the defendant and the plaintiff caused delivery tc be made~ 

ccns(:equently :it recained no t:id.e to ilia; said cheque. ~ def~ant:, in its 

said pleading r.elled on the Ellis cf Exchange Act, section 21, to allege 

that the pl.a:i.ntllf was divested of t:itle tc the cheque which title vested 

:in the defc:mdant c:n ·the issue cf tb~ cheque in the name of th~ d~fendant and 

subs~uent delivery to the defendant. 

In its further ~nd~ r~plys the plaintiff all~ges$ at paragraph 4, 

nln reliance en information :it had received 
from Messrs. Michael Phillips and John Wildish 
and acting on a mU:t:ake of fact, the Plaintiff 
issued its cheque no. 4949 for US $2,9999000 
drawn on its acccunt w:i:th the Royal Bank of 
Canada in New York,. payable to the Defendant$ 
which the Defendant lodged to its account 
w.lth Citibank for :its own use and benefit .. vw 

mu:l at paragraph 5, 

" ........... the Plaintiff retained title to the 
cheque as the Plaintiff :issued the cheque und~r 
a mistake of fact, namely~ that it was mating 
a locm to the Deftmdant :in exchange for ar.a•'1. in 
consideration of t~ issue of a prvmisso=; ~ote 
by the Defendant.," 

This pleading by the plaJ:c.t:iff that it 1'ret.ained t:i:tlc ·to the 

cheque as (it) issued the cheque under a mistake of fact,. :g i.s a stat~t 

of mixed fact ::md law and is inccrrect: 9 as a g.:meral rule o It :is a 

premise xc~sorted to by the plaintiff in its pleading to ,gzc.qmd its asser-

tion that it rf:!:tained title and th(;:refor(; the onus is t'1ne tl1e defendant tc 

prove r.hat. the pJ.a:mtiff lost its title .. 
'l 
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Where goods are delivered under a m:lstake of fact t:i:tle may or may 

not pass depending on the inten·~ion of the party in whom title resides 

at: tha time of such delivery. If titln passes under a valid or voidable 

the goods may pass a good title; a 

void contract cannot pass title. 

The attitude of the common law to mistake,. wc:.s discussed in 

1Cheshire Fifoot: & Furmst:ons',. Lalv of Contract,. 11th Edition$> .at page 238,. 

11The majority of cases in. which t:he question 
of un:U.ateral :mistake has arisen have "been 
cases of mistaken itk.":lti t:y • • • • • Suppose 
that .a,. pretending to be X,. makes an offer 
to B "Wiu.ch B accepts in the belief that A 
is in fact: X. In subsequent: proceedings 
arisin& out of this trm;.saction,. B alleges 
Umt he would b.ave withheld his acceptance:" 
there is,. as a ~tter of pure logic, no 
correspondence between offer and acceptance 
and therefore there should be no cont:ractc 
Nevertheless.. outward appearances cannot be 
neglected,. and the primu facie presumption 
applicable to this type of case is that,. 
despite the m:i.stake,. a contract has been 
concluded betwP~n the parties. The onus of 
rebutting this presumption lies on the party 
who pleads the mist.ake .. " 

In the iu.sta.nt case,. the pla:i.:ntiff has pleaded,. a mist<lke of fact on its 

part. The pleadings show that the said mistake of fact was probably induced 

by the forgery and fraud of several persons. 

In Hardman vs Booth (1873) 1 R & C 803,. the plaintiff acted under 

a mis·~ of fact induced by the fraud of a clerk; no title passed and there-

fore the plain~iff succeeded in his SRit: for conversion. 

In Cundy vs Lindsay (1878) 3 App. Cases 459,. the plaintiffs also 

acted tmder a mistake induced by a rogue Blerumrn; no title passed m~d the 

plaintiff succeeded in the House of Lords in conversion. 

In Phillips :!"_s __ !lrooks [1919] 2 KD 243.., the phlintiff acted under n 

mistake of fact induced by the fraud of a rogue North; "t:he ti.tle in a ring 

passed; the contract was voidable :i .. e valid until avoided.. The plaintiff 

failed in conversion. In Ingram vs Little ]1969] lQB 31.., involving the 

fraud of a swindler.., no property in the sale of the motor car passed. 

In Lew:is vs .Avery [ 1972] 1 QE 198, the Court of Appeal held that 

despite the mistake, the plaintiff owner of the car bad concluded a contract 

with the rogue and title passed. 
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In Midland Bank vs Brown Sldpley [1991] ___ 1 Lloyd's LJ-.q Repoz:ts, 516; 
'""'~·~-.---.~--~-" ~-

[1991] 2 All. ER 690 - in which the c-ases of Cundy vs Lin3s~y, Pb.:U.lips YS. 

Brooks s Ingzam vs Lit:t:le and Lerls vs .Avery were rcfen:·ed to S> it was held that: 
----------,. --.. __ 

~------~-"-.----·-- ---~---------

~---desPite the fraud commi:tted on t:he plaintiff banks,. b~Ys '' drafii:s issued 

by thmn wc:tre held to have validly passeii title to the def~..n<'ian:t - who co?J.-

sequently cummi:tted no conversion. .. 

~ existence of title in t:he said cheque, in the instant case, fall.s 

therefor~ to be determined not m~:~rely at the time defendant Eank of .Jamaica 

came into possession of it, but mor~so,. as the cases demonstrateS> at the time 

of the transaction between the plaintilf Dextra Bank and the persons who 

held themselves out as agants of the said defendant$ and thereby effected 

the mist~ of fact in the plaintiff bank. 

conversion,. which pre-supposes the existence of title in the claimant:, assume 

that: titl~ remains, because the v~ry circumstances that ~.sted at the time 

that the cheque was issued under a mi.stake cf fact cculd have caused title 

tc pass .. 

~ mere allegati<:n cf c-vnvt~rs:iGn.., which -was traversed.., is therefore 

net the det.~:nninnnt as to who shall begins. If due to the the mistake 

of fact title passed from Dextra th~r~ can be no subscquc~t conversion as 

alleged ~~ tc give rise tc liabil:tty in the defendant B.O .. J .. 5I and "t.Mreby 

oblige i.t t:c begin. 

In addition to the common law approach., the statutory prcv:isions 

cf the Bills of Exchange Act,. as x·ellt!d on by ccunael. for the defendant 

are hcdpful. 

Section 21 reads, inter ali£,,. 

"Every contract: on a bill, vb.ether it be. t;he 
drawer's,. the accept:c·r ~ s cr an indcrser' s :is 
incL--mplete and revocable until deliv~ry cf the 
instrument in c·rder to give effect thereto~ ..... 

····························-·········••«~~Q~ 

.As between immediate parties,. ;.r;:;.~ as reg£'-l:'ds a 
remote party other than a b.olde~ ~ due ccurse 
the delivery in order t:o be effectual -

(a) must be made eithC::r by ·or under th~ 
authority of 'thr~ party drar.ring, 
uccepting cr iLdorsing, as t:he cas·~ rw..y 
be; 

(b) may be shewn to have becu (;;Gndit.:ic~...:.?. or 
for a special purpose only, and not for 
the purpcse by transferring the prcp~rty 
in t:h~ E:Ul. 
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But if the bill in the hands of a hoLder in due 
course~ a valid dc.;J.j.vcry of the bill by ~ p:2rti~s 
prior to him so as !:o mn.ke them U.able to · J::t;-n iS 
conclusively presumed. 

Where a bill is n.o longer in the possessi.c"-1 of a 
p.arty who has signed it as drawer, accep~.o~ or 
indorsc:r, a valid and unconditional del:hrz:r:ry by 
him is pres'U!Iled un:t:H the contrary is p:x~stl.:medc. 51 

Furthermore section 27 prov-~des~ inter hlia~ 

ww'Where value has at any time been given for a bill 
the holder is deemed to be a holder for value as 
regards the acceptor and al1 parties to the bi11 
who become parties prior to such time." 

By the Bills of Exchange Act:ll " presumption probably exists in favour· 

the cmfC>.ndant.l> Battk of Jamaica, wb:ich has pleaded th~t it gave value for the 

cheque.. 'llla presu.m:ption is that the deft>.ndant, having given value for th4 

said cheqUP. is de~d to be a holder for value; there ~ a delivery to it 

by t~ plaintiff bank; see Diamond vs Grahmn [1986] l mR 1061" as aiso the 
-----~-------------·-····--·~-··-~-·~·~··-···. 

pleadings .. 

Tne defendant Bank of Jank~ca may therefvre be pr~s~d to bav~ had 

tit~ to the cheque,. being a holder for value, the cheque having bem1 issued iii. 

its ~ w.d rleliverc.d by the plaintiff bank. This presumption may be rebutted~ 

Section 27 of the Act is idcn:tical to the England Bills of Exchange 

Act 1882s section 27 (2),. which was considered and interprr~tc.d in Diamond vs 

Grcluml. supra., See also Lipkin Gort:!tm vs_KarpD.D.l:e_L_~d. et al. [1992] 4 All 
~_::::::::::::-:.:::::~:--~,----~-···· -- -~-- .:-- -· ~------·--·- -·7-

ER 512 .. 

In so far as the defe:mdant in Sc.loon vs Davidson [1968] 2 lll ER 755 _______________ .. __ _ 

was held to bt:mr the burden and had to begin, the facts shew ·that he .a®d.tt:ed· 

receipt of the moneys, and there b~ing no px·esU!!J"Pt.ion or oth~r factors in his. 

favour ll hi! had to displace the pr:im.a facie obligation that ex:lsted that he 

had to repay moneys received. 

In the instant case,. there is nc presumpt.ic·n that. -,.-i~!o:n the pLn'!!t:iff 

bank drew and delivered its cheque, ne t:it.le pas;;:;ed frCfu the plaintiff, as 

submitted by counsel fer the plaintiff~ At: i~s lo1;n~st$ &Y Cc.-mmoc l:::~~:r title 

may or may not have passed. On t:htt contrary, O!li t:he plead::.:::1.gs, the a<±rd.tted 

ex:isttmce of a mistake of fact plao:!d ·ml obligation on i:h~.:. plaintiff t:o 

discharg~ the;: burden of proof that ~sts.. In a.bi:.iticn, G"''3 presumption 



) 

) 

.._----· 
( 

,j) 

J 

\\'.I 

' ' \:_,. 

Cl , .. 
,So 

L ,\.! 
\. 1 

~) 
,<. 

\·r' 
,.J 
r· 

'(" 
\)'} 

v) 
\'} 

~ ' . ,) 

~· .·'J 
( .) 


