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THE COURT OF APPEAL OF JAMAICA

JUDGMENT OF THE LORDS OF THE JUDICIAL CQMMITTEE OF THE PRIVY COUNCIL;

Belivered The 4th December, 1978

_ Present at the Hoaring:
LORD DIPLOCK
LORD HAILSHAM OF SATNT MARYLEBONE
LORD SALMON
LORD EDMUND-DAVIES
LORD KEITH OF KINKEL

(Delivered by LOBD KEITH OF KINKEL)

This is an appeal from & judgmont dated 15th June 1976 of the

Court of Appezl of Jamaicas. The respondents were tried in the
Clarendon Circuit Court of Jamaica before Melville J, and & Jury,
upon &n indietmont charging them with havimg, on 22nd fApril 1975,
nurdered Sydney Snithe On 8th December 1975 the jury returned in
respect of each of the respondents & unaninous verdict of guilty
of nenslauvghtor, and the presiding judge sentenced caech of them to
thirty nonths' inprisonment at hard labour. The rospondents
appealed to the Court of fppeal of Jamaica, which by & najority
(Grahan~Perkins J.A. and Watkine Acting J.A. Zacca J.A, dissenting)
allowed the appeal and set aside the conviectionses The Court later
grantod leave to the Director of Fublic Prosecutions for Jamaica to
appeal to Her Majesty in Council, and certified that the appeal
involved certain points of law of exceptiomal public inportance.
Their Lordships will refer later to the points of law so certified.

Upon the evidenco presented at the trial it cmerged that for
‘gone days prior to 22nd April 1975 the two defendants had been
cutting fence posts along the line of a projected olectwic power -
cable on land occupicd by the Jamaica Cordage Coe Ltd. It appeared
that they had authority to 42 so from another company which held a
contreet in conncetion witk the conatruction of the power cable,
On 22nd April the dofendasts arrived at the premises of the Janaica

Cordage Conpany and found that the posts had been removed fron where
they had left then and stacked up beside & shed ncar the gate giving
access to the prenises. This had been done as a result of imstruct-

ions given by & superiaor to the deceased men Sydney Snith, who held
a position of some responsibility with the Janaica Cordage Conmpanye
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The defendants had an interview with the deceased in the shed, and it

was comnon ground that a disuute arcse over the defenlonts' right to
possession of the postss There was a sharp conflict as to whet

happened next between the evidence of threp prosecution witnesses, who
were also enployed by the Janaica Cordage Conpany ond were nresent at

the scene, and the account given by the defenionts in unsworn statenents
vwhich they nmade fron the dock, .ccording to the former, the defendants
threw stones at the deccased, who cntored a storeroon inside the shed and
closed the door., The defendants continued to throw stones at the door of
the storeroons Loter the docecased left the storeroon and ran across the
yard towards the company's officess The dofenpdnnts threw stones at hin
a8 he rane. The witnesscs wore ot variance as {0 whother any stones
actually struck hine. Thorc was a concrete ranp in the yard rising from
ground level to & height of about four feet. The deccased fell as he
reached this ranp. The witnesses were gprain at variance as to whether he

>

fell because he had been struck by a stone or becausc he tripped over the

ranps Two of than said thet the defondents throw stones ot tho deceascd
as he lay across the ranpe.

Both defendants sinted that after the dispute srosc the deceased
tried but failed to take 2 knife fron one of those prescnt in the shed,
that he entered the storeroan as thoush locking for o weapon, that naving
energed fron it he told then to stoy where they weore and ran towards the
conpany's officces where he kept a gun, and that he tripped and fell over
the ranp. There was other cvidence that the deccased did keep a gun at
the conpany's officos.

The déceased was later found to be dends  iccording to nedical
oevidence, he had sustained & fracturc of the sternun and also a fracture
of the skull on the richt side townrds the back of it. Iic had no other
injuries apart fron a snall laceration on the T¢Zt side of the china
The fracture of the skull had aprarently involved no bruising or other
external sipgns of injury apart from haenorrhase fron the right eare The
nedical witness expressed the opinion that it was poseible but wlikely
that the fracture of the skull as well as that of the sternun had been
cwsed by the deceased tri:ping and falling over the ronp.

It appears that when the prosecution's cas: wos orened to the jury,
it wos placed alnost entirely on the basis that the defendants had
nurdercd the deccased by stoning hin to death, but some indication was
given that there nisght be roon for a verdict of ruilty of nanslaughter,
on the ground that the defendonts had acted under provocation. When
counsel for the prosecution addressed the jury ~fter the conclusion cf
the evidence, however, he surgested that their verdict night be one of
nanslaughter on the sround that the defendants had by their unlawful
actions put the aceuscd in a state of terror with thc result that in
trying to escape from then he hed fallen and fatally injured hinself.
Counsel for the defendont MeChie had already addresscd the jury on the
evidence, becausc he hed hinself led sone ovidenee, and hed not dealt
with the aspect so roise’ by the prosccutions Counsel for the defendant
Daley, who had led no cvidence, addressecd the jury aftor counsgl fgr #ho
prosecution, and apjerently he dealt with the patter by objogtlng te its
being raised at such o late stege end secking to brush it aside as being
of no inportence, The presiding judge left it oren to the jury to
return a verdiet of suilty of whot he deseribed initielly as "menslou htor
i €rying to cscape" ond luter as "manslouchter by flight", end directed
then at considersble lonsth upon the law relating te the natter and eos to
the view of the ovidence which would ontitle then to return such a
vordict, This wne the verdict which the jury in fect returned in respect
of bLoth defendonts,.

Leave was grontoed to the defendents to appeal aooinst thedr
conviction upon a nunber of grounds, principelly concerncd with the
contention that their defeonce had not been fairly and adequately put to
the jurye. The najority in the Court of Lppead,
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however, tock the view thet the really important gquestion reised
in the appeal was whether the trial judge, in the particular
circunstances of the case, oughlio have left it to the jury to
return & verdict of "ccoustructire" nanslaughters They decided
that he ought not to have done so, and accordingly set aside the

convicticns.

In grenting loava :o the Director of Public Prose-

cutions to appeal to Her Majesty in Council the Court certified
that their decision involved the following points of law of
excoptional publlc iportances~

(1) vwhether or not on an indictnent which charged nurder it

(2)

is open to the jury 16 goturn a verdict of nenslaughtex
(rogardless of the cetégory) where there is sufficient
evidence to support such a verdicts

Whether quite indepmndently of Counsel's oparding to the
jury, it is proper for Counsel for the Crown im his
closing speech to aidress the jury on such issues és

- arise from the ovidemce and to seck from then eny verdict
'whieh. is returnable on the indictnent and nay ressomably

: be founded on such evidence.

(3)

(4)

Whether or not irrespective of the addreas of Counsel on
either side it is the duty of the trial judge to leave to
the jury all issues.that arise from the evidence and to
direct then on such alternative verdicts tha¥ nay be open

- to: them.hav1ng regard to such evidence; and /

Whether or not in the instant case the issue of "mane .
slaughtor by flight" as defined by the twial judge fairly
arcse on the evidence and whether or not his directions
in that regard werc fair, clear and adequate.

It was conceded by counmel for the respondents, in their Lorde
ships' view rightly, that the first of the qucstions so certified

rugt be answered in the affimmative. Their Lg

ips. know of no

reasons, in principle or in authority, which/ra&ise smy doubt about
the correct answer to this questione

As regards the second of the certified questions,a%heir Lord-
ships consider that thig nay appropriately and conveniently bée
dealt with in conjunctian with the third, since both fall to be

answered by application of the senc csscntial principlese

Both

questions are, however, to be. considercd under reference to circun~
stences, such as those of the prosent case, where in & trial upon
an indictnent charging nurder sinpliciter the evidence led leaves
roon for a verdict of namslaughter of sone category. Their Lords
shlps regard it as well settled law that in such & situation it is
the duty of the trial judge to leave it to the jury to decide
whether the alternative verdict of nanslaughter is the appropriate
oncy and to give then due directions upon the applicable rules of

wlaw and upén the view of the evidence which ni
returming of smch verdlct.‘ Thls hes been laidfin & number of
decided cases, of which it is:pecessary to refer to one onlye

arrant the

In

Kwaku Menssh ve The King (1946) A,C. 83 Loxd Goddard C.J.
delivering the advice of this Board sald at pe.91:

"But if on the whole of the ev1dcnce thcre arises a question
whethor or not the offence night bo nanslaughter only, om the
ground of provocatlon as well as on any other ground, the judge
nust put that questiom to the jery. This was distincily laid down
in Rex v, Hopper (1915) 2 X.B. 431, a casé in some respecta
resenbling the present, nore especlally in that the line of dcfance
‘adopted was that the killing was acéidental and no attenpt had been
nede at the trial to rely on provocation. The ruling was expressly
spproved by the House of Lords in Memcini ve D.P.P. (1942) A.C. ¥,
The reason for the rule is that on en indictuent for murder it is

(W)
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open to the jury to find a verdiet of either nurder orxr nanslsughter
but the onus is elways on the prosecutiocn to prove that the offence
anounts to nurder if that verdict is soughte If on the whole of
the evidence there is nothimg which could cntitle a jury teo retumm
the lesser verdict the judge is not bound to leave it to then to
find nurder or nanslaughter, But if there is any such evidence
then, whether the defence have relied on it or not, the judge nust
bring it to the attention of the jury, becausc if they accept it or
left in doubt about it the promeccution have not proved affirmatively
a case of nurder,"

In the light of that statement of the law it is plain that question
(3) of the questions certified in the present casc, read ag relating
to the situation where in a trial on en indictnent for nurder the
evidence leaves roon for & verdict of mamslaughter, falls to be |
answered in the affirmative, ‘

In their Lordships' cpinion it follows as a corollary that
question (2), rcad as relating to & sinilar situation, nust also be
answered in the affirmative. There cen be no ressonable ground for
objection to counsel for the prosecution dealing in his closing
address to the jury with en issuc which is raised by the ovidence
and is of such a nature as makes it appropriate to be brought by the
presiding judge to the attention of the jury. Reference was nade in
the course of the argunent to & passage in the opinion of Lord Keith
of &vonholn in Remsook Ranlocken ve The Jueen (1956) A.C. at pe490,
vhere he zaids

"In cross-cxenination counsel (for the prosecution) was,
however, in their Lordships' view, bound to put to the accused
any inferences fron the evidence which he proposed to put -
before the jury."

In the present casc neither of the defendants gave evidenee upon cath,
80 caunsel for the prosecution had no opportunity to put 4o them in
cross—cxanination the inference that the deccascd net his death
through tripping over the ranp while fleeing fron their stoning, and
as a conscquence of ite In their Lordships® opinion counsel fcr the
prosecution is not in such circunstances dcebarred fron advancing to
the jury a view of the cvidence which has become possible in the .
light of the way in which it has dcweloped, and which is sueh as to
lead to a verdict of guilty of a lesser offence thaf that charged.

It cannot always be predicted at the beginning of a trial just how
the evidence will develop, and prosecuting counsel is acting consis-
tently with his duty if ho tekes the earliest available cpportunity
of drawing attcntion to the possibility of any tenable jnference
which nay encrgce Counsel for the prosecution did so in the presgnt
cases It is of eourse necessary that defonding counsel should be
afforded the opportunity of dealing with any such suggested inference,
Here, under a rule abolished by statute in English »rocedure (sce
Crininal Procedurc (Right of Reply) Act 1964, s.1), and which could
with advantage, in their Lordships' view, be abaniomod also,im other
jurisdictions, counsel for one of the defendants, because ha%had

led evidence, nede his closing address to the jixry before prosecutimg
counsel, Thereforc he did not deal with the prtter of nanslaughter
"while trying to escapc", While it might have been appropriate for
the trial judge specifically to ask hin whether he desired to deal
with the natter after it had bemn raised, it was equally open to
counsel to apply for leave to ¢o so, Coussel for the other saccused,
who had led no cvidence and thercfore addrcssed the jury after
prosecuting counsel, did deal with the matter, no doubt in t@e
nemner which sccned best to hin from the tactical point of view.
lay within the discrotion of the trial judge whethor or not he
should invite defending counscl who had first addressed the jury'to
supplenent his address, Choir Lordships are unable to say tha? in
the circunstemces the triel judge, by offering no such imwitetion,
cerrod in the exereisc of his djsgretion.

It
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This lcads on to consideration of whether or not the trial judge,
being ninded to Ploce the lssue in question before the jury, should
have invited defonding counscl to neke subnissions t¢ hin reparding
the propricty of doing so. This algo appears to their Lordships to be
very nuch o natter for the excreisc, in the light of the circtinstances
of the case, of the judre's discretion. In sone coses it night be
proper in the intorests of justice to dc so, in others note It can be
envisaged that such an invitation could in sone circunstances presenth
an embarassnent to defending counscl, hoving reserd to the tactical
course which he thought it best policy to pursue in the client's
interest. In the circunstonces of the present coase their Lordships do
not consider that o proper exercise of the judse's discretion required
hin fo invite subnissions from defonding counscl,

Their Lordshints turn now to the fourth and last of the v
certified questions, which is concerned with whother the issue orf
"manslauchter by £lisht" fairly arcose on the evidence, and whether
the trial judpe's directions to the jury on thot issue were
satisfactory.

The law rcrarding nanslaughter of the specics with which this
appeal is concerned was considered by the Court of dppeal (Criminal
Division) in the casc of Zobert Mackie (1973) 57 Creipp Red53.

I% die unnccessary to recite the facts of the case or to quote any

passages fron the judsnent of the Court deliverced by Stephenson LeJs
It is sufficient to para hrose what in their Lowxdships' view were
there held to constitute the essential ingredionts of the prosesutions
proof of a chargse of nemslaughtor, laid upon the bhasis that a person
has sustained fatael injuries while trying to cscape fron assault by
the accuscdes There are (1) that the vietin irmediately before he
sustained the injuries was in fear of being hurt hysically; (2) that
his fear wos such that it caused hin to tryv to cscape; (3) that
whilst he was trying to escape, and because he was trying to escape,
he net his deoth; (4) that his fear of being hurt there and then was
reasonahle and was caused by the conduct of the cccusod; (5) that the
accused's conduct which caused the fear was unlawful; and (6) that
his eonduct wag such as any sohor and reasonable person would
recognisc as likely to subject the vietin to at lenst the risk of
sone harn resulting fron it, albeit not serious herrn, Their Lordships
have to obscrve that it is unneccssary to prove the accused's .
knowledge that his conduct wos unlawful. This was nade clear by Lord
Salnon speaking with rencral concurrence in a slightly different but
neverthelcss rclevant context in 7.1WTe Ve Newbury (1977) A.Ce 500

at pe507 It is sufficient to prove that the accused's act was
intentional, and that it was dangcrous on an objective teste

Their Lordships arc of opinion that upon the evidence in the
present casc thore was naterial hefore the jury upon which, if thoy
did not consider the defendants' puilt of nurder to be established
beyond reasonable doubt, they werc entitled to find then guilty of
nanslaughter upon the basis which has been describeds. There was
evidence that the defendants threw stones at the deccaseds The jury
by their verdict showed that they accepted that evidence, There was
evidence that the deceasced wes struck by a stone or stones, but the
jury were clearly entitled to regoard that evidence as not being of
sufficiegd quality to establish the fact beyond reasonable doubt.
There could be no doubt that the deceased in the course of running
acrcoss the yard sustained injuries which causcd his deaths If thosec
injuries did not result fron his being struck by stones thrown by
the defendants, they could only have resulted from his tripring over
the ranp and sustaining the injurics in his fall. Did he trip and
fall because he woas fleeing in haste ‘on account of fear inspired by
the de{endants‘ conduct, or, as the defendants suggested, in the
course of rununing to et a pun with which to threaten or attack thom?
Their Lordships are gatisficd that upon a fair vicw of the evidence
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on & whole eny Jjury would have beon entitled to infoer that the
former wns the true cxplanation of the deccosed's fall, and
generally to hold thot 2ll the insreliente doscribed above as
necessary for a verdict of nanslaushter had Leon proved heyond
reasonablce doubt. Thereforce the issue of nanslaughter was a
proper onc to put before the jury.

Their Lordships have corefully congidered the terms of the
triel judge's direetions to the jury uvpon this aspect of the
cagse. Thoy are of opinion that these were such as fairly to
apprise the jury of the ingredients vhich they nust find proved
to justify a verdict of manslaushter on the relevant basis. It
is apparent that his directions were bascd upon, and accurately
roflectod, what was soid in the casc of ebert Meckie (supre).
One conscrucnce of this was that he told the jury they nust be
satisfied that the defendants knew that their conduct was
vklawfule 48 now appears fron D.T.T. ve Newbury (supra), that
was putting the natter too favourably for the defendants, but -
the noint has no nateriality in the circuiistancese The fourth
of the certified questicns is accordingly to be manswered in the
affirmative.

For these reasons their Lordships are of opinion that the

decision of the Court of Lppeal wes wrong ond should be reversed,

and that the convictions of the defendants and the sentences
inposed on them sheuld be restored. They will hunbly advise ler
Majesty that the appeal should be allowed to that effcect.
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