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In an action against the defendant, the

asked for an order for sheclilfic periormance. iIn
tive ¢ claim was aade for relief fron forfeiture.

£

On Ooctober 5, 198%, the defendant uanderx

for gala at »ublic auc
of lend (hereinafter roferryel to as "the
The property was 57 « 5y Hnlf Way free doad and 19

Carlten Crescent in thae pavish of Do A

sgale was counducted by the fima of L.C.
Company Limdtad. Mie Ql,Jur”” was roegreterad in
of Dona Clax
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DEFENOANT

AND #f. DAVIU baTylh FOR DEFANDANY

, U, 3%

slaintift

tne alteraa-

nowers of

tiocn six

property®) .

21
auction
Finsgon

the namae

vrogperties Limited but oceuplied by Venicles

aging Dircector of

Jehdcles and Bupplies Lioiced and o Divector of vons Clarx

Propercies Lisited. de iz algo the Managing Director of

] T T o - S
2atmaents Ltd.

tiee ploaintifi Company

Phe Jdoefendant bani held a figst

Clar Properties Limited and the Jamalew Citizens B

also held o oortgage.

wortgage from Doana

ank Limited
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Wienh the nortgage was granted oy Jumaica Jitizeas

Bank tu Dona Clay Properties Limited, it was agreed bhetween the

Celendant wank and Jamaica Citizens Bank Limited that the second

s

mortyagye would rank in pricrity to the firvst moritgage held by
defendant bunk. “he effect of this was that Jamaica Citizens
patu: Ltd, begase first mortgagee and the defencant bank becams
seoeona and thirvd sortgageeg.

Hr. waywond Jlough, Attoxrney-at-Law atcended the
cacticn sale on Octouaer 5, 19%98Y., He attended on behalf of the

plaintiff cumpi

ny and touk part in the bidding. The property

was s0ld to hia £or $11,500,000.

auctiun sale wag subjeciy ©o certain conditinns of
sale which were wade xnown to Mr., Clough rior to the Hidding.
Under the condgitions of salce o deposit 0f 25 per cent of thae
gsurchase price was reguired and Mr, Clough paid the Aucticneer

the reguirsd deposit which amocunted to £4,875,000.00.

It is

(4]
Lo

welessary o set out the relevant conditions
of sale
4, Luacaisztely after the purcnaser shall oay
tio the Aucticneer at nis A ion Rooms a deposit
ol TWESDY FIVAE PERCENT of the amount O the
Jurchase macuey of the Ur)ycz.y and sign the
agremaent codorsed hereon for the cumpletioun ofF
i parclags w,-':n.uung o these comditioas.
Tnﬂ rur;nume &hull pay the remainder of the
i ¢ together witlh the amount pavable
aser under ; Lgraphh 6 herednf within
l&} days from the d LL 0f ths sale to
3 ‘xtt_,,.ﬂw yoate Law 5 ‘Y'--.és.;:r\! ERTLON-
S Immediately
VL.‘L‘(;\JI (»1““ uan t to the
o1 svct‘ i Lo of the Regisuvration oOf
will exocoute o transior to the
' r registration.,

and lodye same

5. I frome any cavse whiatscever other than the wilful
defrult of the vel the purchase shall not de
¢ On VT tha exparation of thirty

y8 Frow the Jdate of the auction the

e

Ay
¥
gurch ser shall way intercest at the rate of
Twae lve Jullﬂ;u pexr caentun per annwa on che uapaild
hmOLuu ¥ purchase mgny“ from the tims hereby
; wvment of the game until the same
iy paid, 1thils condition is without
;i any rignt oy remedy reserved to tae
Lr by any other of these conditions.

2 gurchuﬁcr shall fall o ouserve o comply

huy of the iwLuguln stipulation on his part
‘ nl‘ )y iULLCiLxu to the vendor

Liberty (without tenJ:ring any

. a=3¢1ll the property either Dy

pulic auction or private contract at such time

and in such manner and subject to such conditicns

L
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as the vendor fuy think it and any lpfiCiQﬂCy
in price whigu may rasult oo and all charyes
costs and expenses attending s re-sale or
atienpted re-jale, together or readered useless
by such deiault, sghall De amade good and paid by
tha delaulting purchasur at ‘the p;eseut sale
and be cecoverable from him by the vendor as
liguidacad dameyes. Any increase oI prigce on
re-gale ghall Lelong to the vendor.

15, Whenever uuder chese condicions an act shall be
beriorme& o a oajmant made at or within a

cont:d t
Condition ¢ provided for the salance of the purchas2 price to
be paid within 14 days from tihe date of the sale, The effect
of this is that the balance should huve been paid by Octobex
13, 19389,

The evidence disclosad that certain discuszions
were taking place between Mr. Clough and the defendant banx
aitaxr Lhe public auction sale and prior tov QOctover 19, 1989,

17th Covobexr, 1989 Mis: Shirley Ann Eaton acting on
bahaif of the defendant bank wrote to Mr. Raymond Clough enclosliiny
a draft transfer and a statenpent of accoount, der explianation
for waiting uncil ¢his dave was because £ the discussions
wirich were taking place. it appeared that there was ai erxor
in the statement of account aad sr. Clough telephoaed Miso
Baton jinforming her of the mistake.
ia & leotter daced Octuner 18, 1989 Lilss Baton Jorwarded
to dr. Clough an wiended statemeat o accuunt.

On Jucoper 1%, 19%0% wix. Clough wrote to the dedlendaut
encloging a4 trangfer 3uly axecutod along with a letter oif
andertaking {rom the Juaanice Ciluizens Bank. Tiae= letter from
the Jagceica Citizens 3ank Linicaed which was dated Jccober 18,
1989 and addressed to the Workers Trust and ilerchant Bank

was as Lollows ¢

/ e o
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DEAT S1rss

Re: iV-ei Carlics Grezceat and 57-59 Half #day Tree iwad

suls is wo condixa chain we are r“wpargd O make a loan OF
J@lviﬂﬂofsuu T WO Jup lavesLaentd Limliied {(aomines of sr.
Ruymead Crough) to ananlu LSO Jap to cumpiete che purchase
0 the wouve pulopariles.

Wa nave been autnorised o Gisburase the loas funds Dy
rRpAYLay »E. 9% 730,350, o you o os applied towards the
purchase gr;ce cf tihe properties and costs oY transiur

Please note that our oihiigativn vo make the loan is sub-
ject to the satisrfaction of veriain oundicions precedout
{in¢luding the granting of certain "ecuritias te us) which
will ail nave to be zatisiied and cumplied with prior o any
disbursemeant (including disoursemant t you) .

sindly let us have ¢

{a) fixecuced Trangler iwmprassed witin stamp duty wend
cransfer tax j

{5} yous cheyue to cuver registration fees; and

{c) all reievant Cuplicaeiz Cartiificate ol Titles

O our undercaring not to deal with samse Lo auny way pre-
judiciel vo youy interest unless ia a pusition to pay you
the aforesaid sum of $8,9%4,730.50 and to recurn sane Lo
yOou ou your request at any time pricr to our paying to you
the aforesaid swa.

Tours truly,

gford,
Dirsctor

Jasmine: L. Chin {His.}
Genarcl naaagex
Credit & marketing

Acvwiiang char thiz latier of undertakiong wan
acyeptabls chen the kalans: of the purchasa price wouid nave
beon patd within the tiwme stipulated in Condition No. 4.

Whe dedendant, however, reJarded this undextukinug
28 & vonditional und=srtaking and refused tu accepht it. I
veply the defeudant on Ociober 1y, 138% wrote to the Jamaica

Citizens Bank and :r. Clough in the Zollowing terms :

/ v o v o e
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"dr. Elon Beckiord.
sanaging Director,
Jamaica kLtlZ@du Bani Linited
King btree
Kingston.

Dear Sir,

Rg: 12~21 Cariton Cresceut and 5753 Half way Tree Road
e B0]ap Investment Limifed

I refer to your letter dated Getober 18, 1989 to advise that the
contents therein Jdo not Fulfill the express terms and conditions

Gf sale by wilch tie Purchaser is legally Lound.

Under the conditions o sale the Purchaser musty pay the balance
wi purchase price and costs within Fourteen {14) days from the
)

W
date »f the aalu i.e the aforestated payvment must be wade on Qv
before Gctouper 1%, 15%09,

An under #a,ﬁag Lovm o you to pay the balance of purchase pricz and
costs would have Lo specificzily undertake to pay ovar the said
walance on vy before Tnivty {306) days {from the date of the
auctiua which took slace on Octuber 3, 1389 as well as under=
cardlng tu pay interest at the rate of Twelve Dollars ($12.00)
per centum per annum on the unpaid cwmount of the purchase wrice
from the time fixed zor payment i.e. as of October 19, 1989.

Upon receipt of payment, my clicnts would execute the Yrausfer
and lodge same, Tor registration.

£ trust that the foregeing will serve to clarify the terms 2and
conditions under wnich captioned premises waz offered for sale.
Yours truly,

Sf{-’: l’\y[.! 2 "‘A"\J‘IN l'.'v. Y ‘ \)!V

Attorney-—at-Law.

C.C. Hr. duysonpd Clough ) o
#r. Lfrevor vatterson - sddyers Fletocher & Gordon®

letter o dr. Clough was as follous -
“dessrs. Clough, Long & Co.,
Harbour stroet,

Kingston.

7

Attentaion: wmr. caond Clough

Deay Sirs:

e s . N il B g, P P SN U A . TR
Res sale ol =% ol f-Wayedres Road

St . Badre

I refer to your letter Ccotolwer 13
uncer the toeras L f the “x,tlcuiar and o
wese to gend Lo e the balance urciis
within Fouriecn Jdays from the uatu SEAN o
place on the soh Sotoover, 1985,

')8 and advise that
J‘lulun” of Bale, wvou
s¢ osrice and costs

sale which took

(4

-

3
.
e

\.

Further, any acceptanlie undertaking to pay over tha balznu;

of purchase price and costs would have o specifically und

take to pay over tihe sald balaase o0 Ov mut@rb thirty (qu)
days from the date of the zuction and undertoke Lo pay
inter:st at tihe te 0f Twelve Dollars per centuml per annum

cn tae unpaid r the purchase money frow the time fized
for payment, tuat is, tie lith Octoover 1989,

my olients hove generously agreed to allow you a further
twenty-four hours within which to comply with the avove, out
without prejudice to any richt or remedy reserved to my clients
under the conditicns 01 sale.

The afurcstated does not cons titute a walver of ay clientg’
right to remedy coastained in the conditions ozn sale.
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Yours truly,

SHIRLEY ~aNH EATON
SECRETARY &

LEGAL SEPARTY

flon Beckrv
Messrs. Myers,

MANDGEK,

C.C. AY o

Fletcher & Gorden,

(o)

Pt

MENT

PASEARA

Jamaica Citi
Manton & Hart ¥

i

rd, danaging Director, 40Nns Bank

(;\ Jn receist e letcers, the Jamaica Citizensg
Bank in a lettsr dated October 20, 15%4% replied as follows
Pmiss ahiﬁivl Aan baton
Attorney-at-Law,
153-155 mast Dtrect
:.\...I'l’j.a ton.
Dear v
Re: oL Jap Invegument Limited Furchase of 19-21

. ,oent

Vo P TR
Caritoen

and 5758

yoiree Rode

e

¢ acknowledgo
regponse to ours of
sank Limdited under
WINE dURLREDS AMD 3
DOLLAR3 AnD SIFTY

O Lo the

i
(2%
-~

( ]
- 1

rLoai

a
conGicivug.
As reguested
rate oi 12%
fromm

by
e o

Fou,
19
believe will e un or
respects we ratify an
and in particulaxr we

Loan Do Jap
of certain conditions
certain securitisg to
and cumtlldm with pri
DuUrse

Cctober

o

N

&wf YOUrs sincerely,
JAMATICA CIwIZed
Blon Beckford.

Hanaging Direcion

I

This letter

vuctober 20, 1939% Jud on

to the Jamaica <it:

Hr., dlon Beckford,
Managing dDirector
Jamaica Citizens
4 King 3ireet
£ingston,

C

Dear

Sir,

wWe
AN
198%

Investmoent Liamlted is

i

3

192, 1346% in
JL and dMerxchant

Sated Dctobe”

i'|

sur letter
18,

to Adorkaers

5 pay the LGHT MILLION
O THOUSAND SEVHE HO: ) AND LRy
d 892,730,540} bheing hw pProceedy

q o

Julii .l..'ﬂt nt

usst
W

Sustomer on of certaia

further undertake to pay intcerest at the
wit the afore aid swa of $8,992,730.50

tO iate of payment whiclh: we verily
before fNovembor J l 89. In all other

4 confirm ours to you of October 1%, 1989
reaffirm that our obligation to make the
subject to the satisfaction
precedent (lhwlUu¢u3 the grdntlng Jf

uzs) which will all have to be satis®
or Lo oany disburzoment (includiag dis-

thae

Linliul
SJasaiae Chin {(drs.)
General Manager

Zorporate Baaking ®

waz recalved by the defendant on Friday
Monday, October L3, the defendant wrote

Bonk and to Hmr. Clough.

o othe Janaica Citizens #ank stated:

Bank,

and 3759 dalf Tree

leltLO

ent
Aents

<
TRt

3 Salal

Tad oy«
WAy

/Ooouhnu
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"L refer to
JOour "urderﬁaking" i 3 1
of wany uncertain events is not acceptable to my clients.

1989 and advise taat

Jours faivnfully,
SHIRLeY AN oaTu
COrPANY SECRBTAR
MANAGER, LMGAL UePi.

[e]
:
&

Ciz. vessrs. Clougn, Long
ATCOrny S -at~Law
Sl maroour JStreet
Lingston, "

fae letter to dr. Clouga was as Follows

&

4

Long & Co.

el

“”;(;uu.x. 5 r’l'w
attorneys-at-Lae
ul darbour Stract

Lingston.

Attention. i,

bear Lirs,

e SGale f 537-5% Half way Tree Boad &
i¥=21 Carlten Crescent, Jt. Andrae

I refer te your lotter dated Jotober 29, 1289 and advise that

latier dated October £9, 19283 frow 1 ica Citizens

Limited is oot acoootadle o ay clients ron the conditions
recedants on eventualities o i

L
£

ay clients heroby advige that in ke up&uh with Clause 13 of
varticulars and Conditions of zale, o paid oy you is
torfeited.

Yours cfaithfully,

Y e Ty
SHIRLE - AN
\

COMPARY

g
e AT, el

s

-
31

ce wolj an Inv
Li-21 Carx
aingston 2

sumants Ltd.
s Croscent

cvamoleca Cit sonk

4 Ring gtrect

In the Lotter to the Jamailca Citiscns Pank it was stated
thaat thne undertaxing was coaditlonal and was thoerefore not

dotter to

acceptable.

of undertaking seat oy the

nd therefore wnacceptapie aad that in the circuwustances, in

keeping with Conaitioun 13, the deposit paid Ly the plaintiff

was furfeited.

The atvorney for the nlaintifi responded in a letter

4, 1328Y protesting Lihe action taien by the

N
£

dated Octoover
deiendant and stating that tne terns aand conditiong of sale liad

ooecn varlie:d and madoe reforence to Sondltion LS.

ol lowing eram

aditiondl upon the occurrenca



*Workers Trust & Mer
153~155 fast Street,
Aingston.

chant Banx Lo

Attention. wiss Shirley—-Ani_Batin

bear Sirs,

Re. 57--59 Half-Vay-Tree Road
] R "~ ’
wL Caritorn |

ey v ey e e . S
2icent, S, Audrew
A e

e ruier to your me £3rd Ootonar, 195%.
receivad weday at N st owhat reuw
Lociong ave in hreach of the COduLtiGﬂo wi Zals and
COrrespondzace herein varying tevies and conditions of same
witlen now Jorms parte of Lhe oaild Contracs/Cundicoions of
HGale.

i

(28 t..

da alzo refer you to Jlause 5 whicn reads o

W

IE from aay cause woatsoever other than she wiliul
default QI the veuu“' tha purchase snall nut o2
compiate on ur hefore the egpiraticn of chivey (38¢)
irom The date of the auction the purchaser chall

pay interest at ths rate o Turelve Dollara per centum
pﬁr ania on the uﬂp“id aptount of the purchase mouney
rom the time herepoy ined Jor the pajyuent of the
samme until the sams sbhall be accoually vaid ...."

!"ﬁ

B
a- wiala

It i3, cherelore, cexctaia tihkac we have thaviy {(30) Jdays
the date of the Auction to complzte.,

Please accedt this as fomaal aoiigs that we are xeady.
wiliing and able =u complete the Contiuct within the nexc
tweney-iour :uqra, certidnly withlin thirty (30) days of
the date ol ceion, and shali e sending you Lae ”JcQUp
Lr Lhe Len OF the purchaze price of $9,9%2,730.50
gius sosts 0F Yransfer. within T2 nexe twenty-foux (24)
acurs apd on ur opefcre the 3rd day of dovembser, 1569,

.

]

=4

Youcss Lelithivily.
C.OUGH, «lal & CU.
Per: Raymond Clouygh

.

ce. Jdudntoa Citisens gank Litd,

Mo, Yrevor Pauvcersoun

On October,26, 1543 »r. Ciouygn again wrois O Lha

defendarc enciosing <« lettar Urom the Juaslica Citisens danlk
e e et om T e b e g -~ e N 1’\ Sh . P . q-g 5,~r g 57 0y 8
Lanited also daved Oaitober Zb, 158¥. A ciaegue Lor 9 TS,

epreseatiag the balancs of the puvchase price and lntersut was

% o - "t - T ey S aw e T T e T N T
he letter fron the Guanaica Cilliimeis Langk wlmited

/ o
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Yaoriers Trust & serchant Sank Limived
153--155 Bast Street,
Kingaion.
vear Sixvs,
Purchase or 19-41 Cariton Lrescent and
=53 Half Way free woad, Kingston 10
(Do1up ruvestiaents Limited)

#e enclose herewith cur chegue iu the amount of NINE MILLION
TAELVE 'CHUUSAND FPIVE BUNDRED AND SEVENTY SINE DOLLARS BIGHTY

TWO CENTS (§3,012,579.82) made up as follows :
Boalance purcnase moneys and cogts 3,992,730.50

Interest at 14% on DAlAnCce DULICNASE
aoney ot wﬁbﬁka G360 in respact of
pericd October 20 to 26, 1989
i.e. 7 days at 14% ou 38,645,000 19,319,342
$2,012,579,.82
This cheque is sent on your undertaking to let us have in
aichange therefor

{aj duly executad PTrausfer in reyistrable form in

favour of the purchaser Jojap Invesimeincs
;: Limited to ensble us to reglster the new

mortgage which w2 have taken {rom the purchaser

o) the st oL $10,723,706.43 due to us as first
mortgagee in .respect of the said propercies.
iaterest continues co acerue daily at the rate
af $4,293.76.

It is understoond that to the extent necessary, you will cooperate
Wwith us oy signing any otier document(s) which will be reasonanly

aecessary to have our wortgage reygistered.

Yours truly,
JAMAICA CITIZEWS BANK LIMITED

ELON BECKFORD
SANAGING DIRECTOK®
Yhe Lkatter from ir. Clough was as follows

"Workers wrust & Merchant Bank Led.,
153-155 Bast Street,
Kingston.

Atteation: Mise Shirley-Ann Baton

Dear Sirs,

Ke: 57-59 Half-Way-Trec Road,
19~21 Cariton Cregsent, 5t. Andrew

W& refer to our letter dated the 24th October, 1%89.
Bnclosed find o

43 from Jamaica
Citizens Bank Ltd. eunclosing chedue for the palance
purciase wmoneys, costs and interest

with the your statement received Ly

October, 1989.

Letter dated the 26th October., 19
i
e

in accordunce
y us on the 19%th

Iin accordunce with the Conditions/Contract of 3ale we have
completed the purcinuse of the above prym*veg and ask that
you iagediately effect transfexr hecein.



~ id

incervst as of the 2bth Couober, 12¢% wo todaey at the raue
Of 1i% in accordunce witin Clauge 5, Conditions of Sale, bave
been added ©o the balance purchase: monays of $8,0645,000.0¢,
Yours fu..l.th;u.ll:",
CLulGn, LOWNG &« CH. ™

The clegue wag recuroed o the Jewaleae Uatizens Sauk by
tie Gefendant 10 davad Uotooer 27, 198%¢,

- B S " ., B T . % e YL HP N T T .
s nol Lo dasmate tiaat tae sale is govesned oy the

CORALLALAS L saie and thoc

Wl AWERSE Y Thusg

condifions prior oo Dle 2ais.
R &

4

At uile Lrial vine oislnclll in suDocrt i Lo srdar Jor
o & a

speelfic pardoraonc: ralied oo the following propostoions

fendant ia
It transdesr and stacemsat of
ACTIULT . Thiv zifecciveily denled ciwe plaincdfs
The opporcandty of conpleting tha gale by Jdohooer
19, 158y. The plidnceirt was thoeref@re 2niitled
to o rewsonablc time to complete.

Thore was delay on cnwe part i che daf
foxwarding cune

2. The defendant was not in a position to complate
the contract op the 19tk Octone Or on the Eﬁth
Octones, 198% in thel there was no dischargs: o
the mortgage held by Jugaica Citizens sBan

3. There wag ambiguity batiwgen Conditions 4 and 5
in thav altiwugh Cundition 4 provided for a coa-
pletion dats within 14 deys of the date oi the
auction, Condition § alsc provided fox a com-
2laticn date within 3V duys of the date oI the
A Lol W RVIV N

4, The letter of whe 19th Ocrobew, L1589 from tas
derendant te the Jamalca Citisens Hank and JAT.
Clouyh varied thoe termws oOf the agreamaat
uutending che complecion date Lo 30 days froa
tue Gate oF the auctian.

[ ]

By extarding ths cuwplation duts «
20t Dotoner, 1982 of ;
i the auctiovn, tine

aind he dedendant was LJilj:d Lo swrve a aew
pocliee saking time of the essendu.

o
)

I3 any eveunt i
Wih pasa 0n gl
PaLe withaa

c6tn

3
-~

N by @wbonding

DGTeaex 1589 i WE Ly Qoo

and the deiza.dant Nt Sawiayg Survaed G N

setioe making tioe oF tae Canige . Then b

p«{m.ut uf +he balan 2 OF DUETRASG MRILEY
" s 1989 affacclvaly come

'.I- Lh.wa. i
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In the alternative the plaintiff claimed relief froam

forfeiture. It was the case for the plaintiff that a deposit

5

0L 25 per cent Of t

Paced

—~

e purchase price was not a true deposit but
a penalty/ The plaintiff was therefore entitled to relief froa
forfeitureo

FOr the defendant it was submitted that there was anly one
cumpletion date provided for by Condition 4. That this date was '“3
extended for 24 hours and that time was still of the essence.
. It was tue case for the defendant that the extension of

2

time marely substituted the exktended date for the original date

and that time remained tne essence of the contract.

It was also subimitted that Condition 5 Jdid not provides
Lor a completion date of 30 days from the date of tae auction,
nor did the letter of the 19th October, 1989 extend the coa-
gletion date to 30 days from the Jdate of tie auction. The
ucfandant was therefore satitled to forfeltr the deposit as the
balance oI the purchase aoney was not paid on the 20tn Octoher,
13§9.

As to tae plaintiff’s claiia £or relief from forfeiture,
it was contended that the deposit was a true deposit and that the

plaintiff was not in those circunmstances entitled to any relief.

belay:

it was the evidence of Hiss daton tiuat after receipt of
the deposit, 4r. Clough made a proposal winich was comaunicatoed
to the workaers dank with recommendations. she therefore took
no action wiailst these proposals were being considered by the
Workers sank. The proposals were not aceceptaed and on tae 17th
October, 198% she sent the drafi transfer and statement of
acecount to Mr. Clough. OShe adaitted in crouss--exaaination that
shic is under a Jduty to be prompt in the transaction although
there was no stipulated duty under tine contract to act proaptly.

In Crane and another v. Deoono, 198d 3 ALL WR 485, it wus

2.

aeld thac althougil it was customary £or o cuapletiva statemeut
o we saiat to the purchaser of propercty and agreed dDetveen the
parties pricsr ©o cumpletion $o that the partics would Kaow io
cavence i cowpletion what thelr respective obligations were,

[ aeono



there was no legal obligation on a vendor'’s Solicitur to provide
& purchaser with o coupleftion statemesnt. Furthermore, the
purchaser was under a duty to tender the correct purchase prics
sotwithstanding any error in the completion statement as to the
discount due, Since the purchaser had not tendered the purchase

concract.
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Ssar dicholas syowne Wilkinson V.C. at w. 488 suld -
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L can 00w turn to the main poinv which the purchaser
Gimsell urged. 4t is clear on the master's findimg
that time waz ol the aagence for the coapiction of the
courract on L February. That belag an, At iu surprisiig
to find nwo completion statement and no attempt Lo agree
tiae swn due on completion until 10,10 aa un that morning,
dapart Irowm o Aaone communication the wrevious dawv
What is more, in the respecus that I have meationad, the
sompletion statement was wholly defecitiva. wWhat had
proceeded in an extremely dilatory matter nad suddenly
become the most urgent proeadure that I personally have
come across, Vi ‘ statema st Deing provided
rucial dav. The purchaser
itors were in funds
2 Was the payment of a

v,
until the very mo
asks what was o to i L
wat what had been asked from t

1 s
suir whiich, on the face of the complution statement, was

the wrong sum. Yite purchuser suomitted, in effect,
that the vendors were in breacn 0f contract in that they
failed to send in yood time a completion statement
spaecitying the right amount duc. de alsc relied on
special condition 1¥.h which dewms any notics given by
other parties under the agreenmcint to have been secved

on the expicatian of 48 hours ofter it had been posted.
Appilying that to the faxaed completion statement he said
it had o we desmed not to have been peceivad watil two
dava alter the crucial date on 5 February.

L have o doubt thut he 18 wiong on that lattesr ground.
Condivion 1Z2(1jis a deewing pruvisicn which dous not exclude
the poogibility of provang an ecvlier recelpt, It is aot
4 statement chat for cll purposes the Aocument shall only
Do treated so having beel received ot a particular tine.

Sympathise ctheougn I do with tne purchaser, I do noc
think his general submisgsion can oe right either. Although
it ig a customary step in coaveyancing procedure that com-
pletion statements should be sent and agreaed so thut the
parties should Lo clear well 1a advance 0% the date oi
colpletion what theiy respective obligatiocas are, zo far as
I wm caware, thut is merely a msatter of practice and not of
law, S0 far us the authorities drawas ©o our attention
are concerned, there is nwo legal obligotion on & soliciuvor
cU provide a completion statement.

Iu those circumstances, what was the purchaser to do
when faced with an erroneous completion statement? The
master held that i1t wus his duty to tender thoe corres
amounc 0f the pucchase woaney aud that as tae purciaaser
had done nothing end had not tendersd the purchase price,
he was in osreach. fhe wmaster reached that conclusion
in reliacce on a statewent by Megaryy J in 3Schiadler v
Pigault (1975) 34 P & CR 328. In chat case, time had
peen mads of the egsence for complacion on 5 Hovemberx.

The cuntract had mot been ¢cmpletéd én that day. ‘Ar-action
by the purchaser claiming that hé had rescinded the - - -
contract and for return of his deposgit wis successful.
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plaintiff which contrzibuted to the non-completion of the

agreement.

2. Was defendant in a position to complete the sale by
the 20th Uctowner, lJd9 ?

The defendant waz never pleced in a position ©o
coiplete the agrewment as the plainitilff faiied to forward the
walance of the purchase priee by the 20th October, 1i%89%. In
any event the aortgage held by the Jamalca Citizens Bank ranked
in priority to the othexr mortgage and had to be discharged by
the Jamaica Citizens Bank uhe same bang which was giving an
underiaking o pay wie palance of the purchase prica,

Thaere is no evidenue o sugygest that if the plaincifs
nad completed the agreement, that the amortigage would not have
bean discharged. The submission thac the delendant was noct
in a pusition to compiete the agreement becuuss there was no
discharge i the wortyuge therefors faiis. it 13 €0 be
vhserved that the dirst time that the questcion of a discharge
i wortgayge was raised was at the trial.

3. Aabiguity betwesa cleuses 4 and S5

in my view there was no awbiguity betwean clauses 4 and
5. Clause 4 provided for a completion date within 14 days of
the date of the auction. -

Clausa 5 provided for the payuent of interest. If
there had been an agreement between the parties for an
extension of time beyond the 14 days and the balance of the
purchase price was to be paid at a later date, then interest
would hecome due if the purchase wags not completed on or
before the expiration of 30 days from the date of the auction.

Clause 5 did not provide for ar alternative completion
date and therefore did not provide for a completion date within
30 days of the date of the auckion.

4., ILetter of the 19th Octooer, 1969

it was submnitced that the letiters of the 19¢h October,
19489 From the defeadaant 4o the Jamaica Citizens Bank and to
ar. Raymond Clough extended the completion dats to 30 days

iroim the date wi the auction.
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laad L..... completion date was set for Novewmber 10, 1587, The
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YOIt has Long oeen held aquitanle
remedy of woecific performance will . ba granted

Lo oa wio 28 in default in obxerviag ta
pracise fixed by a contract for completion
if that contract expressly stipulate that tine
shall be of the essence thereof.

steedman v. Drinkle 25 L.L.R. 420, 1f
Brickles v. snell 39

. 1917 1 W W k. LUBS. But ir
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Referenca was oiso wade to tne case of Silmer v, dritish
Coluciria Drchard Lai

Co
L)

Jas edtended Lo July 7 Eollowiﬂgn On July ¥, “ilxer
wrote tie bgdadny explaining tue circumstances which
prevented nis making the payaent on the 7tih but
propising to pay without fail on the 12th. On the
bti, the secretary of the company sent a telegram
saying the leal wac 0f£f and on August L, Ffollowing,
thie company drought its action and the money which
shonld have been paild on July 7 wag paid intc coure
Lo tne creait of that action.

The Judicial Commitis
the trisl dudoe vho had
ae contract oy thn »la
dgant in his counterc
d upon thiz prancn of

Judgicent
performancae
;L‘de oy the
The judgment of the
QaBe g1Ves thOlJ ]

ne veasons for the conclunion thus reached.
argunent or Ailner®s counsel was that "as they
{the Coapany) hod subuicted to postpone the day o
3uforwin; pDayment they wera no longer entitled to

ay thalt tiae was mf th’
nc ragid Lavin
eatitled say that
3 the exient of us_).ug
pracise polnt determine
SUBra, was andoustesly
Judiciel Cowmaltitee was,
th

(.’}

wdgence ol tie contract.
el altered they were nnt
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sudgaent when it cane to Jdeai witic the Steedsnan
and this is how Viscouot Haldane explained it

P
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fut the Board wont on to decree specific
ormange, Bl tilne was declared to ne of the

casence of tne agreement this could only anve heen
Jecreed if their Lordshins were of opiunion thai the

stipulation as to time hed ceased to be applicable.
Du exsaining the facts which were before the bBoard

vhint this was o, the date of paywent of the
ingtalnent which was noit paid bad been oxtanded so
that uhb stipulation had veen iusisted on Ly the

tele il The learne:d 21 Wilo arqued the cags?
fow

purchaser coantended that when the coupany
nad guomitted Lo pustponé tire date ol payaent they
covid act any lonyar iasist that tiwe wvas of the

ance, Thely Loxdsliips appoar to have adoptoed
ruau view and on tazt ‘:ux;ag alone Lo have decreed
spaciilic performance a4y counter-claimed.

i ais awthorative explanation of thn

Kilwex waept, I thini that ¥ oam bound to hold
upon Lhe fucts ox thls casz that the vendow
insist that tioae s of the essencs wWith respe

]
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Lo this overdue intevaeso.’
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imited 1913 A.C. 019, ne facts of thia

case involved

instalinents,

of the egsence. The datoe of payment of an instelment was extendad.

=0

was null and

Fayment was o

e sale of luandg where the nrice was Lo pe paid by

vhere wWas also a Forfeiture clause aand tinme being

o oaade by the extended date ang the vendor sought

a ¢iaism oy the vender for a aeclaration that the zale

void, the purchaser counterslaimed for specific

wears that thelr Lordsliilps proceedsd on the view
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who ax guea the cuge for tihe purchaser contandad that
when the company had subnitited €0 poustpnone the data
ot payment they could not any longer insist that time
was ¢f the essence. Thieir Lordships appear to have
adopted this view, and oun that footing alone to have
deciesd specifiic perioraance as countarclaimed.”

Apart froa the relerence tu che Jilmer case, nu cases were ¢ited
by theilr Lordshipns as Lo the question of whether the new date io
merely swostituted for tie original date.

However, in the digh Court o Australia in the case ol
Tropical Traders Lid. v. 3oouan and another 1964 111 C.L.R. 4L
hoth Kilmer's cuse and Barclay v riegsenger (supraj were
discussed and explained.

in the Tropical Traders cuss there was an agreement fox
the sale of land fur #47,500 payable by a deposit of #£10,600.9¢

(#500 before the siguing of the agracment and #9.500 on €th

January, 1358} four suas of

[y 8

5,000 sech vayable at twelve awindhly
intervals frum the date of the agreawent, and the balance,
#17,000, 60 months frum that date.

The agrzement provided for forfeiture aand also nade
time of the essence of the contract.

The #5,500 balance of depusit was pedid and acceptad on
7th January, 135§ although payable <ne day zariier. The first
three iastalaents werve paid chree, thirteen and five dayz late
regpaectively. The fourth instaliment was paid a few days early.
The last day for aaking the final payment, 6tk Saauary 1963, was
a Sundéay. The vendor, however, =ucended the coupletion datz Lo
14th Janauxy, 1963, Tue purchaser faillad to make paymaent Dy the
L4th OGanuaxy, 19€3. On 13th Januvary the veadors forfelited all
woneys paid and rescinded the agresment.

iv was held (1) That che acceptunce dy it of lave
puyment of the earlier instaloneats did net preclude the vendor
from insisting that time ghould continue to be i the esseace.

{£) That tne extension of time merely sunstituted a latexr date
for the original date, so that time continued to b2 01 the essensc
though in regpect of the late date. (3} That the rescisslion was

valid.



Ia his judgment Kitto, J., discusses the case of
Barclay v, dessenger and Xilaer v. 8ritich Columbia Orchard
Lands bLtd, and follows the decision ;n Barclay V. Messenger.
Kilinzr's case was distinguished. It is nscessary thersfocre to
guote axtensgivelv Ifrom the judgmen? ¢f Kitiwo, J. vwhere al

pages 5£ ~ 55 he sitated:

» It ig a strong thing o place upon a iew days’
indulgence ia respect of instalments payaole duriag
tha cource of @ coutract a congtruction which maans
that in relation to the time for completicon of the
payment ¢f purchase price a stipulation tihat time
snazll be oL the essence meay be regarded as abandoned,
L do no taink that such & wconstruciion can properly
oe placed upon tne appellant’s conduct in accepting
tne late instalments in the presant case.

Wor do I tuink that a conclusion to the effsct
that cl. 12 was walved or dispensed withh iz assistad
oy adding to the acueeptance of late instalments tae
granting on 9th January of an <xktensioa of time untii
13th January for paymeni of the balance 0f purchase
mnoley . O tine contrary, the extension was granted
with a plain intimatica, both in the telephone
conversation aad in the lecter of tie Sollowing day.,
that the appeliant was iasisting upna ibs stricc
rignits under the coatract except Lo the extent o0l the
wndulagence it was offering. In the face of the
latter the raspondents had no reasvinable ground for
a belief that 17 they saouid fail ©o pay the
#£17,500 and an additional #50 before ld4th January
they ¢ould @till count ou beinyg zllowed further time.

=]
Ly

The reail quesctions which arise in relation to the
granting of the exteasion ave f£irst whether it
agounted %o a biadinyg election not to rescind for aou-
puymeinit of the #17,500 un &th Januasry, and secondly,
if it did amount Lo such i election, whether it wes
ineifectual wo fix 13cth January as o dute in respect
UL which time was of tha esmsence. In ilwmer v.
British Cusumbia Orchard Lands Ltd. {(3), the Brivy
Council proceeded on tiie fcoting that the veador in
that cuase coudd not iusist thaet time was of cthe essence
after having given an extension of time for payuaent of
an irvortalmeat. the case g clear cuthority for the
proposition that a stipulation making tiane of the
esgence nay de reauadered uo ionger applicable Dy the
granting 2f an exteasiown 0f time in »nariticular
circumstances; but it is woc authoricy for the more
general propogition that every graat of£ an exteusion
wi time deprives such a stipulation ol eidfect £or the
future.  Council had cited to their Lordships the case
0% Barclay v. Hesseager (Z), in which Jeosel fH.R. dealu
wicih the elrfect of an eztension of time under a
contract making time oif the essence and hgld that
"a mere extension ol time, aad nothing more, 1o
only & walver to the eutent of substituting the



estended time for the original time, and not an uiter
distzuction of the essential character of the tipe®
(3} This was a prunouncemeit upon a point which had
Qean one 0of difference betweea Lord Romilly and Loxd
Cramworth in Parxiiin V. Thoroid (4) Sir George Jassel
accepting the opinion of the latter in accordance with
the view of Lord st. Leonards: Sugden on Vendor: aind
Purchagsers 1l4th ed. {186Z) p. 270, It is hardly to be
- supposad that Lord moulton, who delivered the judgment
<;> in Kilmex's Case (1), would have iatended to ovarruie
’ without even wmentiocning it & cage which for forty vears
had stood as settling a point forwerly disputed st so
nigh o level. Evidently the time clause was disvzgardzd
because of something spzcial in the facts, That is
the eiplanation of the case which was adopted in laeter
casesz in the Privy Council: Steediman v. Drinkle (2};
Brickles v. Snell (3): "The stipulation as to time
being c¢f the essence of the contract did not apply
a3 the facts stood”. The authorise:d report does not
reveal what the material facts were, but the report in
the Law Journal (4) is more .informative. Tliree days
pefore an instalment became payeble tihe purchaser
requested the vendors to draw upon him for the amount
of the instalment and ionterest at five days after sight.
- This was done and the purchasers accepted the bill.
(wf Thirteen days after the contract date for payment oOf
tie instalwent the purchaser veguested the vendors to
nold the bill for ten days, and they agreed to do so.
The purchaser, believing that this gave hiar three days®
grace after the end of the ten days, made no arrange-
ments to meet the o0ill; and on the day after the
expiration of the ten days e wrote to the vendors
that the bilil would be paid on a day four cays later
stiil. Tne vendors taen called the deal oif. But
by that time (as appears frow the report of the counsel's
arguwent) the bill was outstanding ia the hands of tae
vendors® bankers; and the cases of wavis v. deilly
{5) and In re a Debtor; &x parte the Debtor (&} were
cited to the Privy Council, presunably as showing
_____ § that at the time of the purported determination of the
L-) contract there was subsisting and binding upon the
: vendors an agreement, implied from the making and
acceptance of the bill, tiiat the debt sihouid not be
enforced while the bill was in the hands of a third
party. It is hardly surprising that Lord soulton
treated the provision that time should be of the
essence as irrelevant to the determination of the
appeal, and considered only tne eguitable jurisdiction
to relieve against for feiture of the purchase moneys
paid and (though he did not discuss this separately)
to decree specific performance notwithstanding a
rescission which was valid according to the terms of
the contract.

the authority of Barclay v. Messenger (7) is
<;: therefore unimpaired by Kilmer v. dritish Columdia

- Orchard Lands Lt3. {(1). In Fry on Specific
Performance Oth ed. {(1321) par 1126, p.523 the case
iz described as having decided that the letter by
whicih the vendors there agreed to an extension of tine
for payment was "only 2 qualified and conditional
waiver of the original stipualation”. This, in my
opinion, is an accurate way of describing the action
of the appellant in the present case in allowing the
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respondents time to pay the final balance of
purchase money. 7Time being of the essence the
appeilant became entitled, as soon as 6th Januaxy
1563 nad passed, to elect for or against rescinding
the contract. Any act done by it and consistent

- : only with the continuance of the contract on foot

(w? he law would hold to constitute an election
against rescinding; and an election once made could
not be retracted. But the appellant was not bound
to elect at once. It might keep the gquastion open,
80 long as it did nothing to affirm the contract
aad so long as the respondents’® position was not
prejudiced in consequence of the delay: Clough v.
London & North Western Railway Co. (l); Scarf v.
Jardine (2). By telling the respondents it would
not rescind before Monday, 1l4th January, and that
they would have to pay #50 for the additional
accommodation to cover interest,; costs and
expenses, the appellant did no more than promise
that it would not elect to rescind the contract

) A before l4tii January aad that if the #17,500 and

(;j the additional #50 should be paid before that

/ éate the contract would stand affirmed. 1In the

language of Fry L.J. in Howe v. Smith (3), "this
was not & stipulation postpcning the tiwme for
completion generally, but merely limiting the
eiercise vf a consequential power" (4).

The granting of the extaension of time;
therefore, far from constituting an election by
the appellant to affirm the contract, was the
announcement of an intention to refrain from
electing either way until either the #17,500
should have been paid or l4th January should have
arrived.”

- In his judgment, Menzies, J. at p. @0 stated:

“ I have had the advantage of reading the
judgment of Kitto, J. with which I am in
complete agreement.

Upon the ma&in point. it appears to me on
principle that a vendor becoaing entitled
to rescind for non-payment of purchase money
upon the stipulated date for payment, who does
no more than give the purchaser the opportunity
to pay within a limited time thereafter, is
not thereoby electing not to rescind for
non~payment on the Jdue date nor is he
representing that time is not 0f the
essence; rather he is intimating that




"he intends to ekercise his right to
regcind uniess payment iz made within the
tiwe of grace. XRitto J's cikamianation
0f the cases dispuses o the contention
that authority has established the coa-
trary and veguires the decision that a
vendor who shows such forebuarance hasg
inevitably done s$o at the expense of
his contractual right to rescind, "

I will now consider the cases relioed on by the
Attorney for the deiendant for his proposition that an extension

of time does nuot waive the condition of time being of the assaencs

o

out merely subsiituted the new date for the original Jdate.

in Barclay v. segssenger 1674 43 L.J. Ch 44Y timc was

made of the essence i the contract. e date of payneat -
31st July was extended to 26th Augqust. There was default in
payment on the extended date. It was hald that the extension
of time did not operate ws an ubsolute waiver of that conditiocn
but merely substituted the new date for the original date.

-

£ his judgient the daster of the Kolls at p. 455 said

Now the first puint to e consxdure is, wvus
time originally of the essence or Lh contraa?
L am clearly of opinivun that it was.

wWow having arrivoed at ‘the conclusion that

ciine was originally of the essence of the
contract, a proposition wihich I did not under-
stand the Counscl for the plaintiff seriously
to contest, the aexe gquestcion is, has it buen
walved?  sow I connoi find any evidence of
waiver.”

Again at p. 456

u If & man says a contract is vo depend

upon a payment of wmoney by a certain day aand
th; party enecitled to rzceive the WONERY SaysSy
I will extend your blMLp I will give you a wack
or a wonth', why that should put the party in
@ betcer positiun thaa if it had been
originally put in the contract I cannot
Conceive, It appears to ae plain that a
mere citension of time aad nothing more,

is only .a WleLr Lo the axtent of sub-
stituting the extended time for the original
time, and not an utter destruction oi the
essential character of: time. If that is

39, on the 26th August the vendors were
eiotitled to say that the coatract was

at an end. On the 2ad of October

they guve formal notice to terminate,

gtating that the contract was at an

and. "

/ coecas



Luck v. Wnite and another, 26 P UR 83, the facts
of wihich may be distinguished from the instant case, is of
some assistance.

Goulding, J. at p. 95 gaiad :

(V} " The notice to complete had expired
early in Septembar. The vendors did
not then as they had threatened, either
rescind the contract or resell the
property. Ingtead they continued to
discuss the possibilities of completion
and ultimately agreed to November 16.

It would have been easy for the
vendors to reserve their rights in
express terms. They might for
exawple, have extended the period
for compliance with the notice to a
specified day, time to be of the
essence in that regard. Indeed,

e the mere extension of the perjod to

(w/ a new fixed date would on the
authorities have preserved the
position that time was of the
esgence, witinout fresh stipula-
tion to that effect."

Again in Buckland v, Farmer and dMoody, 1979 1 W.L.R. 221,
suckley, L.J. at p. 231 had thils to say.

* It is common ground between the parties
that if a vendor has once made time of the
essence of the contract and then allows a
further extensicon to a fixed date, the

time remains essential.”

It is to be observed that ao reference is made to
Liliner v. British Columbia Orchard Lands Limited in either
Luck v. White or Buckland v. Farmer and Moody.

In Wilson v. dNcGee, 1925, W.Z2.L.R. 241, the head
note reads:

" On & conract for gale and purchase

of land when time is of the essence of

the contract and there nhas been ho

waiver a purchaser in default cannot
- insist upon specific periormance, but in
Q«’ a proper case will be relieved from

forfeiture or penalties. Where tiwme is

of the essence, dut there has been

waiver by an extension of time to a

fixed date, the purciiaser will be

entitied to specific performance if

he is ready and willing to complete

on the eztended date, and a notice

of rescission based upon theearlier

default given before the extended

date has passed is inoperative.”
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In his judgment, Adams, J. at p. 242, said :

e

" The defendant, having waived the exact per-—

formance of tihe countract as to time and conscnted
to an extension to the 10th Junuary, could not
rescind the contract unless and until default had
been made on that date. Barclay v. dMessanger (1)
is an autinority for this. In that case tiwe was

(“} eapressly stated to pe of tae zssence oI the

- contract, The defendants, howevaer, had in o
letter to the plaintiff written afiter the
date fixed for pavient of the balance of purchase
maney given forwal notice tipat uwnless certain
works winich had to be donc on the property were
cuaencedd as promised thie balance aust be paid
within one week. Jessel, s.R. gaid that this
was a gualified waiver of the stipulation for
payaent on the Jdate fixed by the contract, out
only to the extent of substituting the extended
time oy the original time.

Kilmer v, British Coluablia Orciaard Lands Co.
Ltd. (Z2) was a case in wiich an agrocacnt £or sale
of land for a price payable in instaluwents provided
o that on Jdefault in punctual payaent of any instalment
(“/ tihe agrecrent was to ve null and void, and all payments
made werxe forfeited to the vendor, Time was Jdeclared
t.; be Hf the essence. Lafault was aade, and the
company brought action for a declaration that the
agreement was null and voiidl. “he appellant counter-
claimed for specific performance and relief from
forfeiture and penalties. The trial Judge dis-
algsed the action and decreed apecific performance
on the counterclain, and also granted the other
relief clained. The Court of Appeal reversad this
judgment, granted the declaration on the claim,
and disuissed the counterclaim. On appeal "~ ..
to the Privy Council this judgment was in its
turn roversed, and that of the trial Judge was
. restored. fhe report of thie case Jdows not
&*> show the grounds upon which specific perioraance
‘ was decraeed, bhut thls is explained in Steedaan
v. brinkle (3). "

And at p. 244, Adams, J. states

" Upon these wutavrities, it is clear (i) that

where time is of the essenca 0f the contract
and there has been no waiver a purchaser in
uefault cannct insist upon specific per-
formance, but in a proper case will oe
relieved from forfeiture or penulties ;
{ii) that when tiwme is of the escence, but
tuere has been waiver by an extension of
time to a fixed date, the purchaser will
- be entitled to specific performance if he
(‘} is ready and willing to cumplete on the
o extended date; (iii) I think, also, that
the cagrs establishi that when time is
;£ the essence and one party to the
contract is in default, but the other
party nas by his conduct, either by
continuing negotiations on the footing
of an existing contract after defaulc

/ G e e 0



or in other ways, cleaxrly indicated that
he no longer insists on exact compliance
with wae stipulariocas ag to. time, tae
stigulation is walved. in such cases
tiae may aguin be made of the essence by
proper notice. (iv) Even in cases
where a purchaser in defaulic cananct
obtain a decyree far spopliiic per-
formance he may nevertheless be
enticlied wo relief from rforfeiture
of purchase-money paid, and may, in
& case wheres thnere azxe cisoungiances
such azs existad in Brickles v.

Gnell {l), be entitled Yo a return
sf his deposit. *

Adams, J. expressas the view that Rarclay v.

megzsenger is scill regarded as authority.

In Voumpard, Sale of Land, 3rd iZdition, the

author at p. 303 expresses the foilowiag view

" & mera eltension of cime will aot in
geaeral coastituie ¢ waiver ol tie ovenelit
of the time clause, but will only substitute
the extended date iur the original dgte,
time remaining esssatiai as to the
substituted date. ™

Tha author relies un the caces of Barclay v.
vesseager {(supra) and Tropical Traders Lid. v. Goonan
tsupxa} fox tihe adove proposition.

In Farrand on Contragz:s and Conveyancing, 4th

gditiop, the wuthor at p. 183 states :

@ However, this concequence as quoted
snoulid be conirasted with that in a
caze where, time having been originally
of the essence, delay to & particular
daxe is allowed: that latier date
autumaticaliy becomes oi the egsence
instead.

‘fhe author refers to Buckland v. Farmer (supra) Lo support

the above stdtemeiitc.

The case of Bernard v. williams, 1923 T.u.R. 437,

ie alsy Of essisktance where talibot, u. at p. 435 gtates :

w dervely extending the time originally
fixed does not weive the condition as to
time when it is of the essence of the
contract. ¥

/ ov o0




In this case, reference is made to the case of Barclay
V. dessenger {(supra).

It is clear that the decisioas arrived at in the Canadian
cases ape based va the conclusipn taatc Kilmer v, British Columbia
Orcnard Lands Limiked (supra) was authoricy ior the prapagition

that wher

(1]

time is of the assence and the date for payment is

extended, then the clause making time of the essence has been waived

‘“to

flaving arrived at this conclusion, the Judges were of the view that
Barclay v. sessenger (supra) had been overruled.

Having considered all the authorities and statements
made by the wuthors, I am of the view that Barclay v. Hessengar
Wuas not overruled by KXilwmer’s case and is still of persuasive
authority. I do not read the judgment in Xilmer's case as
autbority for the preposition that where time is of the essence
aind the date is cxatoeuded, then time is no lunger of the essence.

The case of Tropical Traders Limited v. Goonan {supra)

is also strong persuasive autinority for thesproposition that thu
exntension of e merely substituted the later date for the
original date, 30 that time continued to be vf the essence though
in respect Of the later date.

In my view the English cases and the Australian case
correctly states che principle and I am guided by ctihwem. it
appears to L a 1ogical conclusion and there is strong support ior

I, therefore, hold that where as in the instant case tim:
naving been iaade the essence of the contract, and the date for
payment extended for £4 hours, the exteasion of time merely

substitcutad the later date for the original date, so that time

continued to be of the essence, though in regpect cf the later data.

For all the reasons stated above, I would hold that the
‘inal dace for completion was the 20th Octuber, 1949, The
plaintiff failed to coumplete by that dute and the defendant was

-

cintitcled as they did to rescind the agreement for sale.

[ eeeenes



L B -

for these cecoons I held that the Dialutliif was
not encitled o an Ordar for speciific perfcrnunce,
Thwe defendsnt howving forieitzd the deposit, there

itus

"2

E
f1H)

com for

i"}
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Was an alternative claim for relief

5’

fact that tha

.

Kr. Grant’s submission wag to the e
deposit was in the nature 0f a penalty zad the plaintiff was
thereivra entitied tu relief Jrowm {orfeiture.

The cases relied on by Ar. Graut are all cages in
which money wag to e paid by instalments aad in which it was
aeld that the payments were a peuaity axd thereiore the
Pruchasar was entitiad te relief from fovieliture

Eons

#X. Henrisjues for the defeandant submitced thnat the

money paid by way of deposit was 2 true deposit and could
not be regarded as a penuiiy.

A I undergtand the arguments theve is no dispute
that if the deposic is & penalty then there may be reliel
Jrom Lurieiture.

There seems o be no difliculty where paymencs ars

to be made by instalments. These are usually regurded we a

penalty.
in what clrocunstances ceuld the Court hold that
one payient made as ceposit amouncs to a penalty ?

in Re Dagenbiam {(Thames) Dock lompany, eX partce

muise 1873 € Ch., a?®. 1022 was a cuse in wuich the pwvrchase

price was £4,000.00. It was agreed tiaav #£2,000 was to be
puaid on e2xecution of the agreeient. Posscssion was given.
Remaining #Z,000 with interest fgom the dute of the
agrzement ©o be paid on lst November.

it was neld that the money wag paid towards the

purchase price and was in che anature oY a penalty.

John B. Killmer v. 3ritisn Coluadia Orchard Lands

Limiced 1333 A.C, 319 was a case in which there was an

agreement for sale of lands, the purchase price beiny
$75,000. A sum of $2,000 was paid on execution oi the

cgreements e purchaser was puc Laln RoOsensiin. Lot
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instalinents on specific dates. efault having heen made, the
company sued to enforce the forfaiture.
It was held that by the law of sritish Columbia and
English Law the condition eof forfeiture was in the nature of a
penalty for which the appellant was entitled to he relieved on

payment of the purchase woney due.

Steeduian v, Yrinkle and another 1916 1 A.C. 275 was &
case in which tne purchase price wag $16,900. On the signing
of the agreement, $1,000 was paid. The purchaser wags put in
possession. salance of purchase money was pavable by six
montihly instaluents on December 1, of eacn year. There was
default in payment of the first instalment.

it was held that the payuent by instalments were part
of the purchase price and that the forfeiture of the nmoney pald
was a penalty frow which relief should be granted.

Cornwall v. Henan 1940, < Ch. 298 was a case where tha

purchase money was to be paid by instalaents. Only one instalmeuns

remained to be paid, PFurchaser put into pussession.

-y

Webster, M.x. at p, 312 said.

“It is not necessary to deal with the guestion
whether the plaintiff iz entitled to a return
of tne instalments which he has paid, because
fie has oot insisted upon that relief, but I
feel very grave doubt as to wiecther the
doctrine of Howe v. Smith would apply to a
cagse in which the purciagse woney was to be paid
in instalwents,”

The Master of the Rolls is here distinguishing between
a case of deposit ag distinci from a case where tiae purchase

money is to be paid by instalments.

In his judgment, Collins, J. at n. 304 states:

"I{ contract had contained an express stipulation
that on the non -payment of an instalment, the
purchaser should forfeitv all the instalments
whicih he had previcusly paid, I think the Court
would have regarded that provision as a penalty
and would have relieved him from it as was
done In re Daygenhaw (Thames) Locik Co. Indeed
the present case wouid have oeen a much stronger
one, an instaluent bLeing only a twelfth part
of thwe purchase money."




Fro, w.d. &t 101 stated

# Honey paild as a deposit must, I conceive,

ne pald on some terxns implied or eupressaed.
In this case no terms ara eupressed, and
wa wmust therefore iaguire what teras are
o be implied. Tha terms most aaturally
to be implicd appear to me in the case of
wouey paid on the signing of a contract to
be that in the event of the contract being
perivrmed it should be brought into
accounc, but if the contract is aot
periormed by the payer it shall remain

the property of the payee., It is not
merely a part payment, but is then also

an =arnest to bind the bargain so entered
into and creates by the fear of the
forfeiture a motive in the prayer to
perform the rest of th2 contract. ¢

3oper v. arnold and another, 1889 14 App. C. 429

Gealt with the sale of land. The contract pravided that
the purchaser should pay a depoesit, and that if he failed
to comply witn the conditions, the deposit should be
forfeitad and the vandors should be at liberty to resell.
The purchagexr fadiled to pay the dalence of the purchase
wonsy and the vendors gave the purchaser actice that the
contruct was rescinded aad depoait forieited,

It was held that the title having been accedted,
and the deposit having been forieited solely in counsequence
of the purchager’s delfault, he was not 2ntitled to rgcover
the deposit.

Lord Macnaghten at 0. 4335 stated

Bverybody knows what a deposit ia.
The purchaser did act want legal advice
t2 telil him that, The depusit serves
Lwo purposes - Lf the purchase is carried
sut it goes agaipst the purchase-money -~
but itg primaxry purpose is this, it ia a
guarangee chat the purchusar neans
business; and 1f there is a casa
in which a depusit is rightly and
properly forieited it is. I think,
when a man enters into a contract
to buy rsal prouperty witnout taking
the trouble to consider whether he
can pay for it or not. “

Ia Stockloser v, Johason, 1954 1 ALL X.R. 630

there wug an agreement to purchase plant and machinery.

The purchase money was to be paid by instalments. The
agreement provided chai, if the purchacer made default

. - .
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"from the view of Romer, L.J. Two things
are necessary, first the forfeiture clause
must be of a penal nature, in the sense that
the sum forfeited must be out of all propor-
tiun to the damage; and secondly it must be
unconscionable for the seller to retain the
money."

And at p. 638, venning, L.J. states:

# Again suppose that a vendor of property,

in lieu of the usual ten per cent deposit
stipulates for an initial payment of 50 per
cent of the price as a deposit and a part
payment and later, when the purchaser fails
to cowplete, the vendor resells the property
at a profit and, in addition, claims to
forfeit the fifty per cent deposit. Surely
the court will reliave against the forfeiture.
The vendor cannot iforestall this ecquity by
describing an extravagant sum as a deposit;
any more than he can recover a penalty by
calling it liquidatzd damages. These
iillustrations convince me that in a proper
case there is an equity of restitution which
& party in default does not lose simply
because he 1is not able and willing to perform
the contract. WNay, that is the very reason
why be needs the equity. The equity operates
not because of the plaintiff’s default, but
because it is, in the particular case,
unconscionable for the seller to retain the
MONSY » In short, he ought not unjustly to
enrich himself at the plaintiff's expense.”

Linggi Plantations Ltd. v. Jagatheesan 1972 1 MLJ 89

dealt with the guestion of whetlier a vendor was entitled to
forfeit a deposit paid on a contract for the sale of real
property following its non-completion by the purchaser though
the vendor was not in a position to prove actual damage flowing
from the purchaser's breach of contract. There was a provisiocn
in the contract for forfeiture in the event of the purchaser
failing to complete.

There was to be a distinction between ’‘deposit’ or
‘earnest monz2y’' which were liable to forfeiture and
"instalments® or ‘part payment' wihich were recoverable to
the extent that they exceeded the “"reasonable compensation™

envisaged by the section.
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eight days, the vendor was eatitled, on giving fourtcen days

notice to rescind.

The plaintiff defaulted in the payment of the

ingtalioeants. The vendor guve autica to reseind the agreoment.

It was held that the purchaser was nct entitled tu.

racovar the instalments.

Benning iL.J. at p. 637 said :

When one party seeks to exact a penalty

fxom the other, he is seckiag to exact paymant
of an exkctravagant gum elthar by action st
law or by appropriating to himself mouneys
belonging to the cther party, as in Hill's

caga,

The claimant invariably relies, like

Shylock, on the letter u£€ the contract to
suppori his demand, but the courts decline
to give him their uid because they will not
aggiot him in an uct of oppregsion - sBee
the valuuble judgments of Sommerwell, L.d.,
and Hodson, L.J. in Cuoden Engineering
Company Limited v. Stanford.

In the present case, however, the
defondant is not seeking to exact a
penalty. He only wants to keep monay
which already belongs to him. The mcney
handed to him as part payuweat of the
purchagss price aad, as scon as it is
paid, belongud to him absolutely. He
did not obtain it by cxtoxrtion or
oppression or anything of that sort,
and there is an express clauwse - a for-
faituxe clause, if you pleage ~ per-
altting him to keep ic. It is not the
case vf a saller seeking to enforce a
penalty, but a buyer sceking regtitution
of monay paid. If che buyer, the
plaintiff€, is to reeccver it, he must,

i think, huave rucourse to somewhat
Qifferent principles from those
opplicable to ponalties, strictly
80 Galled. "

Again at p. 637 :

¥  put when there is a rXorfeiture clause

or the muney is expressly paid as a deposit
(which is equivalent to a forfeiture clause),
then the buyer who iz in default canast
recover the agney at law at all. He may,
howaver, have a remedy in equity, or
daspite the express stipulation in the
contract, equity can relieve the buyer

from forfaejture of the money and oxder

the seller to repay it on such terms

as the court thinks fit. That is,

I think, shown clearly by the dacision

of the Privy Council in Steedman v.
Drinkle. Tha dixficulty is to know what
are the circumstances which give rise

tu this eguity, but I must gay that I

agree with all that Somerwell, L.Jd.,

has said abuut it, differing herxein

/ ceneen’
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Lord Hailsham, L.C. at p. 91 said:

" In their Lordships’ opinion therefore the

contract ineans unambigously that in the event
cf a failure by the purchaser to complete and
notice t¢ terainate being given under clause
5, the vendor is ait liberty to forfeit the
deposit and to claim Yor any damage which

ne has suffered over and acove the amount

of thne deposit, after giving credit Zor

the amount of the deposit.”

Again at p. 91
" But the law relating to deposits,; as Pry,

L.J. pointed out in Howe v. Smith, has a
wuch longer pedigrze, being imported from
the civil law at least as early as Bracton,
and, assuming the deposit or earnest to
we raasonable, forfeiture of a deposit
was not normally the subject of equitable
relief. This uppears clearly frowm the
judgment of Jessel, M.R. in Wallis v. Smitn
at p.<58 wanen he said:

¢ I come now to the last class of cases.
there is a class of cases relating to
deposits. Whers a deposit ic to be
forfeited for the breach of a number of
stipulations, some of which may be
trifling, some of which may de for the
payment of woney on a given day, in all
those cases, the judges have held that
this rule {(that is the rule relating
to relief against penalty) does not
apply. and thnet the bargain of the
parties is to be carried out.'

It is also implicit in thie decision of
Howe v. Smitn which is the cource of all
iwodern learning as to the nature of deposits,
and it nas been followzd again and again
aver since. In particular Lord Dunedin in
Mayson v, Clovet establishes the fundamental
difference botween part payments which are
recoverable in certain circumstances and
deposits which are not."

At page 53

w + follows therefora, that, once it .is
decided that the construction of the
contract is such that the sum of $377,500
was paid as a true depozit, that is, on the
game terms as the deposit, in Howe v,
Smith, and was thus to be liable to
forfeiture undexr the contract, in case

of fallure, by the purchaser to complete,
section 75 of the Contracts (ialay Sctate)
Ordinance can have no application wnen

the contract is properly terninated and
the deposit is forfeited whether or not
dasage 1s proved. Thoere is in their
Lordships'® judgment no difference in
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“this countext between the axpression

"deposit” and the expression "earnest
money®. In this context they are two

- words for the same thing, <lithough ia

common modern English usage “earnast
noney® s a slightly archaeic ring.
Ag Fry, L.J. gsaid in Hgwe v. Smith
at page 101 :

¢ It {(i.e, the deposiq) is not
merely a partc payment, but is thea
alsy an earnest to bind the bargain
50 gatered into and ereates by fear
of its forfeiture a motive in the
payer to perform the rest of the
contract’

it is worth puinting out that the contract
in Huwe v, Smith provided that the sum of

£500 there in questivn was as here paid “as

a dap.sit and in part payment of the purchase
amoney® and Cotton L.d. at page 95 in referring
to the judyment of James L.J., in Ex parte
barrell said :

; What is the deposit? The deposit,

as I unduerstand... is a guarantee that
the contract snall be performad. IZ

tie sale gows on of course, not only

in accordance with the words of the
gontrace, but in accoreance with the
intention of the parties ian aaking the
contract, it goes in part payment of the
purchase money for which it is deposited;
but if on default of the pyrchaser the
contract goes off, that is to say, if he
repudiates the cuntract, then ... he
can have o right tu recover the deposit.’

Or more psiumply in the words of iord Racnaughten
in Soper v. Arnvld at page 435 °

' dverybody knows what a daposit is ...
the depusit serves two purpoges ~ if
the purchuse is carried oyr it gous
against the purchase money -~ dut

its primary purpose is this, it is

a guarantee that the purchaser means
buainegs, and if there is a case

in which a deposit is rightly and
properly forfeited it is, I think,
when a man enters into a contract

to buy real properky withuyt

taking the trouble to consider
whether he can pay for it or not. ’

No doubt, e Cottun L.J. says in dowes v.
Smith at page 95, there may be cases when
equity would relieve a purchaser who hus
paid a depusit and then defaulted, although
it is to pe said that the last word is
probanly not yut spuken on ghis subject.
See Stockloser v, JOhRG M, It is alsc
no doubt possible that in a particular
contruct the parties may dse laaguage
avormally appropriate to deposits pro-
perly su-called and evenz to forfeiture
which turn out on investigation to e
purely colourable and that in such a
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“"case tihe real nature of the transaction
might turn out to be the impousition of a
penalty, by purporting to render forfeit
something which is in truth part payment.
This no doubt explains why in some cases
the irrecaverablz nature of a deposiv is
gualified by the ingertion of the adjective
“reasonable" bafore the noun. But tae
Lruth Lz that a reagonable deposit has
always been ragarded as’ a guarantee ofF
performance as well as a payment on account,
and itu forfeiture has never been reyarded
as a penalty in English law oxr common
daglish usuge.”

in Bridge v. Campbell Discounc Company Ltdé. 1%tz

385, Lord Radcliffe nad this to say at page 396.

"L know. of course, that to {ruvel to

anoviher branch of equity's relief juric-
dicvtion, c¢he piecise reason why a deposit
made oa a sale of lund is not recoveranle

if the bargain goes off by the purchaser’s
default is that it is treated as a guarantee
{see Howe v. Smith} but, nevertneless, every
penalty even a penal bond, is in some sence
a guarantee for tue dual performance of tae
contract. and I d¢ not see any sufficient
reason wiy, in the right setting, a sum of
woney may not be treated as a penalty,

evenl though it arises from an obiigation
that is essentially a guarantee.”

Looking at what the Text BEook writers nave to say
about deposits, I now quote froum J.''. Farrand's book on
Contract and Conveyance; 4th xdition, where the author at

page 204 states:

2eyond these decisions, modern obiter
dicta can also bhe discovered directly
indicating that deposits way be treated
as penalties even on a sale of land

(see per Denninyg, L.J. in Stockhosen v.
Johnson, 1954 1 Q.B. at page 491) giving
the esaggerated example of a 50 per cent
deposit plus resale at a profit, and par
Lord Radcliffe in Bridge v. Campoell
Discount Cowmpany Litd. 1962 4.C. 600 at
page 624, Nevertielezs, it would still
be over optimistic to expect an eguitable
attack to succeed against the traditional
10 per cent. Taus such an attack failed
dismally in Windsor Securities v. Lorellel
and Lester (1375) The Times 10, September,
despite the circumstances that the sua
forfeited totalled #235,000 and that

a potential profit of #£153,000 on

rasale was alleged.
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"Aceording to Uliver, J., there is
nothing in the facts of the present
case to show that the forfeiture was
unreasonable or in the nature of a
penalty.”

In tne Law of Auction by sateman at page 210, the author states.

It is the alwost universal custom at
Auction sales to require a part of the
purchase monay to be pald down as a
guarantee for the fulfilment of the
contract, and also if the contract is
conmpleted, us part payment o the
purchase money. 7The purchaser cannot
elect to forfeit his depogsit and avoid the
Contract.

This swa which varies froim 5 to 25
ver cent {in the case of land usually
10 per cent) of the purchase money, is
called the deposit.”

in Voumard - sale of Land, 3rd wdition, the autbor at

page 421 states:
" The smere fact that a payment under a
contract is called "& deposit" does not
of itseli exclude the jurisdiction of
the Court o relieve & purchaser, in
appropriate circumstances, from forieiture
oi the amcunt s0 paid. If the contrac
provides for tie payment of an unreasonably
large sum under the guisoe of a deposit,
the Court may go pvehind the language of
the contract and consider the true nature
of such a stipulaticn; and if it concludes
that the amount of the deposit is out of
, all proportion to the damage wiich the
vendor is likely to suffer by reason of
the purchaser‘s breach of contract and
chat, having regard to all the circuwm-
stances of the case, it would be
unconscionable for the vendor to retain
it, relief will be given,®

In the instant case, evidence as to deposit was
given by Mr. Raywond Clough, Attorney-at-Law who represented
vhe plaintiff at the auction and also #igs 3nirley Ann Baton,
Attorney-at-Law, for the defendant bank.

Mr. Clough stated that he attended the auction
and vid on tihe property. He was aware of the conditions of
gsale prior to tliz »Hidding. In hizs evidence he stated and

I quote:
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it is not in wy experisnce in auction
sales for a deposit of 25 per cent to bhe
reguired. I have seen 10 per cent, 15
per cent, <5 per cent, 40 per cent. It
is not unusualto see a deposit of 25 perx
cent reguired in auction sales. In an
auction sale, there is an additional
auctioneer's costs and exXpenses. Ehs
auctioneer's comrission is usually
5 per cent if thwe vroperty is scold in
addition to custs and expenges.®

w
£
23
’.J

ey Ann Eatoa in her evidencs stated.
v The deposit was 25 ner cent, It is
fixed at 25 per cent because:

{i) there ave attendant costs at
auction sales which had to be
paid immediately following the
auctiong;

it is a swa which is set to
angure that persons do ot
bid frivolously at the auction.

-
e
=-
A

The deposit
other banks i

bri?

equired &t auction sales by

by
s similar to the 25 per cent.
deposit at auctiocns. “his is the Hational
Commercial Bank.”

Under cross exawination by #r. Crant, liiss saton stated:
" the deposit of 45 per cent ic far

abcve the awount raguired Zor the payment

of tranasfer tax, stamp duty and registra--

tion fee. I ar not sure what amount is

110w due to the aucticnseer. I would have

o look at the agrecaent with the

auctioneer. The most I would have to

pay would be the five per cent auctioneer’s

fee and the costs oxpended . for the

holding of the auction. This would

include, e.g. aucticonear's fee. The

expense would be about 3,000 {exciuding

auctioneer‘s faes).”

The authorities make it guite clear that where
payments are by instalmoents chey are regarded as a penalty

and relief from forfeiture wmay Le grantad.

“t woulid appear alsu that in certain circumstnaces

a deposit way be regarded as a pesalty ahd .relief frowm
forfeiture may be available.
Having regard to the evidence of ir. Clough and

iss gaton as to tiae practice in Jamaica ' and having

considered the cases cited, I am of the opinieon that the

There is one bank wbich reguires 59 per cent

,"‘\-....‘—« £ o A7
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fiowe v. Snith 1854 27 Th. Piv. 89 was a case in
which real estate was sold for £12,500. Purchaser paid a
deposit of #5940, The purchaser was not ready with the balance
of the purchase money and after repeated delays the vendor
resovld the property for the same price. No demages
suffereq by the vendor. The contract did not contain &
clause as to what was 1o be done with the Jdeposit if the
contract was not perforined.

it was held that the deposit, although to be taken
as part payaent if the contract was completed, was also a
guarantee for the perfocmance of the contract and that the
plaintiff, having failed to perform his contract within a
reasonable tiae, had no right to a return of the deposii.

Cotton, L.J. at 94 said

" There ig a decision under somewhat different

circumstances from the present case in Depree
v. Bedborougn {5), where there was a purcha
under a sale by decree »f the Court. I will
not refer further to that case, but it is in
accordance with a subsequent decizion of the
Court of Appeal in 8x parte Barrell (5).
wiere the purchaser nad becume bankrupt,

and the trustee in bunkruptcy had disclained
the contract uander wiricn he sought to recover
che deposit. That was refused. What Lord
Justice James gays is this (1), "The trustee
in thiz case has no legal or equitable rigat
to recover the deposit, ‘“he money was paid
to the vendor as a guarantee tiat the
contract should be performed. The trustee
refuses to perform the contract, and then
says, Give me back the deposit. There

is no ground for such a claim.”

'here is a variance, no doubt, in the
expressionz of opinica, if not in the
decisions, wita reference to the returan
of the deposit, dbut I think that the
judgnent 0f Lord Justice James gives us
the principle on which w2 should deal
with the case. what is the deposit?

The deposit, as I understand it, and using

the words of Loxd Justice James, is a
guarantee that tihe contract shail be
performed. if the sele goes on, of course;
not only in accordance with the words of

the contract, hut in accordance with the
intention of the parties in .naking the
contract, it yoes in part pavient of the
purciiase-money for wiaich it is deposited;

but if{ on the default 9f the purchaser the
contract goes off, that is to szay, if he
repudiates the contract, then according to Lord
Justice James, he can have nu right to recover
the devosit.



