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il THE COURT CF LPPEAL

SUPREME COURTY CiVIL APPELL LiU. 60/85

BEPORE: THE HON. kK. JUSTLCE WRLGHT. J.A.
THE LOE. MiSS JUSTICE MORGAN, J.A.
THE HOG. MK. JUSTICH GORDON, .A. (Ag.)

2ETWEEN JAMES DOUCLAS PLAINTIFF/RELPCHDENT
AND 5. JAGO CEMENT BLOCK
FACTORY LIMiTED 157 DEFENDANT/APPELLANT
AND BESU SUTANDARD OIL
Sehe LIMITED 290 DEFERDANT/RELPONUENT

SUPREME COULRT CIVIL APPLEAL KU, 25/9U

BETVWEEN JAMES DCOUGLAS PLAINTLIFF/APPLLLANY
AWD 5%, JAGC CEMENY BLGCK
FACYORY LIMITED 151 DEFUNDANT/RESPONDENT
ALD A850 LTANDARD OLL
S.A, LIKYTED ZHD DEFENDANT/RESPONDENT

David Datts and Ransioru Graham instructed by
Livingston, Alexandzer & Levy for
1st Defencant/Appellant

Maurice Frankson and b, . Frapkson inscructed oy
Gaynair & Fraser tfor 2laintiif/Respondent

W. %. ChinSee, ¢.C, znd 2ennis lorrison
instructed by Dunn, Cox & Crrect for
znd Defendant/Kespondent

October 16, 17, 1B, 1990 ana kMarcn 1i, 1991

WRIGHY, J.A.:

on October lo, 199¢, both appeals were disposed of

as follows:
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C.A. 25/90: &ppeal disnisseu. He
Crder as to coscs.

C.h. Cu/e9: Appeal dismissed.
Judgrient cf the Court
below affirmed save ana
except that the award of
$55,000 for loss of
ruture earnings variec
to $4L,000. ¥Final total
bein¢ $157,050.
Costs te «nd Defecndant/
Respondent against
let Lefendant/Appellant.
Haltf cosus of appeal to
15t Detrendany,/appellant
against Plaintiif/
rRespoandent. Coscs Lo be
tarzed oxr agreed,
As promiscd then, we now put ocur reasons an writing. ‘Yhese will,
of course, relate only to C.A. uU/UY because Lo arguients were
advanced wich respect to C.a. =5/90.
ihe appeal was againsc ai award of $167,050 with
ccste in favour of the plaintiff/respondent against the
ist defenaant/appellant by Malcolm, J. on June 22, 1%49, in
respect of injuries sustained by the plaintiff/respondent in a
collision beiween the truck of the lst cefendant/appellant, on
which the plaintiff/responaent was a passenger, and a car
belonging to the Znd defendant/respondent on August 23, 1982,
slthough bkr., Batts fileda seven Zrounds of Appeal,
impeaching the judgment oi the Court below, nis real problem
had its genesis in liis conduct of tne appellant's case ac che
tvial. He took what the learned trial judge, with some diffi-
dence, regarded as a bold step. He eleccieu o close of the
plaintiff‘s case to stand on his submlssion of no-case to
answer anc calleu no eviaence. ‘vhis was not a course which
was advised by the staice of the pleadings. The Particulars of

Negligence allecea oy the plaintifif against the lst defendant's

servant ang/or agent are as rollows:
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"{a} DLriving at a speed which
was too fasi in the cir-
cumstances.

(b) Vrailing tc keep any oi any
proper look-out or to have
any or any suificient
regard for other treific.

{c) OLvertaking or actempiing to
overtaike a moitor vehicle
vitnout first ascertaining
or ensuring whether it was
saie 50 to do and when it
was unsafe and dangerous
se to do.

(d) ¥®aiiling to see the said
mctor vehicle Registered
HF 5392 1in sufiicient tine
to avord the said collicion,

{e} PFrailing to have or to keep
any ox any piopexr control
of the saiu moter vehicle,
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Driving onto the incorrecc
side of the roadway.

(¢) Failing to stop, slcw Gown,

to swerve or in anv other

way so to manage or contiol

hie said motor vehicle as

{¢ avoid the said collision.”
With the exception of particular (c) and a different registra-
tion number in partcicular (d) the idencical allegatious are
nade against the 2na defendant. Fucther, tcthe plaintiff pleaded
reliance on "les Ipsa Loquiicux”.

The issue of negligence was tfuriher compoundeda by the
fact that the lst defencant/appellant in i1ts defence pleaded
that -

“the sald accident was solely due
tc the negligence of the second
derencant or aliternatively
centribiuted Co by the negligence
of the second defendanc ana in
rarticulars of Wegligence allegea
pa:ticulars a, b, d, e, £, ¢
(supra).
while the 2nd defendant/respondent pleaded in paragraph 4 of

the defence that -
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“Thas Defendant saye that the
saic collision was causeu
encicely by the negligence of
ciie arivexr orf the First Defendant."®
The Particulers oif Jegligence were stated thus:
“{s) This Defendant acupte and
relies on the particulare
of negligence set out in
the Sletewment ot Clainm,

o~
o
S

Driving in a manner which
was dangerous to che

puslic having recsié <o

¢1ll the circumscances
incluaing the nature,
conc¢ition and use or the
ruad anc chne amount of
trerlic whicn nighc reason-
awly be ewpeltea co be cn
the road.”

The sense of security evidenced in the sctance awopted
by by, Batcs at the end of the piainciff’s case must have been
inducesu in some measure, at leastsby wae plainciff's evidence,
which showed nim vesiling rfrom cercain allegations of negli-
gence made againsi his clientc,

The plaintiff, vihio av the wmuterial tiae was an
employee of the lst defendent, testified that on the day in
guestion he was returning to his enpleoyer’s factery standing 1in
the back of a flat boay Leyland cruck while his witness,
Noxris Watson, was sedced in the cal: waih the driver. The
trucK was otheswise 2nply. The time was about 4:30 p.m. and
che truck was vravelling about 30 G.pe.ir. i85 they neared a
slignt corner ": vaw a car comiag round a slight corner and the
car starteau swinginy two sides of rcaa - come straight into

ruck”. As a recult of tihe collision he sustcined injusies and

r

was hospitalized., ‘e sufrereu from concussion and was uncon-
sciouc for some tiwe. Seia he, "Three weeiks aicer X came to
nyself®, The injuries, as pleauved, were:

¥

‘i) Wouna on lecit leg ana pro-
Jjectron or hones,

(b} injury to leit eye.
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“(ci  iajury tou head.

id} Fracture co 1left cvibia and
fobhula,

{e) injury to shoulder ana arms.”
He said he spent three months in hospitzl and since discharge
he returnea seven times and "each Lime I ¢go they take oit
plaster and put 1t on bacik”. Cne cf tne three medical reporis
admitted in evidence revealed that up to Lpvadl Z3, 1987, he had
an unnealea ulcar two inches in diameteyr from which fragments
of bone extruded. .ndeed, up to the time of trial, sald he,
fragunents of bone we.e appedring anc there was need for regulavr
dressing oir tne wounc. lie displayeu & vely bad scarring and
disfigurement of the left leg in the regicn of the shin. The
left leg is shortencd ana thexe 1s a resultant wtweniy percent
permanent parvial disability. Yhe shortening of the leg¢ has
resulted in a pelvic tilt and a compensatory scoliosis of the
lumbax spine which iz likely to pre-dispose to tue early
development of spondylosis of the spine. He did not seek
re~emplcyment as a block loadei witn nis employer. His job
requireda him to ivad and unload the blocks that were dispatched
by the truck. he had turned to barvering from which he now
earns $40 - $45 per wveel,

Cross—eneminacion of ithe plaintiif/respondent by
M. Batts was innocuous relating as it aia te the truck being
on its left side and that he had continued Lo receive wages
from his employer up to the 4th wovenwer, L503.

Lf that was generosicy of treaument it did not enterx
into lir. ChinSee's considerations, He would have the plaintiff/
appellant‘s account for the day's events. While he denied that
the truck had overtaken a blue Zephyr 5ix motor car just before
crashing into the on-coming car he nevertcheless admitted the

presence of such a cai on the road. He said it passed the
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-ruck and they dic not catcn up with it again. &t one time
he saic the accicent car swung across the roaG into the truck
but subsecuently saic that the only movement of the car was to
its left. iHe denied thuac the truch was on the right side of
the road and despite maintaining thet the tiuck's speed was
30 -~ 25 m.p.h. he said the truck cravelled some three to four
chains beyond the point of collision and then over-turned off
the road in a wrein pinning Lis lec under it. GHe saw the
accident car only alfter 1t came arocund che band and the colli-
sion was near to the bend.
The plaintifif/respondent and [:is witcness,
Norris Watson, did similar work and received equal pay which,
at the time of che accident, was $¢U per week. Mr. Watson
saida at the tiwe cof crial it was $lvl perweek. To Mr. Batts
he said the cary was coming cown with & speed hHut apart from
the truck going nearer co i1vs left ne diu not recall the
driver doing anytning else until the cruck fell inte the drain.
Cross—examinec by hr. ChinSee, he said the accident

occurrec¢ “right in corner” and that by the time he saw the
car the collizlion took place. He was thrown througn the wind-~
gcreen of the tuiuck. Sicnificantly he saad:

“Jusi before collision wruc

cilange course so cer could pass.

Cay pecws buc hiw did lick it

already - Jver car side Lis

enpankment went tc where cax

wes, but not near ©o ic. Car

nack was ecce up againse the

enmbaniunent on its siae - close

Lo bank heéac pointing o

Heygo Lead,”
He agreed thac at+er the accident an lnalan gentlieman came to
the rescue of ihe accident victias and Leox them to tae
hospital.

1c wae with the evidence in that state that Mr. Batts

made & no-case cubmission and electea to stand on his
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submiseion and call no ¢vidence should his submission fail,
It did and thereafter until time for closing adaresses he was
4 spectaccyr to the proceedings wecause, obviously accepcing
the finality of hic election, he did not seek to cross—
exanine the Zna cefendant's witness,

The derence prolected in i.r., ChinSce's cross-
examination, namely, thav the accident occurred on the right
side oL the roac = the correct side fos ihe car - was supported
by Dazel Lewis, the driver of tihwe blue Zephyr, a taxi-cab.

He tescified thaw while Lravelling on the llaguo dead to
Spanish Town oad at 35 m.p.h. the truck, whicn was travelling
behind; was blowing to overtake sc he pulled over and allowed
it to pass. Le observed the plainciif/vespondent stanuing in
the leit back of the truck and the witneszg, liorris Watson:
seated in the cab. However, before the Lruck could regain its
correct side of the rocad ii crashea inco the cn—-coming car,
which was being duiven properly on its correct side of the
roac.., The car was thrown bacit about five yards into its leic
bank and thcn overturned, %he winashield of the truck flew out
and with it went Watson. He observed the plaintiff/respondent
pinned beneavi: the left side of che truck. He saw an Inaian
gencleman come alcong and renuer assistance., Afcer he had
completed his trip to Spanish Town he recurned to the scene
and gave a statewent to the police., Concerning the rocau, he
said it was asphaliced. ary and winding. ‘“he plaintiif/
respondent: nad given the width to be avout twenty feet but
that che uriving surface had been reduced to about fiftcen
feet by grass ¢rowing along the sice of the road. No guestion
was put to the witness lLewis by the plaintiff's attorney
suggesting negligence oii the pairt of the “nd defenaant/
respondent's driver. Indeed, the only cuestion puc ©o him

clicited the respeonse that the witness could not recall



wihether there were pernoles .n the zoad but ne knew the road
was bumpy.

The tr.lil judge dida not accept cthe account of the
accicdent presentedc by .he plaintiif/responcent &nc¢ his wicness
but acceptec tie account or Lazcl Lewis waon he regarded as
truthful anc reliable and made his Yindings accordingly.
Additionelly, ne regarued the disctance travellea by the Truck
afver the accidenc as relatec by the plaintifif/responaent -
fove to five cuains - as evicence of speed fai in excess of
what the latter nad sasd.

“he followin¢ seven Ground:s of kmppeal were fileu:

"
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That the learned trial juage
eried in law in ruling that
there was a prima iacie case
for the i"irst bLefenaant to
answel at tiie close of the
Plaintitf's case,

2. That tne learned trial juuge's
finding tha* che collision was
causeu entirely by the negli-
gence of lst Defencant was
nanifecily unreasonable;
unsupported oy the evidence
adduced by the Plaintiff and
cenirary to the weignt of the
evidence n that:

(x) “he evidence of the
Plaintiif and his
witness was that the
ist Defendant's vehicle
was proceeding at a
speed not exceeding U=

5 miles per hour.

tii) The evidence of the
Pplaintiff and his witness
was that the Zecond
Defendantc's vehicle was
travelling very fast and
came across onto the
First Defendant’s side of
the road thereby colliding
with the first Defenuant's
motor vehicle.

(1ii) 1The ev.dence of the
Plaintifr's witness was
that the driver of the
Firsc Defencant's vehicle
took evasive action anpd



G

swung to his lefc
nounted the 128t
banking, entered &
ditch ana overturnod.

(iv) ‘'fhe Second Defencant led
no evidaence &s to the
speec of its motor car

andc its only witness
concurrec with the
Plaintif{f and his wit-
ness' evidences tiat the
second Deifcndant's vehicle
was proceeding ac 20--35
miles pes hour,

The learneda trial iudee erred

in lavw whoen ae ruled that the
Ist Deifencant had no right to
ciess—enamnine tne 2rnd vefendant's
witness and further, having
preciuded the Firs: Defendant's
Counsel froin examibping che
witness of the Second pDefendant,
the leurned tsial jucge errad as
a maceer of law, when he relied
upon and used the evidence oxf
the Second Lefendant's witness
against the First Defendant to
come to his adverse finding
against the Firstc pefencant,

The learned trial jucce errec in
law when he awarced General
pamagee for Fain, Suffering and
Loss of Rhumenities of 358%L,000.00,
whicih said amount was unreasonably
high having regara to the nacure
of the xinjuries ana the autho-
rities cited to hiim ofc~-

1. Tyrone mMoryison =v=- A,G., et al
Colholi.—031/198%

Z. Deverliy biyden -v- Layne SCCa
¥No. 44/87

“hat the lea.ned trial judgye erred
in law when he avavacd $5,:9U0 fox
scarring as therye wis no claim

fon cosimetic deiect nor vas there
evidence from vhich he could infer
thot any or eny alleged cosmetic
defect in any way affected the
Plaintiff.

That the learna2d trial judge
erred in law when he awarded
$55,000 to the Plaintiff for
loss of fulure earnings as:

a) The Plaintiff's eviaence
wag that since the
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accident he became a
full time barier and
eairned $1l¢ per head and
haa a very busv snop.

{b) The eviaence was that pre-
accident eainliings were
¥30, $35 ana 40 per day
ac sarbering.

(c) The Plaintifi's evidencs
wzo that he i:id not returned
tc the wt. Jago Elock Fectory
as the WIS doctor told hii he
should no icnger 1ift blocks
and theie was no evidence
that the Plaintiff attemptea
to find siwmilar paying emnploy-
ment with &$t. Jago ulock
Factory or with any other
employer and consequently he
had failea to establish that
the injury caused him to lose
his jcb and/or chat he had
failed to mitiyate his losses.

7. The award of $21,45( for loss of
earnings was unreasocnable and
unsupported by the evidence ana
the rcasons stated in Paragraph 7
(a) to (c) are repeatea hevein.”

Ground l:

This ground 1s postulatec¢ on the basis thac there

was a lack of evidence in the piaintiff’s case imputing liabi-

lity to the ist defencanu. Indeed. iur. Bacts subiitted that
the plaintiff's eviaence poincea vnly in one cirection and
that is cgainst the Zpa defencant. 1ir thet 1s ccrrect, how
must the following be regarded?:
Plainticf: "Vhen 1 saw car riisi we
were 4-5 chains rrom it
Lt was right in the bend.
unly movement of car was
to the letft.”
iiow could such & movement being the car into collision with
the truck if the truck was on its correct side of the road?
ConsiGer, also, the distance travelled by the truck after the
collision., what but great speed would account for that?
Watson: "Acciaent happened right in
bend. <Car dey pon truck

side. Cai try to pass but
it couldn‘t pass."



Here the gquest.ion musi be asked, why vould the car try to pass
Lif there was ro obstyuction 1o its path? ind wnat was taatc

obstruction if not the tiuvck:

Just opelore acc.denc vruc

chanvod course so0 car could pass.
Car pase butv him did Liek ham
clreacy. Uver car sidas i¢ cmbanik-
ment vwens te where car was but noc
near ©o it. <Car beck was edyge up
ayainsc che embanidment on its sidce -
close to panik - head noincing to
flagwo Head."

in my opinion, the probacilicy &rising on these bits of
evidence i: that the accident occurred on the car‘s side of the
rocad due to the menceuvie of the trucik which put it in the
path of the car,

The ¢ndeaveuyr to wake an exiit from the case via the

ne~case route wag bold buc unwise. “hise ig a casze in wiich,

-

on tne pleadings, liability could be Joint as uwell as several.

farther, there were ailegations of negligeuce by each defen-
dant against the other. ssues were thus joineu which called
for determinacion by the wrial juage. 1t i1z obvious chat he
could not piropeiiy cesolve tiese issves until he had hezrd all
the evidence of &1l the parties, ‘the difficulty in which the
lst defendanc/appellanct founc ruselt was cof iLis owin making.
+ni making the submiss:ion of no-case o answer, 1iS5 councel
elected to stend on heg submission and call no evidence,
Counsel muvc have awviced himseli well before adopting so
Gasing o stance waen su cculde net be said that in fact there
was no evidence whatsoever agasnst hic client. The juage may
well have reserved his ruling untll the clouse of the case
Lecause he had a discretion in the matter bui where counsel
had made 1t cleer that ue woula call nwo evidence, L can see
nothing wrong witih che juage making his ruling then. Had he

yielded to counseli's submisgion he would simply have repeated
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che error of the judge in Hummerstone and another v. Leary and

auother (i92.; K.B. v64. There the plaint. if su2c¢ to reccver
camages for pursonal injuries alleged to have oeen caused by
the negligence vy woth oy one of the twwo uefendance whom they
sved Jointly and i the aliternauvave. HFogeding te the sub-
missicie or vounsel rov one defendant; the triali judge
dismissed Chat defendunt from the acticn at the ciose oi the
plaintiii’'s case only to find thet the cother deiencant was
able tc vrove conclusively that the dismicsed delendant was
solely to plawe for the accidenc. He, accordingly, had no
option but to dismiss the seconu cefendant. The result vas
that there had tec be a re-vrial. That is exactly what would
have happened here.

.n the ingcant cose, counsel was treadinyg on very
thin ice when he mace his election, L woulu have ctheught that
the governiing principle is now Lo well-established as not to

be now the subiece of debate. see Yuiil v. Yuill (1945)

1 A1l B.R. 103, where Lord CGreene, H.R., in aealing with the
very question, said auv page 185:

Yiphe practice which has been laid
down anounts to no wore than a
airecvron to the julge wo pnt
counsel who desires L0 nake a
subiidiesaron of no case te his
election and to refuse o rule
unless counsel elects to call no
evicence, WYWhere counscel has so
crected he is, of course, bounu:
vvt if for any reason, ¢ it
thirough oversight or (as here)
throuyi: a nisapprelension as to
the nacvure of counzel's arguiient,
the ‘jucge does not put counsel

to his elecvion ancd no elaction
in facc takes place, counsel i3
entitled to call his evidence
just as wuch as if he had never
made the submission,”

Here ihere was an uneguivocal election by which counsel 1is

pound. Ground 1 accordingly fails,




Ground 2:

in addivion tu the evidence gleaned from the plain-
tifl's case,; the trial judge had the evidence of the inGependent
witness, Dazel Lewin, whom he regardec as bruthful and reliable.
On this witness® testimony the sole cauve of the accident was
the dangerous manceuvre by the diiver of the lst aefendant/
appellant's truck in overceliog the witness® car go close Lo
the bend chat the truch was placed in the path of the on-coming
caxr wihich had no opportunity of aveiding the accident. As I
sald before, the face of the truck after the collision
supported & iin.lng ci speeu. Add to that the point c¢f impact
on the car's s3ide cf the road in the vicinitcy of the bend and
there 1s novhing unceasonable abouc the conclusicn that the
lst defendant/appellant’s negligence was the sclile cause of the
collision. T“his cround also fails.

Ground 3:

Although this ground ralses o Veryv seiious question
of the irrecularity cn the part of the wiial judge, we could
not entertain «ny argusent with respect thereto foxr the
simple reason thace the records disclosed no basis for the
complaint. Counsecl could not point wo any such ruling and
inasmuch as ne it was wiuo settlec the grouncs of appeal he nad
the opportunity, if tnere was, indeed; such an omission from
wne Judga’s Liotes, to seek to have tne matier rectified.
Counsel merely contenced nimseli with submaiiLuing that assuming
he haa nce caicht to cross—-exanine then the evidence not tested
by cross~examination cannot be used ggainst him and he cited

for his euchority Allen v. Allen and Bell (iov4) P Z4t. In

that case the President, who tried The case with a jury,
refused the application by counsel for the co~respondent to
cross—examine the responarat but proceeded thereafter Lo

contrast their evidence. Lopes, L.J., giving toe judgrent of
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the Court, caid at page 253

"in our juaguwent he was wrong in
contrasting the evidence as he
did, alter refusing liberiv to
Cross-exanine the respondent.

IT appears to us contrary to

all rules cf evidence, and
oppoused Lo netural “ustice,

tha the evidence oI one pacty
shoula ne received as wvidence
against another party, without
the latter heving an opportunity
ci testing its truthfulness by
cross—examination,”

. concur with such & statement of the law. “owever, for
reasons stated; it cannot avail the appeilant. 4Yhe complaint
under consideration viewed in the context of counsel's conduct
of his case would suggest that counsel may Ly adopting a

iy so doing virctually

o

certain strateqy opt out of a case an
tie the hands of Lhe Court. A travesty ot justice would
result and thalt is not permnissible.

Grounds 4 and 5:

These grounds were nct sericusly pursued though Lt
was at first contended that by comparison wiullh an award of

560,000 for General Dameyes in Tyrone Morrison v. Attorney

General et al C.L.ik. 031/1963 (14.11.08;, the award cof $35,000

was manifestcly excessive, be it noted, however, that the
injuries neyrc are more exiensive than in thac case. DL was
subiitted that so far as the awara oi $3,000 was concerned,
there was neithor & clalw nor supporting evidence, But it is
my opinlion that the latter complainc is suificiently wet by
the pleading of -~

(a) “Wound in left ley and
prcjection of bones”

supportea by medical reports, twe of which refer to -

(1) “Scarring amounting to
9 inches by 4 inches
cf the left leg with
obvious deformity.”
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(2) " compound fracture c¢f his
leg and a breakdown of the
skin®.

This is certainly nct among the awards dicapproved of in

Gravesandy v. ifoore ».C.l.A. 44/85 dated 14, 2. €o¢ (unreported)

for want of evidence.

Ground & scught the eliminaticn cf the award for
loss of fucure earnings on the basis thai the respondent had
failed to prove such a loss. Indeed, it was my opinion that
there was nothin¢ to commend the ccntention of failure to
prove this clalii because the respondent, rathei than continuing
to seeck empleoyment in the arduous task oi ioading and unloading
blocks, liaa cnosen the less stressiul engagement of barbering
from which he earued less than he micht have earned with the
defendani/appelliant. But who was best suited to determine
whether the respoaaent, with his greacly reduced pnysical
ability, could weet the rigorou:s dewand cof that job?

Certainly the respondenc. Had he sac with folded arms ana did
not seek to earn znything the subnission would have been valid.

We were in favour of kr., Batts’® submission on the .
aspect that no discounting was done to take care of the
imponderables anu the fact that a lump sum payment was being
made. We accorcingly reduced this award by $1U,000 making
it $45,000.

Finally, sround 7 took issue with the awara of
$21,400 for speciil damages as not being justcified. liowever,
this ground was not pursued.

We, therefore, came te the concluscion earliex
announced and but for the concession on Grouna u the appeal

was disnlssed.

t-ORGANJ J eAa H

1 agree.

GORDOLi; J.A. (AgG.):

i agree.



