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¢, both appeals were disposed of



C.h. 25/90: Ahppeal disnissea., Hc
Crder as to coscs.

C.Bh. 0u/89¢ Appeal dismissed.
Judgnent cf the Couri
below affirimed save and
except that the award of
855,000 for loss f
tuture earnings varied

to $45,000., Pinal total
being $157,05¢

Cosits to 2nd Defrhdant/
Respondent againg
lst Defends nt/AmoelldnLo
Halt costs of appeal to
ist petendanu/appellant
ageinst Flaintiff/
Regpoendent. Joscs to be
taxed oxr agreed.
As promiscd then, we now put our reasons in writing. Yhese will,
of course, relate only to C.A. 4{/8Y becuause no argunents were
acvanced witch respect to C.k. =5/%0.
ihe appeal was against an award of $167,050 with
costs in favour of the plaintiff/respondent against the
lst defendant/appellant by Malcolm, J. on June 22, 1989, in
espect of injuries sustained by the plaintiff/respondent in a
collision between the truck of the lst defendant/appellant, on
which the plaintiff/respoincient was a passenger, and a car

belonging to the Znd defendant/respondent on August 23, 1942,
impeaching the judgment oif the Couri below, his real problem
had its genesis in lhis conduct of tne appellant's case at the
tyial. He tocok what the learned trial judge, with some diffi-
dence, regarded as a bold step. He elecieu &t close cof the
plaintiffs case to stand on his submission of no-case to
answer and calleda no eviaence., ‘this was not a course which
was advised by the staite of the pleadings, The Particulars of

1,

Negligence alleced oy the plaintiff against the lst defendant’s

servant and/or agent are as icllows:



o

“{a) Driviang at a speed which
was too tast in the cir-
cumstances,

(bj Failing tc keep any oy any
- proper lock-out or to have
(_‘ any or any suifficient
regard for other traffic.

(¢} wvertaking or achempting to
overcake a motor vehicle
without first ascertaining
or ensuring whether it was
saie s0 to do and whea it
was unsafe and dangerous
50 to do,

(d) Paliing to see ithe said
metor vehicle Registered
HE 5392 in sufiicient time
to avoid the said collicion.
{e} PFailing to have or to keep
any oix any piopex control
of the said motor vehicle.

{f) Drxiving onto the incorrect
side of the roadway.

(¢) Failing to stop, slcow Gown,

to swerve or in any other

way so to manage or contiol

hig said motor vehicle as

toe avoid the said collision.”
With the exception of particular (¢} and a different registva-

(NJ tion number in particular (d) the identical allegations are

made against the Znd defendant. Further, the plaintiff pleaded
reliance on “les Ipsa Loguicur”,

The issue of negligence was furiher compounded by the
fact that the lst defendant/appellant in its defence pleaded
that -

“the said accident was solely due
tc the negligence of the second
N defencant or alternatively

( ) contributed to by the negliigence

- of the second aefendanc anc in
Particularg of iegligence alliegead
paxticulars a, b, d, e, £, ¢
(supral.

while the 2nd defendant/respondent pleaded in parxagraph 4 of

the defence that -
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iizs Defencant saye thac the
sazd collision was caused
cneieely by the n"gligcnce of

chwe driver of the Fivest Defendant,

The Particulars ol degligence were stated thus:

nis Defendant adopts and
"ies on the particulars
9110Ance set ocut in

gtatentent ot Cladinm,

e

Driving in a manner which
W& dangerous to che
pubilic having regand ©o
&1l the ciroumstances
ingluding the nature,
condition and use of the

aC anc the amount of
&ftic which right reason-
awly be expeuteu o be con
the road.-

o
Fald
[

The sense of security evidenced in the stance adopted
by Mr. Batcs at the end of the pilainciff’'s case must have been
induced in some measure, at least,pby wae plaintiffis evidence,
which showed him vesiling from cervcain allegations of negli-~

gence made against his client,

The plaintiff, vho at the muterial tine was an
employee of the lst defendant, testified that on the day in
guestion he was returning to his empleoyer‘s factery standing in
the back of a ilat boay Leyland truci while his witness,

Noxrris Watson, was seated in the cab: waih the driver., The

ruck was otheswise enply., The time was about «:330 p.m. and

-

che truck was travelling about 30 G.p.it. i85 they nesred a
slignt corxner "¢ caw a car coming round a slight corner and the
car started swinging twoe sides of roead - come straight into
truck”. &g a recult of the collision he sustoained injuries and
.

was hospitalized. UHe sufferved from concussion and was uncon-

we

Thiree weens after Y came to

seious for some tiwe. Said he,
myselt®., The injuries, as pleaded, were:

“{z} Wouna on left leg and pro-
jection or bones.

{b) injury to left eye.



e
“{ci  injury to head.

{d} VYFracture to left tibia and
febula,

{e}) inijury to shoulder and arms.”

ile said he spent three months in hospitzal and since discharge
he returned seven times and "each vime T go they take cir
plaster and put it on back". Cne cof the three medical reporis
admitted in evidence sevealed that up to hpril %3, 1987, he had
an unhealea ulcar two inches in diameter from which fragments
of bone extruded. indeed, up to the time of trial, said he,
fragnents of bone wewre appenring ana there was need for regular
dresging ol tne wound. e displayed a very bad scarring and
distflgurement of the left leg in the vegicn of the shin. The
lefit leg is shortencd and thers is a regultant twenty percent
permanent parivial disability. The shortening of the leg has
vesulted in a pelvic tilt and a compensatory scoliosis of the
lumbayr spine which iz ilikely to pre-dispose to tae early
development of spondylosis of the spine. hne did not seek
re-empleynent as a block loader with his employer. Hig job
requitred him to load and unload the blocks that were dispatched
by the truck. He bhad turned to barvering from which he now
earns 540 -~ 545 per weel.

Cross~exanination of the plaintiif/respondent by
Mr. Batts was innocuous relating ag it did te the truchk being
on its left side and that he had continued to receive wagegs
from his employer up to the 4th bovemner, 1583,

if that was genesosicy of treatment it did not enter
into lr. ChinSee's considerations. He would have the plaintiff/
appellant’s account for the day's events. While he denied that
the truck had overtaken a blue Zephyr Six motor car Jjust berore
crashing into the on-coming car he nevertheless admitted the

presence of such a car on the road. He said it passed the



.,.6..,
, .gruck and they dic not catcen up with it avain. At one time
ho saidé the accicent car swung across btz road intoe the truck
but subsequently sai¢ that the only movement of the car was to
CV; its left. He denied thac the truclh was on the right side of
the road and despite maintaining thet the truck's speed was
30~ 35 mop.hi. e said the truck vravelled some three to four
chains beyond the point ¢i collision and then over-turned off
the road in a avedin pinning Lis leg under it. He saw the
accident car only after it came arcund the band and the colli-
sion was near to ithe bend.
The plaintiff/respondent and liis witness,
Norgyis Watson, did similar wori and received equal pay which,
at the time of the accident, was $E€U per week. Mr. Watson
sald at the time of trial it was $iv0 perweek. To M. Bakts
he said the car was coming down with & speed hut apart from
the truck going nearer to ivs left he diu not recall the
driver doing anything else until the truck fell into the drain,
Crogs-—examineds by Mr. Chin§ee, he gaid the accident
(\7 occurred “right in corner” and that by the time he saw the
car the collision took place. He was thrown through the wind-~
gcreen of the tiruck. Sicniricantly he said:
"Jusi before collision Lrucs
change cougrse so cer could pass.
Cav pess but him Gid lick it
already - Over car side is
embankment. wenl. tc where ca
c
)

was, but noib near ©o iw

Dack was ecce uw against
embaniknent on its side - close
to bank head pointing to

(”\ Heygo head,”

DN

He agreed that atter the accident an indian gentleman came Lo
the rescue of ihe accident vietiwas and teok them to the
hozpital.

¢ was with the evidence in that state that Mr. Batis

made & no-case submission and elected to stand on his
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submission and call no ¢vidence should his submission fail,
It did and thereafter until time for closing addresses he was
4 spectaccey to the proceedings wecause, obviously accepcing
the finality of nio election, he did not seek to cross-
exanine the Zno defendant’s witness.

The deience prolected in iir, ChindSee's cross-—
examinatioin, namely, that the accident occurred on the rigut
side of the road - the correct side fos the car -~ was suppoited
by Dazel Lewis, the driver of the blue Zephyr, & taxi-~cab.

He testified thaw while travelling on the laggo Head to
Spanish Town zoad at 35 m.p.h. the truck, whicn was travelling
behind; was blowing o overtake so he pulled over and allowed
it to pass. ke observed the plainciif/vespondent standing in
the left back of the truck and the witness, Worris Watson,;
seated in the cab. However, before tiie Lruck could regain its
correct side of the rcad it crashed into the cn~coming car,
which was being driven properly on its correct side of the
roaci. The car was thrown back about five yards into its lefc
bank and then overturned, The windshield of the truck flew out
and with it went Watson. He observed the plaintiff/respondent
pinned beneauit the left side of the truck., He saw an Indian
wentleman come aleonyg and renaer assistance., Afcer he had
completed his trip to Bpanish Town he recurned to the scene
and gave a statewent to the police. Concerning the road, he
saia it was asphalied, ary and winding. ‘vhe plaintiff/
respondent nad given the width to be avout twenty fect but
that the driving surface had been reduced to about fifteen
feet by grass growing along the side of the road. No guestion
was put to the witness Lewis by the plaintiff's attorney
suggesting negligence on the part of the #nd defendant/
respondent‘'s driver. Indeed, the only ¢uestion puc to him

eclicited the response that the witness could not recall



winether there were poeinoles .n the road but ne knew the road
was bumpy.

The trlel judge did not accept the accouni of the
accident presentec by che plaintiff/respondent andé his witness
but accepted the account or Pazel Lewis wion he regarcded as
tiruthful and reliable and wade his Yindings accordingly.
Additionally, e regarded the distance travellea by the truck
afvter the accidens as relatea by the plaintiff/responuent -
ioui to five claing - as evidence of speed far in excess of
what the latter nad sasd.

The following seven Grounds of Appeal wera filed:

i, That the learned trial judge
eryed in law in ruling that
there was a prima facie case
for the first Defenadant to
answer at tie close of the
Plaintiff's case.

2, That thne learnced tyrial juage's
finding that the colliision was
caused entirely by the negli-
gence of lst Defencant was
manifestly unreasonable,
unsupported py the evidence
adduced by the Plaintiff and
centrary to the weight of the
evidence in that:

{(x) vhe evidence of the
Plaintiff and his
withess was that the
ist pefendant's vehicle
was proceeding at a
speed not exceeding 3U-
35 miles per houx.

{ii} The evidence of the
pPlaintiff and his witness
was that the Second
pDefendant's vehicle was
travelling very fast and
came across oiltto the
wirst Defendantc's side of
the road thereby colliding
with the Ffirst Defenaant's
motor vehicle.

(1ii) vdhe evidence of the
Plaintify's witness was
that the driver of the
Firsc Defendant’s vehicle
took evasive action and
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i
.

swung to his lefc
nounted tne laft
banking, entered &
ditceh ana overturned.

{iv) “Yhe Second Defendant led
no evidence as to the
speea of its motoyr car
aid its only witness
concurred with the
Plaintiff and hig wit-
ness' evidencvs that the
Second Defendant's vehicle
was proceeding at 30~35
miles pes hour.

The learned trial judge erred

wn law whon ne ruled that the

ist Defendanrt had no right to
cross-eramnine the Znd befendant's
witness and further, having
preciuded the fFirsc Defendant's
Counsel froir examining the
witness of the Second pefondant,
the leawrned trial jucge errad as
a macter of law, when he relied
upon and used the evidence of
the Second Cefendants witness
against the First Defendant to
come tc his adverse finding
against the First Defendant,

The learned trial jucge errec in
law when he awarced CGeneral
pamageg for Fain, buffering and
Loss cof Amenities of $5&5L,000.00,
which said anmount was unreasonably
high having regard to the nacure
of the injuries and the autho-
rities cited to him ofi-

i. Tyrone morvison -v- A,G. et al

Cololle~U31/10E5%

2. beveriy Dryden -v- Layne 5CCA
Wo. &4/07

Yhat the leained 1 judge eirred
in law when he awvarded 5%,uU0 Iorxr
gcarring as therye wias no claim

fon coswmetic defect noxr wag chere
evidence from vhich be could infer
that any or eny alleged cosmetic
defect in any way affected the
Plaintiff,

That the learnsd trial judge
erred in law when he awarded
$55,000 to the Plaintiff for
loss of fuiture earnings as:

(aj The Plaintif
{ 51
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u accident he became a
full time barber and
earned $1¢ per head and
had a very busy shop.

{b) The evidence was that pre-
accident earnings were
%30, %35 and 540 per day
at varhering.

{(c) Tne Plaintiff's evidencs
wzi that he iad not returned
to the Lt. Jage Block Factory
as the WIS douctor told hiw he
shoula no icnger 1ift blocks
and there was no evidence
that the Plaintiff attempted
to find similay paying employ-
ment with $t. Jago sBlock
Factory or with any othex
employer and consequently he
had failed to establish that
the injury caused him to lose
his job and/or vhat he had
failed to mitigyate his losses.

7. The award of 321,450 for loss of
earnings was unreascnable and
unsupported by the evidence and
the reasons stated in pParagraph 7
(a) to (c) are repsated hevein.”

Ground 1l:

This ground 13 postulated on the kasis that there
was a lack of evidence in the plaintifi‘s case imputing liabi-
lity to the ist defendantu. indeed. Mr., Batte subwitted that
the plaintiff's evidence pointed ovnly in one direction and
thait is zgainst the Znd defendant. If thet is correct, how
must the following be regarded?:

Plaintiif: “Vhen I s&aw car riist we
were 4-5 chainsg from it.
it was righit in the bend.
Unly movement of car was
to the leift.”
iiow could such a movement bring the car into collision with
the truck if the truck was on its correct side of the road?
Consider, also, the distance travelled by the tyxuck after the
collision. Wwhat but yreat speed would account for that?
Watson: “"Accident happened right in
bend. <Car dey pon truck

side., Cay try to pass but
it couldn't pass.”
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Here the guestion nmusi be asked, why would the car try to pass

1f there

‘4

was o obstruction in its path? And what was thac

obstruction if not the tiucky

was close to where acceident

peifcre ace.dent truch

“:a course 3o cary could puss.
Cor pase but him did B him
elreacy. UVEr car Sid crbanik-
ment weno to wheve car wvas but notc
near o it. Car back ¢
against the embankment on its side -
cloge to pank - head noincing to

G Head, "

szf_.)\
in my opiniown, the pyobavilicy arising on these bits of
evidence i that the accident occurred on the cars side of the
road due to the manceuvvie of the truck which put it in the
patin of the car.
The endeaveuy to make an exit from the case via the
ne~case route wag pold but unwise. This iz a caso in which,

cn tine pleadings, liability could be

well as several.,
further, there were ailegations of negligeunce by each defen~

dant against the other. issues were thus Joined which called

for determination T iz obvious chat bhe

could not propeiiy sues until he had heard all
the evidence of all the parcies. 'the difficulty in which the
Lst defendant/appellant found iuvself was of its own making.

i making the aisvion of no-case to angswer, 118 councel

elected to stend on hig submission and call no evidence
Counsel must have advised himseli well before adopting s
waring 4 scance waen it ccule net pe saxd that in fact there
was no evidence whatsoever acainst hig client. The juage may
well have reserved his ruling uantil the clouse of the case
Lecause he had a discrecion in the matter but where counsel
had made 1t cleer that be would call no evidence, I can see

nothing wrong with ithe judge making his ryuling then. Had he

yielded to counsel's subwission he would simply have repeated
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the error of the judge in Hummerstone and another v. Leary and

another (19YZi} K.B. vhHd4. Yhere the plaint

Gamages for porsonal injuries alleged to have neen caused by
the negligence oi woth or one of the two uefendancs whom they
sved jointly and i the alternative. Aacgeding te the sub-
migsicns of vounsel rov one defendant, the trial judge
disnissed that defendunt from the acticn at the ¢iose oi the
plaintiff's case only to find thet the cther defendant was
able te prove conciusively that the dismissed defendant was
solely to blame for the accident. He, accordingly, had no
option but to dismiss the second defendant. The result was
that there had te be a re~trial. That is exactly what would
have heaprpened here,

in the insgcant cese, counsel was treading on very
thin ice when he made his election, I would have thought that

the governing principle is now so well-established ag not to

e now the subieci of debate. See Yuill v, Yuill (1945)

1 411 B.r. 103, where Lord Greene, H.R,, in aealing with the

very question, said auv page LE5:

practice which has peen laid
amounts wo no nere than &
direcitron te the judge wo pat
counsel who desires Lo nake a
subiiseron of no case to his
clection and to refusge o rule
unless counsel elecgts to call no
evidence, Where counscl has so
aiected he is, Of course, bound:
vt if foxr any reas onp e it
thirough overaiwht or (as here)
througyl a m1gdppfnlcnw10n as to
the navure of counzel's ulvur@ut,
the ‘jucge does not put counsel

to his election and no election
in fact takes place, counsel i3
entitled to Cull his evidence
Just as wuch as if he had never
made the submission.”

Here thiere was an unequivocal election by which counsel is

pound. Ground 1 accordingly faxls,
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Ground 2:

in addivion to the evidence ¢leansd from the plain-

tifi's case, the trial judge had the evidence of the independent

o

witness, Dazel Lewic, whom he reyuardec as trutnful and reliable.

On this witness'® testimony the sole cause of the accident was
the dangerous manceuvre by the driver of the lst defendant/
appellant's truck in overieking the witness® car so close

the bend that the truck was placed in the path of the cn~coming

cay which had no opportunity of aveiding the accident. As I

-_‘.-

said before, thoe face of the truchk after the collision
supported & rinling o speeu. Add to that the point of impact
on the car‘s siude of the yoad in the vicinity of the bend and
there is novhinyg unceasonable abouwe the conclusicn that the
lst defendant/appellant’s negligence was the solie cause of the

collision. This oround also fails.

Ground 3:

Although chis ground ralses & very sevrious question

-

of the irreculaiity on the part of the vwiial Judye, we could
not entertain eny argusent with rvespect thereto fox the
simple reason thav the records disclosed 1o basis for the
complaint. Counsel could not polint to any such ruling and

.

inasmuch as ne it was wiuo settlec th

~

= grounds of appeal he nad
the oppovtunity, if tnere waz, indeed, such an omission fyrom
the Judge's Lotes, to seek to have tine matier recgtifled.
Counsel merelv contenved himseli wiith submiiving that assuming
hie had no rvicht to cress—examine then the evidence not tested

by cross~examination cannct be used egainst him and he cited

for his euchority Allen v. Allen and Lell (18%4) p 246, In

that case the President, who tried the case with a jury,
refused the application by counsel for the co-respondent Lo
cross—examine the respondrnt but proceeded thereafter to

contrast their evidence. Lopes, L.J., ¢iving taoe judgment of
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the Court, =aid at page 7

53z
"in our judgment he was wrong in
contrasting the evidence as he
did, aiter refusing liberiy to
oSS~ exaiine the respondent.

It appears to us contrary to

all reles of evidence, and
oppesed o netural Justice,

tha® the evidence of one party
shoula ne received as wvidence
against another pariy, without
the latter having an opportunity
¢f teasting its truthfulness by
cross-examnination.”

L concur witn such & statement of the law., #However, for
reasons stated, it cannot avail the appeiiant. Yhe complaint
under consideration viewed in the context of counsel's conduct
of his case would suggest that counsel may by adopting a
certain strategy opt out of a case and by so doing virtually
tie the hands of the Court. &4 travesty of Jjustice would
result and thal is not permnissible.

Grounds 4 and 5:

These grounds were not gericusly pursued though Lt

was at first contended that by comparison wiilh an award of

L
s

00,000 for General Damsgyes in Tyrone Morxrison v. Attorney

£

General et al C.L.K. U33,/1963 {(19.11.88), the award of 555,000

was nanifestly excessive., bBe it noted, hovever, that the

injuries here are more extensive than in thec case. It was
subinitted that so far as the award of $5,500 was concerned,
there was neithor & claim nor supporting evidence., But it ig
my opinion that the latter complaint is sufficiently met by
the pleading of -~

{(a) "Wound in left ley ana
projection of boneg”

supporteda by medical reports, twe of which refer to -

“Scarring amounting to
% inches by 4 inches
cf the left leg with
cbvious deformity.”

.
Boe
r
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"R compound fracture ¢f his

ley and a breakdown of the

skin®,

This ig certainly not amonyg the awards disapproved of in

Gravesandy v, idoore :.0C.C.A. 44/85 dated 14. 2. &6 (unreportced)

for want of evidence.

Ground & scught the eliminaticn cof the award for
loss of fucure earnings cn the pasis that the respondent had
failed to prove sucihh a loss. Indeed, it was my opinion that
there was nothing to commend the contention of failure to
prove this clalm because the respondent, rather than continuing
to seek empleyment in the arducus task oif loading and unloading
blocks, liad cnosen the less stressful engagement of barbering
from which he earned less than he might have earned with the
defendant/appeliant. But who wag best suited to determine
whether the respondent, with his greaily reduced pnysical
ability, could wmeet the rigorouz dewand cof that Jjob?
Certainly the vespondenc. Had he sac with folded arms ana did
not seek to earn znything the subnission would have been valid.

We were in favour of kMr. Batts' submission on the .
aspect that no discounting wasg done to take care of the
imponderables and the fact that & lump sum payment was being
made. We accordingly reduced this award by $16,000 making
it $45,000.

Finally, tround 7 took issue with the awara of
521,400 for speciul demages as not beinyg justified. However,
this ¢round was not pursued.

de, therefore, came tc the conclucion earlierx
announced and but for the concession on Ground ¢ the appeal

was disnissed.

FORGAK, J.A.:

1 agree.

GORDOE, J.A. (AG.)s

1 agree.



