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CARBERRY, J.A.:

This was an appeal from the judgment of Smith, C.J.

delivered on the 25th September, 1981, in favour of the 1st

defendant/respondent, The Kingston and St. Andrew Corporation, in!
these two actions which were tried together by consent.

Both actions arose out of the same set of circumstances,
namely that on the 14th September, 1975 (@ Sunday), a garbage truik
owned by the Kingston and St. Andrew Corporation Chereinafter called
the K.S.A.C.) was driven by Robert Gordon (a sideman on the truck)

into the home of the Douglas family, where it caused extensive damage
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to the house, furniture and motor car of Milton Douglas, and also
srave and serious damage to his infant daughter Luletta, then a child
cf two fears old.
Milton Douglas commenced his action against the X.S.A.C.
by ¥Writ dated the 10th September, 1976 (Suit No. C.L. D. 068 of 1976}
claiming for the damage to the house, furniture and nmotor car.
Unfortunately the action on behalf of the infant Luletta
was not commenced until ¥rit filed on the 5th December, 1979, (Suit
No. C.L. 1979/D105). This is outside of the one year period pre—3

scribed by The Public Authorities Protection Act, and has resulted

in an additional defence being filed to her claim, namely that it is
barred by that Act. Luletta‘s claim was filed by a different attdrney
to that of her father. We have had no explanation given for the
delay, but it seems a fair inference from the evidence that there;was
a considerable time lapse between her receiving the injury and thé
time when it began to be appreciated how severe it had in fact prqved
to be. The Act however makes no allowance for either the disabilﬂty
of infancy, or for circumstances in which an apparently superficial
injury proves over the years to be one with devastating consequences.

On the 24th August, 1978 the conduct of HMilton Douglas'i
claim was taken over by his present attorneys, who filed action oﬁ
behalf of Luletta on the 5th December, 1979, along with the Stateﬂent
of Claim in her case. On the Znd September, 1980 Judgments in Deﬁault
of Appearance were entered against the second and third defendants,
David Emanuel and Robert Cordon, with orders that the damages be
assessed and costs taxed.

Pavid Emanuel was at the material time the X.S.A.C. driver
of the truck, and Robert Cordon the head sideman on the truck, and the
person who was actually driving it at the time of the accident.

The defence of the Public Authorities Protection Act was
not put in until sometime in 1981, very late in the day, and in fact

on the opening day of the trial.
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s far as we are at present aware no formal step was
taken by the plaintiffs or rather on behalf of Luletta to have
the trial before Smith, (.J. treated as the assessment of damayszs
against Emanuel and Cordon, and neither the Written judement of
Smiths C.J. nor the formai judgments entered in the two Suits
deal with their position. They were not parties in the Milton Douglas
Suit. Nor were they represented at the hearing before the Chief
Justice, though they both gave evidence therein. Fossibly any
judgment azainst them would be brutum fulmen, in that there would
be no real chance of ever e¢nforcing it, even partially. Their
position however remains in doubt. The substantial point argued
at both the trial before the Chief Justice and the appeal before us
was the liability of the K.S.A.C. for what had haopened. No argurent
was addressed to us on the question of whether Emanucl and Gordon
would themselves be entitled to the protection of the Public
futhorities Protection Act,

This case turns on the cuestion of whether the X.S5.A.C,
was vicariously liable for the damage inflicted on the Douglas

family due to the neglisent driving of their truck into the Douglas

D

family howme. The theories on which vicarious liability is said

to rest have been discussed exhaustively in ""Vicarious Liability

in the Law of Torts” published in 1867 by Professor P, 5. Atiyah

(now Professor of English Law at Oxford thiversity). Fe observes:

"On the wholz it seems doubtful whether much is

to be gained by an ¢xamination of the 'true’ basis
of vicarious liability. The fact is that in the
great majority of cases it makes no difference
which view is adonted; and in those cases where it
does make a diffzsrence the courts (at any rate in
England) arc much more likely to be influenced by
pragmatic considerations, than by doctrinaire
theories. Any attempt to adopt one theory rather
than another, and then apply that theory in all
circumstances is only too likely to lead to blind
legalism......”" (page 7)

Fe docs however cxplore the theories and notes that ulti-
mately the law in this arearests to a considerable extent on public

policy, and the feeling that the person or body that creates the

Y
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situation out of which the risk of damase arises, ought to pay fo-

that damage when it does arise. Fe discusses at length the passazoco

from Salmond on the Law of Torts, which has been adopted by a gruss
2 Ea 4 =

many judges and Courts &as an accurate statement of the law on this
topic. That passayge, taken from the 17th Edition at page 465

reads thus:
' § 176. THE COURSE OF EMPLOYMENT

A master is not rcsponsible for a wrongful

act done by his servant unless it is done

in the course of his employment., It is dseued

to be so dene if it is either (1) a wrongful

act authorised by the master, or (2) a wrongful
and unauthorissd mode of doing some act authorised
by the master. It is clear that the master is
responsible for acts actually authorised by him:
for liability would exist in this case, even if
the relation beiween the vparties was merely one
of agency, and not one of service at all. But a
master, as owuosed to the employer of an inde-
pendent contractor, is liable even for acts which
he has not authorised, provided they are so
connected with acts which he has authorised that
they may rightly be regarded as modes - although
improper modes - of doing them. In other words,
a master is responsible not merely for what he
authorises his servant to do, but also for the
way in which he does it. If a2 servant does
negligently that which he was authorisad to do
carefully, or if he does fraudulently thzat which
he was suthoriscd to do honestly, or if he does
mistakenly that which he was authorised to do
correctly, his master will answer for that
negligence, fraud or mistake. On the other hand,
if the unauthorised and wrongful act of the servant
is not so connected with the authorised act as to
be a mode of doing it, but is an independent act,
the master is not responsible: for in such a case
the servant is not acting in the course of his
employment, but has gone cutside of it.”

As I understand the law, based on this passage and on the
numerous cases which have been cited to us, it is necessary for
o plaintiff who wishes to succeed against the K.S5.A.C. to establish
three things: (1) That the nerson whom they blame for the accident
or incident has in fact committed a tort or actionable wrong; (2)
That that person is a servant or employee of the K.5.A.C.; (3) That
the wrongful act was one committed by him in the course of his

employment to the X.S5.A.C.
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There are limits on the liability of emplovers, and this
case turns on whether those lirits hsve been exceeded or not.

The facts: Turuing for the moment to the facts that

caerged in the evidence in this case, they aucear to be as follows:

On Sunday 14th September, 1975, the ¥.5.4.0. truck which
caused the damage was driven {rom the Bumper F2ll Feadguarters by
its driver avid Emanuvel to collact parbage along the Weltham Park
foad, take the same to the garbaze dumn, and thence to return the
truck with its tools and equipment to the leadouarters at Bummer Fall,
Emanucl was the driver and =erson primarily in charge of the truck.
robert Cordon was one of the four loasders or sidenen, and apparently
the chief ioader, and nersom2lly responsible for checking back into
the stores the shevels and tools taken out that morning for use by
the sidemen. Faving accomplished its primary task the truck was
veing driven back to its FPeadauarters (and the end of its day's woris)
by Emanucl, when he decided to deviate from his route and to stop in

the vicinity of a club where natrons were asuarentiy nlaving dominses

and enjoying a fried fish feed. The Thief Justice d4id ant accept
the reason given by the driver for this deviation (ke had suggested

that part of his nermal route was blocked by road rewair work). Ie
found that the primary reason for the deviatioo was the driver's wish
to participate in the entertainment offered at the place at which

he stopped. HNevertheless Lie held that the deviation was uot sc
extensive as to constitute the driver going off on a frolic of his

) -~ "~

GHL, d he cited Joel v. Morriscen (1834) o C &

f\':,

501 (see Parke, 3

at 503) and Storey v. fAshton (185%) L. 4 5.2, 476. No complaint

is made as to this finding.

The driver stopped at the premises for a wneriod of time
which clearly exhausted the serlﬁﬁce of Cardon the sidenan, who wénted
tc have the truck returned to Feadguarters so that he could hand in

the tools for which he was responsible and thenm gc off duty. The
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truck nad been left with its enyine running, (and switch key in

wosition) because it was giving trouble to start. The driver

nanuel left the sideman Cordon in charge of it, while he went off

te the fish feed. Cordon z=n:e¢ to have called on Fmanuel to

Q=

resume his journey 50 that he could go of f duty: Fmanuel told him,

he was coming, but 4id not come, and after a further neriod of

time, Cordon outs the total delay at nearly two hours, Gordon'’s
patience was exhausted. Fe vut himself behind the zel and drovs
off,

mfortunately, after having driven some forty chains Gordon
got into difficulties: he said that the acczlerator of the truck:
stuck, though he was not going at any great speed he attempted
to pull up the accelerator with one hand using the other to contrhl
the steering. The front wheel struck the curb wall and he lost
contrecl of the truck which c¢rashed into the Douglas family homne.

The Chief Justice records:

“Y find thav the accident was caused by

tr. Corden's negligence in employing an
awkward manssuvre to release the

accelerator instead of using a safer means
whereby to ston the truck, z2.z. by neutra-
lizing the gears and using the brakes. Tis
negligence was the effective cause of the
accident and not the defective accelerator.”

The Chief Justice recorded other finding i'e found that
the accelerator was in the habit of sticking but that the X.S5.A.C.
had not been charged with fault in that respect. Emanuel the
driver had denisd that anything was the matter with the accelerator
that morning, saying that all that was wrong was the difficulty in
starting it with the switch key: this is his explanation for
leaving the truck with the engine running and the switch key in iv.

The Chief Justice found that Cordon was a licensed driver,
and that he had driven the truck befsre, that Emanusl had been
rresent wher he had done so, and had given him permissioa on those
sccasions but he found as a fact that on this occasion Cordon drove

off the truck without Emanuel‘s nermission because he wanted to
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rsturn the tools to Feadquarters znd to go off duty and resented
that he wns kept waitine while Jwanuvel evjoyved himself,

What then was the situstion in law, so0 far as Cordon was
concerned? It is I think claar that of the three pre-conditions

for liability on the part of the {,%.A.C. two had besn wmet: (

tna

hY
J

<; | Cordon had been guilty of negliigent driviang, an acticnable wrong;
G
2} Covrdon was a ssyvant of the Z,8.4.C.; but (3) was this wrongful

act committed im ths courss of his erployment? Was it a wrongful
act autherised by the master? or s wrongful and unauthorised node
of doine somg act authorised oy the master?

tefore the Chief Justice the nlaintiffs argued that C(ordoa

was trying to return the truck, and more importantly the tools for

which he was resvonsible to the Feadouarters, and that within ths
L
(Lf ‘principle of cases such as Poland v. Parr (1927) 1 ¥.3. 236 (C.A.)

he had implied autherity to protect his master’s

gntergency that had arisen due to Emanuel's delay. The Chicf Justice

[

rejectad this arcunment: therc was here no such emergency as would
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save justified Gerden in doing what he wa
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dvive, and adritted in evidence "I was employed to load vehicle
and that was the limit and extent of my jeb.” In short Cordon's
rogligent driving was not cormitted within the coursc {or scope)
nf his employment.

In the argument before us it was conceded thar this was zo,
and thereafter strenuous arguments were directed to pinning the

-

for this accident on the shoulders of the driver Emanuel, for

-
]
=
(6]

fault it was argued that the K,S5.A.C. would »e liable.

=
2
o
(72}
®

As far as Emanuel is concerned, in =y view the plaintiff

would once more be faced with the need to establish the three

<1‘ coenditions for liagbility: (1) to show that Emarnuel's conduct was at
Tezast an (if not the) effective cause of the accident; (Z2) he clearly

was an employee or servant of the K.J.A.C.; but (3) could it be said

that this negligent driving cccurred in the course of his employment?
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As to Emanuel the
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kave besen in Mr, FPranael’s
Cordon may have dyiven

new nim to be a competant

Chief Justice, As T understocd the “revised” argument it was

said that Hmanuel ouzht to have

vocation he inflicted on Corion,
and drive off the vehicle, and

contemplated that if he did so,

cause an accident, and, as I und

driving of Cordon is to be

liability in the ¥K.S5.A.C.

This arpument has been sufficiently attractive to commend

itself to two members of this

and like the Chief

ol

to find the K.8,A.C. not liable.

1 should add that

¥manuel has, since the arpument,

contemplated that
that Cordon would
that it

e might drive nezslig

ctributed to Eranuel, and so

Court, but

Justice I am compelled,

under the pro-
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3
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Rooth v. liister {183%) 7 C

The driver of a metor vehicle shall
the wotor vehicle uvnattended witheout
pnad anzine and taken due wreo-
i noved or noving in

(2
not Leave
st

his abscnap.ﬁ“
The section does I thin: encausulate neatly the allegatirs
#g21inst Amanuel; but I do not ithink thet it adds anvihing tc the
cowmon law rules on the subject, and I think it mersiy sets out
the common law position, avd adds that breach of it will be a
criminal offence under the Road Traffic Act.

I sugpect that the Chief Justice would have rerlied that
smanuel did not leave the woter vehicle unattended, he left Cordasn
in charce of it, and that in doinr so he took precautions against
its beiny moved or moviny in nis absence.

The revised version of the argunent was supported by a
great many cases which T thinik can be conveniently groupsd into

b}

three heads: (a) cases in which the servant driver dslegated his
driving: (b} casecs in which the servant driver left bis vehicle
unattencded. and it was moved egither by a stranger or a follow
worker:; (¢} more general cases in the law of negligence wherce
defendants (or employers of them) havws been held guilty because
they have created a dangercus situatioen in which some other poersaon
has intervened and caused domage.

(&) Cases in which the servant driver delegatsd his drivin~:

-y
H

P. 66 seens to be the earlizst

fakd

such case. Fere the defendant's servant had entrusied the reins of

the vehicle to another person riding in it with him., Defendant

argued that it was not his ssrvant who was driving at the time of

)

the accidsnt. Lord Abinger £.3.:

"As the defendantis servant was in the car
I think that the reins being held by AnoLh
nar makes no Aifference, It was the same as
if the servant had held them himself.”
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This secems to indicate that in thbso circumstances, with
the servant who delegatad wresent, the Court regarded the negligsit
driving as that of the servant himself: A thene which runs
through all of these cases,

william v, Twisc (188%) 2 4.B. 84 (C.A.Y here a policer:n

stonped the defendant's omnibug and ordered the driver off, beins
of the view that he was drunk: the bus was a mere cguarter of 2 mile
from its depet, and the dviver and conducter zcquiescsd in a forrey

employee driving the bus howme., Viille he was doing this, plainti?f

was run over by his neslisencs, Feld the master was not liable.

There wag no necessity for the delezation. The Court 4id not enquire

whether the original driver was present. It merely held he could not

delsoate.

Harris v. Fiat Motcrs Ltd, (1906) 22 T.L.%, 555 § (19G7)

23 T.L.R, 5804 (C.A.) - this is a somevhat incorclusiva case:r A
Was
driver fsent to deliver 2 metor car that had besn repaired by the

defendants, while on the way haavrd a peculiar nsise from the baci of

the car and entrusted the driving of it to a chauffeur whom he knew

and who wzs act in the defendant’s emplcoy, while he himselid tried

a\

G
o+
H
P
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to trace the noiss., Thers was an accident. The iudge found
for the plaintiffs who had hzen injursd by the negligent driving

of the substitute. The Divisionnal Court uoset the judgment, not

following Zooth v. Mister (suvra) snd preferrving CGwilliam v. Twist.

The Court of Apneal reversed the decision and restored the trial
judee’s judzment, saving that the moint had not been argued below.

Ficketts v. Tilling (1915} 1 X.B. 644 (C .A.), here, at the

LS

end of the journey, the driver allowed the comductor to turn the
bus round for the return journey. With the driver nresent, the
conductor drove neglisently through some side streets and in so
doing injured the plaintiff. Feld that the proprictors of the bus
were lizble: cor rather micht be liable (2 new trial was ordered).

The potential 1iability was rested on the possibility that the

driver had beer at fault in snormitting the conducter to drive and
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tailing to contrel his substitute's driving. See Pickiord, L.J.

s
4
fo
oo

N

at page

"Where a man is entrusted with the duty of
driving and controlling the driving of a
motor bus and is sitting alongside a2 »erson
who is wrongfully driving and the motor bus
is negiisently driven and thereby an accident
happens, there iz evidence at any rate of the
neglizence of that driver in having zllawed
that negligent driving....."

Marsh v. Moores (19483 72 AL1 E.R. 27 indirectly involve:d

this problem. Iere one of tne cowpany's servants was driving a

)

company <ar on company business, accompanied by his cousin, a

girl of ssventeen whe had ne licence. Fe took the ovportunity to

cive her a driving lesson during which they were stopp

ved by the
nolice. The young lady had no licence and both were prosecuted

for driving while uninsured, the prosecution arguing that the
insurance coverage anpplied only to driving by a licensed driver.

The Divisional Court dismissed the presscution's appeal from an
acquittal by the justices, and held, that had an accident occurrsd
during the driving by the girl, the corpany would have been liable -

not for her driving - but for +he nesiigence of its employee in
3 S41E P

permitting a driver whom he knew tc be inexpert to drive the vehicle,

the Court followed Booth v. Mister (supra) and Ricketts v. Tillin?

(supra) citing the judgrment of Pickford, L.J. who added, followis;
the vassage cited above:

It seems to me at any rate that there is
evidence of negligence on his part, he beins
there and still haviag the duty of controlling
and the driving of the omnibus, in alliowiag the
cmnibus to be nﬁ;Ierhtlv Triven whereby the
accident haopened.’

Lynskey, J. observed in respect of the delegating driver.

“In @y view he $till retained the control and
mana“emevt of the vehicle. Ve still retained
some power to control the driving of the vehicle
by onerating the handbrake and in instructing
Fatricia Moores as to how she should drive. In
these circumstances, it seems to me that he still
remained the driver of the car, and in alliowing
Patricia Moores to take the wheel under his
directions he was =acting within the scepe of

his employment, although in ap unautuorlqed and’
improper way. If on injury was Causc 3d to a third
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“party while the vehicle was being so driven as

the result of the negligent driving of the venicle,
Johi Meoores would be, 2t least in part, responsibic
for such negiigence, snd the company as his emplover,
would in turn be vesponsible vicariously for the
negligence of 1ts servant acting within the scope of
fis employment.”

Lynskey, J. then went on to observe that the insurance
company would be liable, and s¢ that the car was not being driven
while uninsured.

Ilkiw v, Samuelw (1963) 2 A1l E.®, 879 (C.4.) was another

case in which the servant driver delegated to another the driving
of his lorry or truck. !¢ was inside 2 warehouse loading goods,
ana standing in the back of the lorry he needes that it should be
noved forward a few feet to e¢nable him to fasten the tarpaulin
over his load, and to make way for another vehicle waiting to load.
te allowed one of the warehouse staff who had been helning load

the vehicle to start the lorry, cshowing him how to de so, and
remaining in the back while this stranger drove it. Tha stranzer
nad no licence, had never driven s lorry like that before and
aroved incompetent to manoeuvre this wehicle in the confined space
of the wzrehouse. Fe moved forward, failed te stop the vehicle
when told to do so, and ran it into the base of two conveyor beltis
where the plaintiff was standing seriously injuriny hia. Feld

that the employers of the lorvy driver were liable, on the ground
that the driver had been neglizent in allowing, without -waking anvy
enguiry as to his competence, this stranger to drive, Willmer, 1.7,

cited and followed Ricketts v, Tilling (supra). and also held that the

driver had been acting within the coursc of his employment. What
therefore hapnened was that the negligence of the substitute driver

was attributed to the substzntive driver, who had failed to control

wn

the driving of the substitute and so had himself been zuilty of
negligence that was one of thz causes of the accident. Diplock, L.J.

rested the liability of the cmployers:

‘... on the facts that the lorry was driven

neglizently while being used for the purposes
of the defendants’ business under the control
of the defendants’ servant. Waines, he bheing

’
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“their servant ewmploved by them to take
charge and rf*val o* the vehicle whils
bnﬁlwel on the task which was being per-
formed 2y *hv nuﬂlu nt hqx‘bnbd In my
view, their liability wou1d have besn the
same 1if Sam {the substitute driver)
had been 2 Ly experienced driver, pro-
vided that J@”]igenf &riviv; was the
causc of the u?ulntl fL%s injurices......”

it is clear from the rest of the judgment of Niulock, L..J.
that he too regarded the emzloyers' liabilicy as arising from the
failure of the delegating driver ¢ exercise proser control over

the driving of the substitute.

Zast v, Zeavis Transoort Ltd. (19869) 1 Llovds F. 302 (C.4

was 2 case very similar to that of Ilkiw v. Samuels (supra). tlere

-

the delegation by the servant driver of the defendants was rade

’

teo a dockworker on the docks where the vehicle was being loaded

CA

The zsubstitute driver drove negligently and injured the plaintifs.
Once more the driver was held to have been nepligent in failing

to control the driving cf the substitute, and his empicysrs were

thervefors held liable through him. There was however an additicnsi

feature in this case, in that the emrloyers »f the substitute
driver, the dock worker, were also sued, and held jointly liable

with the employers of the lorry driver.

In my view these cases of a driver delepating his driving
to another person who then drives nevligently yest on the fianding
that the delegating driver was himself present, and was negligent
in failing to control the substitute driver, and it is this
tinding that makes the smplovers liable. I do net think that thesc
cases are of any assistancs herce, for the simple reason that it i3
ciear on the evidence, and ths findings of the Chief Justice that
no delegation tock place here. The Chief Justice found as g fact
that Cordon drove off the truck without Emanuel’s rermission, and
it is clear that that finding is unchallenged.

{ would pause here to observe that we were also pressed
with that 1line of cases in which an owner of a moter car has len:
it to another who drives it negligently, and that ¢m occasion the

owner has been held liable for such negligence. This happened in

¢ 6%
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Samscn v, Aitcheson (1912} A.C. 244 (car being demonstrated to

b}

Yorgans v, Lauachbury (sunra) {(tusband using wife's car for a nub

nrospective purchaser whose so

sy

1 was allowed to drive, the owner

seing present).,  See toce Ormrod v. Crossville Motor Services Ltd.

(3653) 2 A11 B,R, 753; (19533 1 ¥W.L.B.1120 (Ovmer of car asked a

i

‘riend %o drive it for him and to meet hinm at the conclusion of the

“onte Carlo road rally: held liable for the necligent driving

of the friend). These cases were recently the subject of review

i Morgawns v. Launchbury et al (1973) A.C. 127. Thsy turn on the

finding of fact that the friend was regarded in the circumstances
of the case as beinpg the de-facto servant of the car cwner. Where
csuch a finding was not possible no liability attached to the owncer

of the car as such: Fewitt v. Zownvin (12490) 1 K.2B. 138 (C.A.)

(mother allowing son to ucze father's car) Rambarran v. Currucharven

{15790) 1 ALYl B.R. 748:; (1279) 1 W.L.,%. 556 (Pr. C.} and sae

T
£y

crawl: wife not liable).

{?) Cases in which the sexrvant-driver has lefi a vehicle

anattended and this has furnished the orpertunity for someone el

»

to move, or cause the vehicle te move injuring a third party.

In these cases the issue has besn whether the servant or driver

¢an be said to have been at fzuli, where his leaviny the vehicle
unattended has furnished sn cnrortunity, usually to a stranger, to
zischievously tamper with the vehicle and set itin motion to the
injury of a tnird party; can it be said that the act of the stranvor

ar intervener is a novus actws interveniens which will break the

-3

chain of causation? or can it be said that the servant was negli.nt
in not anticipatinp that this might happen, and that thercfore he
remains liable, and his master or employer with him €for injury
suffered by the third party?

I think thot in all of the cases in which the servant has
been held to be at fault, and the master or employer liable therefor,
it will be found that the intervention was cne that could reasonat
have been anticipated as likely to happen: where this is not tho

-~ o

case no Jiability will accrue.
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The carliest such cass appears to be Illidee v. CGoodwin

(1833) 5 €, § P, 180, lFeve the servant left uaattended on the
street a horse and cari, (2 scavenger's cart), and it backed intc
the plaintiff's shop window and broke a guantity of chiga. The
defendant ~ffered evidencs to the effect that a passerby struck
the horse which then backed iéto the shop window. The jury
indicatad that they Jid not believe the cvidence, and Tindal, C..7.
vbserved:

“After all. supneosine ther to be speaking

the truth, it does not amount to a defence. If

a man choses to leave a cart standiny in the

street, he wust take the risk of any mischief
that may be dens.”

t
h

~

oo
VI

Sead

Lynch v. Nurdin ({@&41Y 1 Q.E. 29: (1835-472) All E. R,

followed Illidge v. Coodwin {supra). TFere thedefendant's servant

b

laeft 2 horse and cart unattendad on the street for about half arn

J

hour. The wlaintiff, a boy of seven, climbed onto the cart, while

another boy led the horse on. The plaintiff wss in process of

atting down from the cart and fell when it started to mwove and nad
his foot crushed. The defence raised two issue: (a) contributory

nepligence, 2t that time an absolute bar; and (&) that the plaintiff s

move., As te (a) it was held that the plaintiff was not guilty of
contributory neeligence, and as to () Lerd Denman, C.J. observed:

"For if I am guilty of negligence in leaving
anything dangerous in a place of where 1 know

it to be extremely nrcbable that some other
person will unjustifiably set it in moticen to

the injury of z third, and if that injury sheoulad
be so brought about, I presuwe that the sufferer
might have redress by action against both or
either of the two, but unquestionably against the
first......

It is then 2 wmatter strictly within the proviace
of a jury decidiny on the circumstances of each
case. They would naturally enquire winether the
horse was vicious or steady; whether the occasion
required the servant to be so long absent from his
charge, and whether in that case no assistance
could have been procursd tce watch the horse; wheth
the stract was at that hour likely to be clear or
throngzd with 2 noisy multitude; especially whether
larze narties of young children might reasonably be
expected to rescrt to the spot. If this last
menticned fact were probable, it would be hard to
say that a casz of gross negligence was not Fully
established.......”
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Theueh neglirence hal not vet been established as a sepavate
tort as it is today, it is clcar that Denman, €.J. was here
addressing the fact of whether what took place was reasonahly

foresecable as likely to havwen.

Brnoelhart v, Tarrant § Co. and T.J. Linton (1897) 1 2.B. 244

{C.A.}, hers the defendant empleyed a driver to drive the cart, and
a boy of seventeen to ride on it with the driver and to make
delivery of parcels to varicus customers. On the occasion in
question the driver went o o house to get oil for the lamp on ths
<art, leaving the boy cn the cart. The latter, meaning tc turn the
cart round drove it for some stance and ran intc the carriage of
the plaintiff and demaged it. The defendant argued that the driver
a1 not been negligent and that even if he had been in leaving the
cart with oaly the boy on it, it was not the natural consequence
that the boy wruld drive the cart on. The Court of Apnpecal Jdid not
accept the argument. Lord Esher, .R. expressed the view that the

driver should have sent the woy for the oil; that he knew the boy

J

'

could not drive the cart, and that the driver's neglivence was “‘an

-

cffective cause' of the subsequent damage to the plaintiff,

"Leaving that lad in the cart with ths neans
of driving off at any noment makes what ifears
(the driver} did an effective cause of what
hapnened afterwards...."”

Lopes, L.J. relied on lllidze v, CGoodwin (supra} and

shserved:
"HMears's carelessness in not anticipating what
might not unreasonably happen would have been
the real and effective cause of the wischief.”

Rigby, L.J. relied on Lynch v. Nurdin (supra

Once acain the Court decided that what took place was
reasonably foreseeable as 1ikely to hapg.\ens and therefore the
intervention of the delivery boy did not break the chain of causation.
The nepligence of the driver was an effcctive cause of the plaintiff's

miuary.



teard v, London Ceneral Omnibus Co. (1900) 2 O.R, 538
(C.A.) went the other way. Ytere the bus having reached its terwinus,

the driver went off to ret his dinner. Fe fell sick and delayed

his return for somz time. In his absence ‘uctor whom he

fhad left in charge decide o turn the bus around, and for this

nurpose drove throuzh some side streets. In doing s0 he neglijgently

ran over the

o

nlaintiff. The plaintiff offered no evidence tc
sugrest that the conducter had any authority te turn the bus

round, The Court of Apueal held that the waster was not liable
for the conducter's neosligence: his drivine was not within the
course of his emplovment nor was any emergency sugcested to warrant
what had bean done. Sympathetic to the unfortunate plaintiff the
qembers of the Court offersd advice as to what he oucht to have
tendered in evidence, and suriested that he should have explored
the auestion of whether conductors had implied power to turn the

bus around when it reached its terminus., The onus however lay on

(w3

the plaintiff to establish that this driving was within the scope

-

of the condutor's authority, and he faiied tc do so. The case

is a ful contrast to Ricketts v. Tilling (supra).
Mc, Dowall v. Croat Western Railway (Q903) 2 ¥K.B., 331 (C.A 3,

in this case railway workers had shunted some vans on to a siding
which sicped down towards & voad and rzil level crossing. They
ieft the vans or trucks secursely braked: howsver some mischievous
bovs came onto the siding and released the brakes, uncounling onc
van which then rolled down the incline cnto the level crossing
and there injured the plaintiff. The railway company knew of the
mischievous acts of these beoys, but hitherto tasir activity had
seen directed to breaking ints the vans to steal apnles, and they
had never before this attempted to release the brakes of varked
There was evidence that it would have been possible to seot

the points on the siding away from the level crossing, and on this

A

score the jury found against the company. On avpeal the Court of

Appeal allowed the appral Vaushn Williams, L.J. in his judgment



canvassed the question of whether the interference by the boys

could reasonably have been anticipated and he observed:

“o... it seems to we there is nothing in

the mast history of the conduct of those
boys, as recards vehicles left on the rails
at this point, to lead one to anticipate that

tﬂey wouls g0 “and uncouple a vehicle and let
it down the incline as they did in the present
instance.

inder those circumstances it seems to me that
there was no evidence to go to the ijury upon
which they could sroperly find that the danger
of such interference causing injury t> uersons
using the hiphway was known to the defendants
at the tine when the van was left and kept
where it was, and mipht have heen sufficiently
guarded agalﬁst Gty the exercise of reascnable
care on the part of the defezundants......"

The learned judez went on to observe that liability would
oniy arise in these sorts of cases where the circumstances were
such that any one of common sense having the custody of or control
over a pavticular thing should recognise the danger of that
napnening which would be likely to injure others,

in short liability was vested on the foreseeability of tho
event as one likely to hapnen.

Bower, L.J. to like eifect, cbserved:

... it does not aprear to me that upon
(the “Vlﬂeﬂcé) the jury cculd rea¢onabiy
find that the vazilway company ought, under
the circumstances in which th ey left this
train, Lcaaonably to have anticipated that
the boys would do or mlght have done what
they in fact did........."7

I pause here to observe that in the case now defore us
there is no evidence that this type of situation had ever arisen
before, or that a sideman ({even this sideman) had ever taken over
a truck from its driver and attempted to return it to the depot

without him.

wuoff v. Lons & Co. (1918) 1 K.B. 148 was z similar case,.

]

izre the defendants servants parked their steam lorry cutside 2
oublic house at which they were making a delivery of beer. They

t unzttended for threc winutes, and the evidence shows that

jate

1aft

o activate it, it would be necessary to manipulate no less than
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three levers, and that no less than four operations were necessary
to start the engine. In their z2bsence two soldiers mounted it

~

intevfered with the levers and managed to start it, in reverse,

and that it ran across the road and into the plaintiff’s shep.
The Divisional Court found in favour of the emnloyesrs., Avory, .J.

observed that this was not s csse of leaving a horse unattended
in the strest, and said:

"It is impossible to say that thoss who
leave standing unattended in a Loau

a machine which will not move unless scme
nerson intentionally nuts it in motion are
prima facie guilty of negligence. 3But
bevond this, in the present case, even
assuning that such conduct anounts to
negligence, there is the further guestion
whether that negligence was an effective
or proximate cause of the injury...

Adnitting that the accident would not have
occurred but for the intervention of 2 third
person, was such an intervention a thing
which the defendants as reasonable men ought
to have anticipated? (crphasis supplicd).

Fe held that it could not he said that the defendants
as reasonable men ought to have foreseen that soldiers or other
rersens would mount the engine, pull out the safety nin and

manipulate three different levers and set the lerry in motion.

g

In Ilkiw v. Samuels (supra) Lord Diplock obscrved that in

*

facse modsrn days when so many =menple can drive 2 motor car, the
spgqger may differ, but what is I think clear is that the question

remains the same, ought the defandants or thedir servants to have

vy P

reascnably anticinated what happencd as something likely to happen?

Lush, J. was more circumspect in his judgment. Fe said

"Ye need not go so far as to hold that a pcrson
lawfully leaving 2 vehicle standing unattended
in a highway can in no circumstances be held

responsible for damage thrnugh the interventin-
act of a third party. The circumstances might
be such that = nurht to recognize that he was



N .
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"offering a tenptation or invitation to

ancther tc set the vehicle in motion and that
damgor 1 uqrit te third nersons The
chain y may be compiwtb alt hough a
link is the intervening act of a

third a1t the act which causes the
misch ;. ONe wailch he could wranerly
antic

Faynes v. tarweod (15353 1 K.B, 146 (C.A.) 15 bLetter knowm

3

28 a “rescue” case, or one dealing with voluntary assunption of
risk., In this case the defendants’ driver. in charge of a van drawn

i3

by two horses, left it unattended on a nublic street which sloved
cown towards the town centre, while he went to an office to pick

u a receipt for goods deliversd., Fe put on a sort of brake on the
van, & chain that went through one of the back wheels. In his
absence two toys cane zlens and one threw a stone at the horses
which caused them to bolt., Van and horses were running down hill
towards an area crowded with women and children (just cut of school)
when the rlaintiff, a policeman, saw them coming and ran out of th.

9

station and stopped thew, getting badly injured in the nyocess I+

rasponse to nis claim for demages the defendants pleaded contributory

sligence,; voluntary assumption of risk, and denisd responsibility
or the ground that the cause of the accident was the mischievous

2ct of the boy who stoned the horses.

Confirming the ijudgment in favour of the plaintiff, the {rur

vf  Appeal held the defendants liable in negligence for leaving
horses unattended for even as short & time as thres minutes in 2

vlace where mischievous children way be about. Greer, L.J. observaed

1

.... that theve is nc absolute rule that an
intervening act of some third person who is

not the dazfendant is in itself enough to break
the chajin of causation between the wrongful act
and the danage and injury sustained by the
plaintiff. .......

"1f what is relied upon as novus actus inter-
venicng is the very kind of thing which is
likely to hapuen 1f the want of care which is
allceed takes place, the principle ombodiad

in the maxiz is no defence. The whels guestio

%5

t
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“a damaged the doors of the nlaintiffs’® vreperty which Lay on the

oD

wis whether ob not, tv use the words of

the leading case, Fadley v, haxendale, (18:54)
9 Fx. 341, the accident can be said to be

ithe natural and mrobable result' of the breach
of duty. If it is the very thing which ouglit
to_be anticipal.d Dy A4 nan leaving his KOTSES,
or cne of the tnings likely to arise as a
ronsequﬁncs oF his wrongiul act, it 1s no
defence, it is bnAY a step 1n the wey of
BYOVINng that the damage is the result of the
wrongful act.

There can be no doubt in this case that the
damape was the vusult of the wrongful act in

she sense of being one of the natural and
probao;u coensoquences of the wrongful act. It

is not neccﬁsa*" to show that this particular
accident and s particular damage were vrobable:
it is sufficiant 1& the accident is of a class
that night well be anticipated as ons of the
reasonahle and nrobable results of the wrongful
act.....” {Emphasis supplied).

I +think that this case as de its predecessors such 25

Lynch v. Murdin rests on the finding that the defendants' servant

onzht te have anticinated as likely to hawvpen the events that flowed

from leaving the horses unattended on the street. such horses may
run away, and if they do "it wust cuite obviously be contemplatec
that people are likely to be knocked down. It must alsc, I think

be contemplated that persons will attempt to stop the horses and

try to prevent injury to life or linb." (faugham, L.J. citing Finluy.

in the Court below).

L]

In Fulwood Youse Ltd. v. Standard Penmtwood Chair Coy. Ltd.

{1956} 1 Llovds Ren. 160 (C.A.) the probler created by zn unatternde

/

truck came up for decision again. The truck driver here parked
truck in a cul de sac outside his employer’s premises and went

inside to the lavatory. Fe left the switch key in the truck in

case the foreman wanted to move it in his absence. The foreman wa:z

-

not there that day. Fowever a voung bhoy ermnloyed to the company zs
a ware-houseman and whe had nc title or authority to drive at all

took it on himself to try to turn the lorry around, and in doing so
140

(]

his employment, but the plaintifif

e accident on the truck driver who had left the switch key in the

946

I

other side of the street. Pe was c¢learly acting outside of the crurse

attenpted to nlace the blame for
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narked vehicle. The Court of Awpeal after referring to rany of the

r

cases cited before, such as RZuoff v, long and Engelhavr? v, Farras

held first that in 21! the circumstances the driver had not been
negligent, and secopdly that what he did was not the oroximate cause

~ ~

2L the damage done., Firvrkett, L.J. said at page 1¢

Lv-!

a

e

Spaaking for myself, T do not think it
is within the roasonsble contemplatiom oF
a reasonable wman in the circumstances
this case that Datson (the driver) sho
say: ‘Now I must be on my zuvard agair
that young boy Ferbert. It is true
he is not anywhere in sight and it is true
that I Lave nu Jb; had the slightest ground
for suShectln" hs has an ambition tc drive
this lorry or move it at all; I am only going
to be awavy for 2 few ninutes but I must take
every wossible wrecaution with regard to the
ignition therefors I will remove the ignitien
key'., ...

of
uld
t
N4
t

mr+.—*

Therefere the conclusionzowhich I wyself
would come woull be that the event in this
case of Ferbert deing something he had never
done before was not reasonzbly foresseablc...”

Rowmer, L.J. said:

“In wmy judzrent, it cannot be fairly held, in

the circums Laare° of this case, either that it
was nerligent of this lorry driver to leave

the key in the lorry for the two minutes or SO
that he was absent , or, on the assumpticon that

it was mnegligent, that he s>ught to have
anticipated z2nd foreseen Ferbert’s intervention.”

{C) Nepligence cases in which defendants have been held liable

because they or their servants have created a dancercus situation

inn which some other person has intervened and caused danaged:

The modern concept of negligence as one of duty, breach
of duty, and damage flowing from the breach emerged comparatively
recently in the comwon law, and involves at least {we elements

7

f£irst, in wha

h

turning on causation: t circumstances and to whom is
a duty owed, to which we now answer following on Loxrd Atkin’

speech in Donogaue v. Stevenson that this depends on whether or

not cne can foresee that ancther may be injured by that which I de,
or fail to do, (a formula which still does mot covar all fields
of conduct: e.g. trade competition), and secondly, and at a later

stage the question ¢f causation again arises when we ask did the

domaze flow from the breach of the duty? a matter subsumed under
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the title remoteness of damsgs. It would appear that this second
aspect is merhaps the one most cowmonly raised in the @2arlier casoes.

o]

Thus, in Sharn v. Powell (1872) L.R.7 C.P. 253 the

defendant’s servant, in breach of a local statute washed a van on
the street. The waste water from this exercise would in the normal
course of events have flowed from the road into a gutter and thenc.
to undersrourd drains. Tae weather however had been very €€vere,
unknown to everyone the undsrgrnund drains were blocked, and the
water unable to get into it collected on the rosd surface and
froze over. Plaintiff's horse slipped on this ice and was injured.
The act of the defendant's servant was wrongful and in breach of
the statute, the defendant argued however that the damage was too
renote, The Court accented this argument and held that the wroagful
¢t was not the proximate causze of the damage. Xeating, J.
exnressed it thus:

“The damage in guestion, not being one

which the defendant could fairly be expected

to anticipate as iikely to ensure from his

act, is in mv judoment to0 remote.’”

Un the otherhand in Clark v. Chambers (187%) 3 0.B.D. 327

{the chevaux de frise case) the defendant was held liable where to
srotect entry to his athletic grounds he had erected or jplaced

in the roadway which passed thereby two wooden barviers armed with
spikes, which some nerson moved out of the way, with the result
that lzter cn in the night plaintiff walkins alonpg the road cane
into contact with the spikes (the vpole was now standing upright)

and lost an eye. The defendant argued that the cause of the

plaintiff's injury was the invervening act of the stranver who move.l

the pole. The fourt accepted the pnlaintiff's argument that the
defendant’s act in placing 2 dangerous instrument on the road had
been the primary cause of his injury by affarding the occasion for
some unknown persen to remove it and nlace it on the footpath. The
event that had happened was regarded as the likely conseguence of

the defendant's original act in blecking the hichway by such an

279



obstruction. It is of intercst to note that in reaching its

conclusion ths Court relied heavily on several of the cases already

cited with respect to lcaving vepattended horses and carts on the

hizhway. Reasonable foresceability was made the test of liability.
One of the cases princivally relizd on by counsel for

'

the K.8.A.0. was the case of Weld-Rlundell v. 3tephens {1920) A.C.

9565 (1920) A11 E.R. 32, The facts there weve a far cry from thoso

in this case, but it did inveclve the problem of causation and the
unoxpected intarventicn of a sitranger. Brietly, a firim of accountints
or auditors asked to investigate the affairs nf a commany in which

the plaintiff proposed to invest; went to the company’s coffice and

)

by mischance left there the client’s letter of instructiocns, which

comtained the most caustic comments on the honesty cf those who wove

directors of the cowmpany. WMealizing soon after that they hail

3t

left this damaging letter behind, the auditors phoned and asked th=s
the missing letter be sent at once unread to them. The manager of
the company feound the letter as 2 result of the call, read it, had it
crpied and sent it to his divectors, who prowontly sued the plaintiifs
for libel and cellected damages. The plaintiffs now sued the
auditors to recoup this loss, aryuing that they had besn negligent

in leaving the letter where they did, and were responsible for the
tiaintiff being sued for damagés, The Fouse of Lords was divided

on the issue, but held by a majority, that though the auditors had
beonl negligent in leaving the letter where they did, tae libel action
a:d award of damages againsf the plaintiff was not the natural and
probable consequence of their negligence, but was due to the
alaintiff's own fault in having written the content of the letter in
the first nlace., and that ths act of the manager who found and
circulated the letter was a novas actus interveniens. The dissentin:

members of the House were of the view that the fact that the damace

was caused by the act of a third person, the manager who wrongly rcad

379
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a private letter and circulated it 4id not prevent it being

recoverable if his actions were the matural and probable consequence,

even if wrongful. Thev relied on the cases dealing with the
lzaving of unattended carts and horses on the highway. The majority

view, exemplified in the speech of Lord Sumer whe remarked that a

4

mere occasicn was not to be identified in law with the cause. Fe

said that the manager who pic¥ed up read and circulated the damaging

letter was “an independent actor and a nmischief maker.” After a
careful examination of the prchlews of causation and remoteness of

damage, Lord Sumner observed:
"... even thous: A is in fault he is not

responsible for injury tc C which 3 a

stranger to hirm, choses to do. Though A may

have given the cccasion for B's mischievous

activity, B then becomes 2 new and independent

cause...”

e added:

"Remoteness of damage is a question of cause
and effect, a differeant guestion. That a jury
can finally make A liable for B's acts merely
because they think it was antecedently probable
that 5 would act as he did, apart from A's
authority or intention, seems to me¢ to be
contrary to principle and unsupported by
authority.....”

Pressed with Weld Blundell v. Stephens counsel for the

nlaintiffs relied on The Oropesz (15433 P. 32: (1943) 1 A1l E,R. 217

{C.A.}) a fatal aecident case in which after a collision between two
s*ins in extremely rouph weather, the captain of the more damaged
vessel got cut a life boat and went in it with some of his crew to

consult with the other vessel to seze what cculd be done to salvage

380

his ship.  The life-bcat overturned, and some of the crew were drowned.

The parents of one of the drowned seamen sued the other ship in 2
clair under the Fatal Accident Acts. The defence was that his
death was not due to the original collision but to the captain's
decision to seek help from the defendants® ship, and that this was
a novus actus breaking the chain of causation between the death and
the original negligence., Lord Wright discussed the problem of
causation and remoteness of damage. After observing that the

Captain of the damaged ship had acted rezsonazbly and in proper
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discharge of his duty in the situation in which he had been placed,
ke observed at page 37:

"There ars some propositions beyond question
in comnnexion with this class of case., One is
that human action does not per se sever the
connected seqcuence of acts. The mere fact that
s human action intervenes does not prevent the
Y sufferer from saying that injury which is due

) to that huran action as one of the elemen® in
the seaquence is recoverable from the original
wrongdoer. ..."

fnd at page 33

"If the master and the dsceased in the wnresent case
had done something which was outside the eXigenciss
of the emervrpency,. whother from miscalculation or
from error, the plaintiffs would be debarred from
saying that a new cause had not intervened. The
question is not whether there was new negligence,
but whether there was a new cause. I think that

is what Lord sumner emphasized in The Pzludina
(1927} A.C. 1¢. To break the chain of causation

it must be shown that there is something ultroneous,
something unwarrantable, a nesw cauvse which disturbs
the secguence of events, something which can be
described as either unreasonable or extraneous or
extrinsic.,”™

The last sentence in the passage above is of course the
nassage most often cited, but it has to be read in the context of what
went before, and in the context of the case. So read, it seews to
ne With respect, that there is all the difference in the world

between what happened in the Orepesa and what happened in the casw

]

—
D

before us., In the Oropesa one had 2 captein makim a difficult
decision in a situation of peril and emergency, acting reasonably in
the discharge of his duty. In the case before us we have an anary
workman (whether justifiably angry or not) taking it intc his cwn
hands to teach his senicr colleague a lesson by stepping completely
out of the ccurse of his employment and taking it on himself to
drive the garbage truck back to the depot so that he could hand in
his tools and go off duty and enjoy his Sunday afternoon.

& very typical case raising the problem with which we are

dealing is the case of Stansbie v, Truman (1848) 2 X.0»., 42; (1948)

|
housc,

1 A11 BE.R. 599 (C.A.). 1In thzst case a painter engaged to paint a

3
1’

and left alone in it without a key to re-enter, found himself obliged
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to go out for additional material. Fe therefore pulled back the

catch of the yale lock on the front door, and went out, leaving the

AL

door closed but unlocked., ¥e was away for some two hours, much more
thon he bad expected to be as he had to go to more than one store
in search of the material. In his absence a2 thief entered the

heouse and stole jewellery b to the house-holder. The Court

held the painter liable for the lcss. It was clear that there was

duty of care cwed by the painter to the house-helder, and that

there had teen a breach of that duty, but did the damage flow from

the breach? or was it too remote? The defendant cited the passage
fron Lord Summer's judgment which was guoted above, suggesting

that though A may have given the occasion for the thief's ' mischievons
activity, that activity was a3 new and independent cause. To this
Tucker, L.J. responded:

"1 do not think that Lord Sumner would have
intended that very cgemeral statement to apply
to the facts of a case such as the present,
where, as the learned judse voints out, the very
act of neglisence itself comnsisted in the—?allurL
to take reasonabie care te puard asainst the Very
thing that in fact hapovened. The reason why the
painter) owed a duty tco the (householder) to
ieave the premises in a rveasonably secure state
was because ntherwise dishonest nersons might
zain access to the prenises, and it secems to me
that if, as I think he was, the (painter) was
negligent in Jeaving the house in this condition,
it was a direct result of his negligence that the
thief got in throu~h this door which was left un-
locked and stole these valuable goods.....™

(Emphasis suwplied),
This case is an interssting one, but to rely on it the

12ve to nredicate azs normal a situation

(S

plaintiffs in the case before us
in which an angry woerkman., wantine to go off on a Sunday afternoon,
will take it on himself to drive home the parbase truck which his
senior the truck driver is responsible for, and which he was left o
guard. It must be further predicated that though he holds 2 licence
to drive trucks of that sort, and had driven that truck before, he
was likely to get into sn accident.

I can imagine a time and a country in which it would have
been guite safe for the occupier or the painter to have stepped out of

the house leaving it unlocked. These are net those days, unfortunatcely.
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What happened could have been forescen as likely to happen. The
izsue in the case before us is whether what happencd here could have
been foreseen in the same way.

Alford v. National Cecal ¥card (1952} 1 A1% EB.R, 754 (E.L.D

was cited toc us for an ohservation made by Lord Reid at page 759,
Ye said:

“"In zeneral, I do not think that a perscn is
liable in damages because he has created an
opportunity for another to break the law and
thereby cause injury to 2 third person, but he
may be liable if he ought to have known that

1t was likely that advantase would be taken of
this opnortunity.” (Pmpn351a suprlied)

The case itself is not of ¢reat assistznce, but the passage
d above from the judgment of Lord Reid is apt to the circumstancaes
cf the case before us: it asks the same question that must be
aniswered in this case.
A aumber of other cases were cited to us, all of interest
and all awnplicable, in that they make the point that liability

denends on whether the defendant oucht to have foreseen the events

h-_-

that followed and should therefore have taken the steps anpropriate
to avoid them,

They include: Ellis v, Fome Office (1953) 2 All E.R. 14¢

fC.A.) where it was held that priscn officers have a duty of care t¢
»rotect inmates from physical attacks by other inmates, but that

that duty only arises where there was some reason to expect such 2

attack.

Carparthenshire Cournty Council v. Lewis (1955) ¢ 549,

where it was held that ap education authority owes a duty to see that
nursery school children do not escape through unlocked gates on to
the opern road and cause injury to motorists forced to take evasive

action to avoid vrunning them over, OCnce again the central issue

wzs whether what happened was reascnably foreseeable. This often

aroves a difficult question, and once again judicial opinion was
divided, with the majority holding that the events were reasonably

foreseeable and the education authority was liable.
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Lord Reid then cited the passage already cited from the

judgment of Creer, L.J. in Paynes v. parwnod;,
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"1f what is rslied on as novus actus
interveniens is the very kind of thing
which is likely to happen 1f the want of
care whick is a11708d takes nich the
principle inveolved in the maxim is no
defence....."

Lord RBeid concluded:

"These cases show that, where human action
forms one cf the links between the original
wrongdoing of the defendant and the loss
suffered by the plaintiff, that action nmust
at least hzve bLeen Jnveth1nu very liksly te
happen 1f 1t is not %o be regarded as novus
actus intevveniens breaking the chain of
causation. 1 do nct think that a mere fore-
secable possibiliiy is or should b sufficient,
10r then the 1ntervening human action can more
rroperly be reoqfd‘d as a new cause than as a
consequence of the original wronvdoinga But
if the intervening action was likely to happen
I 4o not think it can matter whether that
action was innocent or torticus or criminal.
Unfortunately torticus or criminal action by
a third party is often the ‘very kind of thiang’
which is likely to happen as a result of the
wroneful or carelszss act of the defendant.”™

(tmphasis supplied)
The other speeches by their Lordships are valuahle and
illuminating, eand as coften hapnens in this field of law, there was
5 powerful dissenting judgment.

Finally we were referved to Knightley v. Jolns et al (19472

1 A11 B.R., 851 (C.A.). This czse related to 2n accident that took
=lag

but the overall picture presented once more the problem of how far
the original actor’'s negligence was in law responsible for the
injury which eventually resulted. Eriefly, the original actor,
driving through the tunnel (there were twin tunnels, each with tweo
lanes, but one was closed at the time) due to his negligence over-
turned nis car and sc bleocked the tunnel then in use, and which was
veing used by cars goinmg in both directions. The plaintiff was z
motor cycle policeman who was zarly on the scene, as was a police

inspecter. It became apparent that the tunnel should have been

closed to trzffic, and though telephones to the controllerswere

available and there werve established »rocedures for dealing with thp

situation, in the confusion of the moment these were not used by

W

slace in the (Queensway Tunnel Birmingham. The facts were complic:at;

(e
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the inspector,; who instead directed the motor cycle policem=zn
to ride hack to the entrance and see that the traffic was diverted.

fe 4id so, riding in the "wrong” lene for speed, and unfortunateiy

s

mself became invoived in an accident with another car coming
in the opposite direction. Fe wzs badly injured and action was

+

srought against (a) the orisinal actor or driver whose accident
started the chain of events, () the police inspactor and the chisf
constable as vicariously liable for the inspector. A number of
issues arose: contributory nealigence and voluntary assumption of
risk on the part of the plaintiff woere ruled out. Ultimately the

question arose as tc the liability ir nepligence of the original

driver whose accident started this chain of events. Was he

]

responsible for this second accident which had flowed consequentiallly

from the original one? The Court of fAppeal, in a long and careful
judgment by Stephenson, L.J. found the police inspector had been
negligent, end that the coriginael driver though negligent in respect
to his own accident was not responsible for the second accident

Lo the plaintiff Stephenson, L.J, cited the passages already quoted

from the judgment?éfeer, i..J. in Faynes v, Barwood (supra) as tc

novus actus interveniens, and a number of other 'rescus cases',
Lord Wright's observations in the Oreopesa (supra), and the decision
in the first Wagon Mound case,;, sud the observations made by Lord Reil

in Fome Uffice v. Dorset Yacht Club (supra) distinguishing between

a mere foreseeable possibility and something very likely to happen.
Stepkenson, L.J. concluded:

“The guestion to be asked is accordingly whether
the whole sequence of events is a natural and
probable conseguence of Mr. John's negligence
and a reasonably foreseeable result of it. Inm
answering the ou*vtlon it is helnful but not
decisive to consider which of these c¢vants were
deliberate choices to do positive acts and which
were were omissions of failures to act which acts
and omissions were innocent mistakes or mis-
calculations and which were negligent having regard
to the nressures and the gravity of the emergency
and the need to act quickly. Neﬂllgent cconduct
is more likely tc break tle chain of causation
then conduct which is not; positive acts will
more easily constitute new causes than inaction.

-
y
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"iistskes and mischances are to be expected
when human beings however well trained, have
to cope with 2 crisis; . ...evnoes’

On the facts it was hzld that there were too many other
things that went wrong to find that the negligence of the original
driver was responsible for the second accidsnt to the plaintiff.

Returning te the facts of the case before us the gquestion
to be asked is whether the whole sequence of 2vents is a natural
2nd probable consequence of Emsnuels's deciding to stop and join the
“fish feed” during his emplover’s time? Was what haprened to
tuletta and to the Douglas’ family home a reasonably foresceable
rcsult of Emanuels's conduct? The Chief Justice has held that it
was not, and I agree with him.

here are many factors tco be taken into consideration:
tranuel’s conduct was provoking, and certainly as far as his

3

employers were concerned was deplorable. He was usiny their time -

no doubt at overtime rates - for his own personal anmusecment, not to
sneak of their gasolene or diesel fuel. But thers was no eamergency |
no crisis. What Cordon did was a deliberate and positive act. Was

it reasonably likely? To some extent one nust consider as did the

Court in the Fulwood Pouse case the personality of the actors:

was Cordon the sort of person likely to go off with the truck he
had been left to guard and certainly get both himself and Emanuel

e

into trvouble devartmentally? There were s¢ many other things he
might have done. The Chief Justice had the opportunity denied to
us,of sceing and hearing both men give their account of what
happened. Then apgain, even if one should find it likely that
fordon might have done just that, go off with the truck, is it a
likely result that he should have got intec the sort of accident
that he did with it? e was a licensed driver, and the Chief Justic
found him to be 2 competent driver, whe had driven that truck beforg
and indced for short periods oa that very day. The competence of

the driver is clearly a factor to be considered. It is not taken

into account in the cases of delegated Ariving where the delegating

[

P



was known to the driver, and it was reasonably foreseeable that he

o~
-

driver is present because the mnegligent driving of the substitute
is attributed to him., It is not taken into account in the lendiny
cf a car to a friend cases becaupse in those cases the law treats
the friend as a servant of the motor car owner who thew becomes
liable in the normal way for the negligence of his servant in the
course of his employment. 3ut in this type of cass the competenze
of the driver is at issue. Fazd this been a case where a child or
vouth had zot into the truck and driven it off when Cordon went £o
c21l Emanuel and the truck had been left unattended by both men,
then liebility would have been clear. One would have said that
ieaving the truck with the ¢ngine running was an invitation to just
that sort of folly. But in this case the truck was driven off by »
competent driver, was it reasonable to foresese the likelihood of ity
accelerater sticking, and if so, that hé would have dealt so
incompetently with it? I thigk not.

Lecoking back at the vhrzses used in the cases reviowed, ong

sees Lord Denman in Lynch v. Nurdin sveaking of it being ‘‘extremely

nrobable” that somas one will interfere with the unattended horses.

The incompetence of the delivery 124 in Engelhart v, Farrant § Co.

misht attempt to turn the cart rcund. In McDowall v. Great Western

Railway though the boys were known to be mischievous, nothing that bLoc

happened in the »past sugpgested that they would go and do what they
there, dezliberately uncouplce the van and release the brakes.

In Faynes v. .Harwno! the Court asked itself was this the

very sort of thing which ought to have been anticipated as likely ty
arise? Or put another way was what happened so much a part of the

)

"agony of the moment’ or so natural and foreseeable as not to

constitute a novus actua interveniens, vide the Oropesa?

Lord Reid in the Dorset Yacht Club case points out that it

is not merely a question of forsocability in  the wey that one might
foresee winning on a lottery ticket, it must be something very

likely to happen.

9%
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It seems to me that putting these questions to himself
the Chief Justice rightly decided that as regards the nlaintiffs
it could not be said that Emanuel’s conduct was a2 cause of the

" ¢rievous injury that befell them. ¢(me has every synmpathy with

their sad position, but thers are limits to the extent of the mastej

vicarious liability for the torts of his servants. It would seewm

very odd that the X.S.A.L. should not be liable for Gordon's

negligence, but should be held 1liable for Emanuel’s dccision to dalls

nt a fish fry during working hours.

As to the Public Authorities Protection Act and its effect
cn the action filed so late in respect to Luletta, I z2gree with
the Chief Justice and my brethren that the act does not apply in
these circumstances. As to Emanuel if he be negligent it can not
be said that this occurred during the pursuance or execution or
intended execution of any public duty; as to Cordon the Act is not
nacessary because all are agreed that his negligent act did not

cccur in the course of his emnloyment so that the K.5.A.C. 1is not

in any event liable throuszh him, and as to his own personal positiop

we have heard no argument addressed to us on his behalf.

T would close with cne last thought: in Englard the insura

companies have set up a special fund to compensate victims of motoer

vehicle accidents in cases where no driver is held responsible. 1 ar

..

not know if the X.S.4A.C. carries motor vehicle insurance, or, like
the Governmment, is its own insurer, ®But the plaintiffs ought not

to go uncompensated for the sad injury they have suffered.

joet3
[
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CAREY, J.A.

The Douglas family lived at 17 Balmagie Avenue in
St. Andrew and therc are three (3) children. The youngest
Lulctta,; was just two years old in September 1975 when an
incident occurred which has unzalterably shattered her life
and nct unnaturally affected the lives of her parents.
Prior to this incident, 1littlc Luletta could articulate and
according to her mciher she could say "Mumny, want water',

"want tea'™. Since this incident she became so mentally

retarded as to be unable to formulate a sentence or to under-

stand simple instructions. In the words of her mother:

She cannct bathe herself. 8he eats and feeds
herself, Can't put on her clothes. Cannot
manage toilet habits’,

Her medical condition - is described as ‘a typical petit mal’
The prognosis moreover is depressingly pessimistic: she 1s
not likely to reach an adult age in her development. All
this is consistent with brain damage caused im the incident.
On that Sunday afternoon in September, Mr. Douglas was
at home in one of the rooms with Luletia, when his wife
shouted that something was coming. There was the sound of =
crash, and then he received a blow to his head and must have
lost consciousncss mementarily. The house had practically
been bowled over by a truck owned by the Kingston §
St. Andrew Corporation, and driven at that time by a loader
employed by the Corporation, one Kobert Gordon. Mr. Douglas

and the other children finally emerged from the wreckage

Ty

unaided, while o friend sf the Douglas® eventually removed

Luletta from the house. She appeared to have sustained some

injury to her head and was scen to be in 2 weakened conditicy.

The events ieading up to this unfortunzte mishap, must
now be outlined. The vehicle involved, was a garbage truck

owned and operated by the Corporation. There was a driver,

790
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David ©manuel, and four loaders, including Robert Gordon,
assigned to it when it left its depot at Bumper Hall,

5t. Andrew at 6:00 a.m. on the relevant date. The schedule
required it to be operated on a shift between the hours of
6:00 a.m. and 3:00 p.m. This schedule was followed and
garbage collected was dumped at the 'tip'. During this
period the driver Imanuel operated the vehicle. On complc-
tion of the day's routine, the driver, instead of returning
the truck to Bumpcr Hall, departed from the normal route
thereto, and went on te Penwood Road where he parked appa-
rently in the vicianity of a ciub, in which persons were
engaged in playing dominoes and apparently much eating and
drinking was in progress: Gordon referred to the occasion
as a 'fish fezd thing'. The ignition key had been left in
the switch of the truck and the engine left throttling.
Gordon after some two hours wait, his patience doubtless
exhausted, drove the truck off, intending to return it to
its depot at Bumper Hzall and to enable him alsc, to return
the tools which were his particular responsibility and to
go off duty. In the course of this journey the accelerator
pedal stuck. He endeavoured to free it, but lost control;
the truck mounted the curb and crashed into the Douglas’
home with the consequences I have already detailed, Apart
from the personal injuries to Luletta, znd the damage to
the house and furniture, Mr. Douglas' car also sustained
some damage. The total special damage clzimed in the writ
filed on behalf of lr. Douglas was put at 57,000.00.

~

The matter was heard before Smith, £.J., and in a
considered jud-ment, he dismissed the claims of the respec-
tive plaintiffs. 1In the interest of complietion, I would
add that interlocutory judgments had been entered against

-
5

both drivers, viz., g©manuel, the authorised driver and
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Gordon, the loader. The lcarned Chief Justice was more
than pevrturbed at the decision to which he was compelled
to come and expressed himself thus at page 34:
"I regret that the facts of the case and the
principles of law applicable have compelled

me to find for the defendant corporaticn on
the question of liability. The Douglas

v

family, prarticularly Luletta have suffered
grevious damage and loss by the intrusion of
the corporation’s truck into their home on
what must have been a quiet Sunday afternoon.
It will be a tragedy if they have to go
entirely without compensation®.

It doubtless may come as something of a surprise to
the layman that the owners of a vehicle driven by their
employee on thaeir obusiness and albeit not the authorised
driver who is negligent in its operation, can nonetheless
be exonerated from liability. The intelligent layman might
be pardoned for asserting in exasperation that the law is
an ass.

There were two bases on which the learned Chief
Justice rested his decision. The first was that Gordon, as
loader, was acting outside the scope of his employment
when he drove off the truck although intending to return
the tools to the depot, and of course, to facilitate his
timely avrrival at home. The learned Chief Justice put it
thus:

"Mr. Gordon drove off the truck in his own
interest because he felt that he was kept
waiting by Mr. Emmanuel for a2an inordinately
long time and he wanted to discharge his
responsibility for the tools so that he
could zo off duty".
The second ground was that the avthorised driver "Emanuel,
was not negligent in leaving the vehicle as he did. He
held that "the vehiclec had not been left unattended nor had
it been left in circumstances where it can reasonably be

said that it was dangerous to do so'. The effective cause

of the accident as found by the Chief Justice, was Gordon's
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"awkward manoeuvye’ in releasing the pedal by using one

hand instead of "n

it was accepted by Mr. Hines on beholf of the appel-
lants that the liability of the Corporation could not depend
on the negligence of Gordon, the loader, unless it could be
shown that hc was acting in an emergency and so to speak
"rescuing"” the garbage truck. The learned Chief Justice
having considered this aspect of the matter, correctly as I
think, and as is now accepted by Mr. Hines, came to the con-
clusion that there was no question here of any emergency
arising which would give the stamp of authority to his
unauthorised act s¢ zs to make his employers liable. I have
no doubt, that, if it were the fact, that the truck had beemn
left as it was, and it had started creeping forward, or
vandals had attacked the vehicle or attempted to stcal the
tools, and the sideman had assumed control, then, the result
would be altogether different. Again, if it could be shown
that Gordon was an agent of the Corporation, although not
employed as driver, in the sense that the truck and its con-
tents were entrusted to both driver and loader, then it is
not doubtcd that the Corporation would be vicariously liable
for its employees negligence.

Beard v. London General Omnibus Co. [18D00] 2 Q.B. 530

is an apt illustration of the latter example. In that case,
at the end of a journey, in the absence of the driver, the
conductor of an omnibus belonging to the defendants, appa-
rently for the purpose of turning the omnibus in the right
direction for the next journey, drove it through some by-
streets at a considerable pace, and while so doing negli-
gently ran into and injured the plaintiff. Although the
plaintiff's action failed on the ground that the plaintiff

had not discharged himself from the burden cast upon kim by

eutralizing the gears and using the brakesi.

Sk
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showing that the injury was due to the negligence of a ser-
vant of the defendant acting within the scope of his employ-
ment, there are valuable dicta which support the view I have
expressed., Vaughan Williams, L.J., put it in this way -

"It secems to me to be a sounder view that,
where a driver and conductor are sent out

in charge of an ¢mnibus and the complaint

is made of some act dcne by the conductor,

it should be left to the jury to say whether

that act so complained of was within the autho-

Tity given to the conductor. It is all very

well to say that one knows that the authority

given to a2 driver is to drive, and that given

to the conductor is to conduct, but it is

incorrect to say that one 1is entitled to deal

with the case on that hypothesis. I cannot

myself say whether at the end of one journey

and the beginning of the next the conductor has

any duty with reference to the horses, or what

that duty, if any, may be'.

[Emphzsis supplied!
In that case, there was evidence that the omnibus was put in
the charge of both employees, but that the conducter instead
of merely turning the omnibus around, had driven it into a
side¢ street at an excessive speed. The act of turning the
vehicle would have been within the scope of the conductor's
employment, but gelloving off into side streets would have
the opposite effect.

Thus, in the vpresent case, it would be necessary to
se¢ whether there was any evidence that the garbage truck
and the tools thereon had been put in the charge of the
driver and loader. BEBut the evidence, such as there was,
appears to be to the contrary. A Mr. Sydney McKain a
Superintendent in the Public Cleansing Department of the
Corporation made it abundantly clear that tune loaders are
responsible for the safe keeping and return of the tools of
thie depot. Mr. Gordon for his part, was not in least doubt
that he was employed to load the garbage truck and acknow-

ledged in the course of his evidence, that this was ""the

limit and extent of his job™. So the driving of that

2
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garbage truck by Mr. Gordon, albeit with the commendable
desire to return his employer's tools to the proper storage
point, was plainly not within the scope of his employment.

The search must, I fear, be continued clsewhere.
Mr. Hines for the appellants, argued that the basis of the
Corporation's liability was the¢ negligence of Eaanuel, the
authorised driver. It was said that the driver's duty
included not only the control of the vehicle and the pro-
tection of the Corporation's property,; but the obligation
to return the vehicle at the end of its assigned cperations.,
By virtue of his employment, the driver had a duty to prevent
or not to allow anvone to drive his employer’s truck. It
was further suggested that Emanuel had on additional duty
as the person with the control of the vechicle, to ensure thot
it is in road worthy condition before it is taken on the
road and where the vehicle is already on th:z road with
mechanical defects which he knows or ought tc have known,
then he was obliged to remain in control of the vehicle until
it was returned°

Mr, Chin-Sece for the respondent's arzued that the
learned Chief Justice was correct when he found that the
authorised driver had not azbandoned the vehicle or left it
unattended or in such circumstances in which it could
reasonably be said that it was left in a dangerous position.
Alternatively, he contended that even if it could be said
that Emanuel in leaving the vehicle with the engine running
for an unduly long time, must have known that Gordon would
have driven it off, that was a matter which went to
culpability and not to damages. The court would then have
to consider whether in all the circumstances, Emanuel ought
reasonably to have forseen that the damage which occurred

was likely. On the facts Gordon was 2 licensed driver who
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had driven the iruck before, and therefore, it was not
reasonably foresceable that a truck in the hands of 2
licensed driver, was likely to have resulted in damage.

It is long accepted that @ master is not responsible
for a wrongful act done by his servant unless it is done
in the course of his cmployment. This general principle of

tortious liability was aptly stated in Marsh v. Roores

[1649] 2 A1l E.R., 27 by Lynskey, J., when he said:

"It is well settled law that a master is
liable even for acts which he has not
authorised provided that they are so con-
nected with the acts which he has autho-
rised that they may rightly be regarded as
modes, although improper modes of doing
them. On the other hand, if the unautho-
rised and wrongful act is not so connected
with the authorised act 25 to be a
mode of doing it, but is an independent act,
the master 1s not responsitle for in such
a case the servant is not acting within the
course¢ of his employment but has gone out-
side 1it™,

To escape liability, the master, as is clear from this
dictum, must show that the servant was on a f{rolic of his
Either the servant must be on z frolic of his own

own /or, there must be some "'novus actus interveniens®,
some break in the chain of causation, to enable the master
to escape liability.

This general principle can be illustrated by referr-

ing te Ilkiw v. Semuels § Others [1936] 2 All E.R. 879 where

the facts were these. The plaintiff was injured by a lorry
which was then manoeuwxing inside a warchouse where the
plaintiff was working. The lorry had backed into the ware-
house into a position under a conveyor belt which was in
use for the purpose of delivering sacks of sugar to the
lorry. The driver, whose name was Waines, was standing on
the back of the lorry engaged in stacking the sacks of

sugar in the ordinary coursc of his work. The moment came

‘when the loading of the lorry had been completed, and it was

then necessary to move it forward away from the conveyor bel
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At this point, Samuels { who was not employed to the lorry
owner) cffered to move the lorry for Waines. Waines
allowed him to do so although he had strict instructions
not to allow anyone elsec to drive the vehicle. He made no
enquiry of Samuels' competence to drive the lorry but
Samuels was in fact quite incompetent as cvents proved.
Having started the lorry and moved it forward, he found
that he was quite unable to stop it. The lorry ran forward
and injured the plaintiff,

The learned judge found that the accident was caused
by the regligent driving of Samuels, but that in allowing
him to driﬁe without inquiry, , Waines w2s negligent and
that negzligence cawsed the accident.

Before the (Court of Appeal, it was argued on behalf
of the lorry owners., against whom judgment was entered, that
that finding just set out, was wrong. It was also contended
that the judge ought not to have found and was wroag to
have found that at the material time thc defendant Waines
was acting in the course of his employment. and he ought to
have found and held that at the material time Waines was
acting outside the scope of his employment so that the lorry
owners were not liable in law for any negiigence on his part
Two members of the court seemed to rest their judgment on
the failure of the vegular driver, Waines, to enguire whethus
Samuels was competent to drive, but Diplock, L.J., {as he
then was) founded his judgment, om what I respectfully con-
sider to be a2 secure base. He put it this way:

“In my view, the (lorry owner's) liability
does not depend on the fact that Samuels
was an inexperienced driver who had never
driven a lorry in a confined space bhefore,
but on the fact that the lorry was driven
negligently while being used for the pur-
poses of the defendant's business under
the control of the defendants servant

Waines, he being their servant employed
by them to take charge and control of the

g7
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Yveiricle while engaged on the task which was
being performed when the accident took place.
In my view their lisbility would have been
the same if Samuels had been a highly expe-
rienced driver, provided that his egligent
drivirg on this occasion was th¢ cause of the
plaintiff’'s injuries™”.

It should be observed that ths competence or incom-
petence of the volunteer driver was not 2 relevant factor
in ascertaining the 1liability of the owners. By delegating
his functions to another, the authorised driver allowed the
events to take place which ended in injury to the plaintiff.
The volunteer driver was not on a frolic of his own; he was

engaged in the pursuit of the lorry owner's business. But

I think the important factor is, that there was an obligation

on the part of the authorised driver to so control the lorry

to ensure that it was driven with reasonable care, which must

include the responsibility of ensuring that nc unauthorised
person controlled it.

An earlier cazse Englehart v, Farrant § C. § Another

[1897] 1 ¢.B. 240 demonstrates that this approach is of res-

drive a cart with instructions not to leave it, and a lad,
who had nothing to dov with the driving but with delivering
parcels to the customers of the defendant. The driver left
the cart in which the lad was, and went intc a house. While
the driver was away, the 1lad drove on and came into collisio
with the plaintiff’s carriage. It was held that the negli-
gence of the driver in so leaving the cart was the effective
cause of the damage and the defendant (owner) was liable.
At page 243 lord Esher, M.R., posed the important question,
which is very relevant in the circumstances of the appeal
before us, suppiicd the answer, and gave the reasons for the
reply:

"“Now, for what is the defendant liable? He is

liable for the negligence of Mears (i.e., the
driver) if that negligence was ‘an effective

]
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" 'cause' of the subsequent damage to the
plaintiff...."

"The question is, Was that negligence of
Mears an crfective cause of this damage to
the plaintiff? It was argued that the mers
fact of the second 1lad taking into his own
hands to drive was sufficient to prevent

the liability of the defendant, 2lthough
Mears was mnegligent. That argument seems

to me to be wrong. If a stranger inter-
feres it does not follow, that the defendant
is liable; but equally it does not follow
that because a stranger interferes the
defendant is not liable if the negligence of
a servan®t of his is an effoctive cause of the
accident., Now, if it is necessary to draw
any infersnce about the probability, if Mears
had done what he ought to do and had thought what
was the probable result of his going away and
leaving the cart with the lad in it, I think
it is inevitable to come to the conclusion
that he would have thought hc was doing a
dangerous thing. Leaving that lad in the cart
with the means of driving off a:t any moment
makes what Mears did an effective cause of
what heoppened afterwards’,

Qo by S

Whether the lad was competent to drive the cart or noi,

was again not 2 velevant comsideration. Indeed it could not
be, because the instructions to the driver was not to leave
it. The lad, of course, had no autherity tc drive. In the
present circumstances, Ewmanuel was the authorised driver
and had no authority to delegate his functions. Gordon was
emploved to load the vehicle. Bpmanuel had effective con-
trecl of the vehicle and would be required in the performance
of his cmployment doubtless to leave 1t parked safely.

That I suggest could not involve leaving it with the engine
running while hLe 2ttended a party. It is of course a ques-
tion of fact and degree. And an important factor in the
instant case is that he was away for a protracted period -
some two (2) hours altogether. If he had thought about it,
he would probably have thought that he was doing a risky
thing. Leaving the loader whom he knew could drive, in the
truck, with the mcans of driving it off, was in my view, s
it was in the last case cited an effective cause of the

accident.
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When Englehart v. Farrant § Co. (suprs) was decided,
the test of foresceability had not been determined:

Overseas Tenkships (U.K.) Ltd. v. Monts Dock § Engineering

Co. Ltd. or the Wagon Mound [1961] 1 All E.R. 404 was far

in the future. Nevertheless the test articulated by Lord

Esher, M.R., in Englehart v. Farrant was a test of foresee-

ability. I have alluded to this test because of Mr. Chin-See's
submission that even if Emanuel could reasonably have fore-
seen the probability of Gordon's driving the vehicle away,
that went to culpability. In that, he was re-echoing a

dictum of Lord Sumner in Weld Blundell v. Stephens [1920]

A.C. 956 at page 984 where he said:

"What a defendant ought to have anticipated as
a reasonable men is material when the question
is whether or not he was guiity of negligence,
that is, of want of due care according to the
circumstances. This, however, goes to
culpability, not to compensation”.

I

But that dicta was disapproved in the Wagon Mound

(supra) and is no longer regarded as good law. On any fair
reading of the opinion of the Board given by Viscount Simmond: |
it is plain that in the law of negligence the test whether

the consequences were recasonably foreseeable 1s a criterion
alike of cuipability and compensation. The learned Law Lord
emphasized at pages 415-416 that:

"Their Lordships conclude this part of the case
with some general observations. They have been
concerned primarily to displace the proposition
that unforeseeability is irrelevant if damage is
'direct’. In doing so, they have inevitably
insisted that the essentizl factor in determin-
ing liability is whether the damage is of such

a Xind as the reasonable man should have foreseen.
This accords with the general view thus stated
by Lord Atkin in M'Alister (or Donohue) v.
Stevenson (50):

'The 1iability for negligence, whether you style
it such or treat it as in other systems as a
specics of ‘'culpa', is no doubt based upon a
genercl public sentiment of moral wrongdoing

for vhich the offender must pay'. It is a
departure from this sovereign principle if

joo
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"liability is madc to depend solely on the
damage heing the 'direct' or ‘natural' con-
sequence of the precedent act. Who knows

or can be assumcd to know all the processes
of nature? But if it would be wrong that a
man should be held liable for damage unpre-
dictable by a reasonable man because it was
'‘direct' or 'naturzl', equally it would be
wrong that he should escape liability, how-
ever 'indirect®' the damage, if he foresaw or
could reasonably foresee the intervening
events which led to its being done; cf. Woods
v. Duncan (51). Thus foreseecability becomes
the effective test. In reasserting this
principle, their Lordships conceive that they
do not depart from, but follow and develop,
the law of negligence as laid down by
Alderson, B., in Blyth v. Birmingham Water-
works Co. (52)".

Ancther illuminating case is McDowall v. Great Western

Railway [1903] 2 K.B. 331 wherc Vaughan Williams, L.J., at
page 337 provides some guidelines which in my judgment are
very helpful in the present appeal. He expressed himself
in this way:

“I do not think that Mr. Williams was wrong
when he said that, in those cases in which

part of the cause of the accident was the
interference of a stranger or a third person,
the defendants are not held responsible unless
it is found that that which they do or omit to
do--the negligence to perform a particular
duty--is itself the effective cause of the
accident. Bearing that in mind, it seems to

mc that in every case in which the circumstances
are such that any one of common sense having

the custody of or control over a particular
thing would recognise the danger of that happen-
ing which would be likely to injure others, it
is the duty of the person having such custody
or control to take reasonable care to avoid

such injury".

Seceing that the test is the foresceability of con-
sequences by a person in contrel, of, im this case the
garbage truck, then as a reasonable man, Emanuel ought to
have realised the risk of leaving Gordon in the truck for
such a long time, especially bearing in mind that the loader
Gordon had a responsibility to return the tools to the
departure point. The risk was all the greater because

Gordon had a licence to drive and to the authorised driver's

»2
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knowledge, could drive the vehicle, and indeed had driven
it on previous cccasicns, and of course lmanuel had left
the engine running.

The learned Chief Justice held that the effeciive
canse of the accident was Gordon's negligent driving.
Although this is a finding of fact, it does not depend on
the advantage of secing and hearing the witness, but on an
inference to be drawn from certain primary facts. Such a
finding is not sacrosanct: this court is in as good a
position to come to a cenclusion on the matter.

The Chief Justice in finding that = Emanuel was not
negligent, gave his reasons as follows at page 31:

"I am not, however, convinced that the driver

Emanuel was negligent in leaving the truck
as he did, with the engine running nor can
it reasonably be said that he abandoned the
vehicle. It was not left unattended nor was
it left in circumstances where it can
reascnably be said that it was dangerous to
do so. Even if it should have been imn

Mr. Emanuel's contemplation that Mr. Gordon
may have driven off the truck, he knew him
to be a competent driver'.

In my judgment, the negligence of EBmanuel was con-
stituted by leaving the vehicle at risk so that a third

party was able to use the opportunity to commit a negligent
act producing the damage complained of, as I have endeavourc:

to show. Although {ollowing the dictum of Diplock, L.J., in

Ilkiw v. Samuels (supra), Mr. Gordon's competence was

immaterial, thecre was no evidence that ne was a competent
truck driver. In any event he was not authorised to drive.
Emanuel could not have aunthorised him to drive as similarly

o

was the case in Iikiw v. Samuels & Others {supra). The

effective causs of the accident in my view, contrary to the
view of the Chief Justice, was the negligence of Emanuel in

leaving the vehicle in the circumstances I have indicated.

ﬁ?’a 2
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There is & provision in the Road Traffic Act which is
of relevancce in this regard. Section 53(2) of the Act pro-
vides as follows:

"Z2. The driver of a motor vehicle shall not

leave the motor vehicle unattended without

having stopped the engine and taken due pre-

cautlons against its being moved or moving

in his abscnce'.
This offence is merely a formulation of common law princi-
ples. In my view, it would be no answer for Emanuel to say,
well although I have left the engine running, I did leave
the sideman in the truck: the vehicle was not therefore
left unattended. Surely, in leaving the vehicle with the
engine not stopped amd in the hands of a2 sideman whom he
knew was able to drive for such an inordinately long time,

could hardly be comsidered taking dve precautions against

the vehicle being moved. Indeed there was a time, as the

evidence disclosed, when the sideman Gordon, left the vehicls

to enquire of Emanucl how much longer he intended to be. What
would the position be thern if the vehicle had moved either

by itself or by some other person? What counstitutes negli-

gence 1n any given case;, will depend always on the particulaxr

facts and circumstances. The cases in the books provide

examples of circumsiances which courts nave held constitutes

negligence, but the cases do not in my view, lay down genersal

principles of law applicable to any set circumstances; they

can only be seern 2as helpful juide posts. I return to the

provision to which I previously adverted. f{t shows that tharne

is a duty st upon the driver of a motor vehicle on a
road to take sensible precautions to ensure that the vehicle
(entrusted to his care) cannot be moved by anyone.

The Chief Justice in holding that Gordon's negligence

was the effective cruse of the accident based that on the

¥ )

fact that Gordon had adopted "an awkward manoceuvre to releas:

q9c3



"the accelerator’., This awkward manocuvre would appear to
me as proof positive of the lack of competence on Mr. Gordor®
part. What is clear from the finding is that Gordon was
negligent in his driving of the vehicle for whether he drove
unreasonably fast or employed an awkward manoeuvre to releasc
the accelerator pedsl and thereby caused the accident, his
act 1s nevertheless negligent. That act of negligence on his

part can only be regarded as a’'hovus actus interveniens' if

it satisfies the test formulated by Lord Wright in

&

{

The Oropesa {1943] p. 32 at p, 39 -

"To break the chain of causation it must be
shown that there is something which I will ca
ultronecus, something unwarrantable, a new
cause which disturbs the sequence of events,
something which can be described as either
unreasonable or extraneous or extrinsic. I
doubt whether the law can be stated morve
precisely than that",

None of thesc pejorative terms applies in my view to
the act of Mr. Gordon. What occurrcd wos the sort of thing
which might well have been anticipated zs a reasonavle and
probable result of leaving the garbage truck for so long in
the control of a man able to drive and who had a responsibi-
lity to take the tools back to the depoct.

Mr, Hines did contend that the fact of the truck being
in a defective condition, viz., that the accelerator cften
stuck, was a factor that added to the situation of risk
created by Mr. Emanuel. It is unnecessary in my view to
express any view on that submission except to point out that
it was not pleaded against the Corporation.

1 have come to the conclusion thercfore that for the
reasons I have rehearsed, the Corporation is liable for the
negligence of its authorised driver. In the result I would

allow the appeal by Mr. Douglas, set aside the judgment of

the Chief Justice and enter judgment for Mr. Douglas in the

¥}
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agreed sum of 54,000.00.

In so far as the appeal on behalf of Luletta is con-
cernad, therc is a plea that the action is statute-barred
which remains to be considered. It was the contemtion of
Mr. Chin-See for the Corporation that by virtue of the
Public Authorities Protection Act the action was barred.
The accident tock place on 14th September, 1875 but the
writ was not filed wvntil 5th December, 19792, i.e., ‘not

within one year next after the act, ncglect on default

complained of". Ie said that there was no evidence other thn

that the truck had been sent out on any duty, than a public
duty, viz., to keep the city clean, pursuant to the Public
fHealth Acts.

Mr. Hines, for his part, mailntained that at the time
the accident occurred, it could not fairly be said that the
truck was beiny used in the performance of any duty envisa-
ged by the Public Healith Act. The effect of the Chief
Justice’s finding that Emanuel was not on a frolic of his
own, meant that he was 3till an employee of the Corporation,
but he was not engaged in any duty pursuant to the Public

Health Acts. He recferred to Edwards v. Metropolitan Water

Board [1922] 1 K.B. 251 and Bradford Corporation v, Myers

[1916] 1 A.C. 242,

P

This court in Abrahams & Another v, Attorney General

§ Another (unreported) C.A. 31/83, dated 4th April, 1984,

approved dicta in the latter case which showed that a2 servang

or agent of an authority may be acting properly as such, but
the authority wmight not have been acting pursuant to any
public duty or law in which event the Public Authorities Acty

does not avail. In Bradford Corporation v. bMyers (supra)

n

Lord Buckmaster, L.C., at page 248 put the matter in this wav:

950

The zct complained of arose because one of the
serxvants of the appellants (the Corporation)
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"acting in the course of an errand on which they
had power to send him, but on which they were not
bound 1iun the exccntion of any Act or in the dis-
charge of any public duty or authority to send
him, in breach of his common law duty to his
fellow citizens, caused damage by personal negli-
gence. In my opinion an action for such negli-
gence 1s not within the class ¢f action contem-
platad by the statote',

Edwards v. Mcitropclitan Water Board (supra) is authority for

the proposition that acts incidental to the performance of

the Act, duty or authority are within the protection of the
Public Authorities Protection Act. In that case, the negli-
gent act occurrcd when the driver of the lorry owned by the

Water RBoard, was on his return journey having delivered pipes

pursuant to the Beard's duty to maintain pipes. Scrutton, L.J

said at page 306:
"1 cennct distinguish between conveying pipes
for repairs and oil for pumping engines; or
between conveying full drums of oil to a store
and removing empty drums for a store. Each of
these acts seem to be a direct execution of the
respondent's duty because in my view the direct
exzcution of the duty includes 21l incidental
acts reasonably necessary for the execution of
the duty*.

I do net think it is open to argument that any act of
negligence committed by the authorised driver of the
Corporation on his outward journey from the depot, during
the period garbage was being collected and/or dumped, and
in any journey back to the depot, would be protected by the
Act. In the instant case, the garbage truck when it deviated
from the normal route to the depot, was, I would agree with
Mr. Hines, not being driven in pursuance of any duty cast
upon the Corporation. The driver was not acting in the
direct execution of the Public Health Act. I would incline
to think that if the driver had stopped for lunch for
example, the Corporation could still rely on the Public
Authorities Protection Act, for in my judgment, a deviation

’

for lunch, could be regarded, as an incidental act reasonably
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necessary for the execution of the public duty. But I am of

opinion that a deviation to go to a party does not fall withi:

the pharase "an incidental act reasonably necessary for the
execution of the public duty". The finding of the Chief
Justice that Zmanuel was not on a frolic of his own when he
deviated {rom the normal route to the dewpot, is most importay
Its effect is that Emanuel would, a2t the material time, be
operating the vehicle within the scope of his employment. In
my opinion thercfore the argument of Mr., Hines is well founds
and I would hold that the Public Avthorities Protection Act
cannot be prayed in zid in the circumstances of this case.

In the resuli, 1 would also set asside the judgment of
the Chief Justice in the action filed on behalf of Luletta
and entcr judgment in her favour for the amount suggested in
his judgment. The agrecd special damages of §1, 900.0C and
$23,500.00 general damages.

In the final result, I would zllow both appeals and

reverse both judgments in the court below.

WHITE, J.A.

I have hed the advantage of reading the draft judgmentp

19

cf Carberry and Carey, JJ.A. In my view, the relevant mattyrs

nave beeﬂuﬁﬁequatbly dealt with by Carey, J.A., and it 1is not

necessary for me to elaborate the.several points discussed
therein.

I agree that the appeals should be allowed.
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