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In the Suqreme Court,
In Cornon Law

Yafiors: The Chiel Justice
ouit ido. C.I. 1976/0093

Betwean Milton Doulas Plaintiff

Anc The idnsston & St. indrew
Cor;:oration Defundant

suit Ho. C.L. 1873/D12%5

Between woletta Flo houglas (Ly
Iucille Dowlas her next

friend) Plaintiff
Hnd The Kingston & St, Andraw

Corporaticn

David twonuel and

Robxart Gondon Defondants.

Clinten Dines and Blizeheth oines for Plaintiffs.
vi. K. Chin Sec and argerot Yoodiz for Defundant Corporation, )

Heard:; larch 23, 24 & 25 & Jue <, 1951,

Judgrent s Sertesber 25, 1931 _

v, )
IR, C.J,. 3
These . actiuns were tried torether hv consent. The infant

vlaintiff is e dauiter of the <luntiff FMileon Douglas and his wife,

tucille. In Septanber, 1375 . & Mrs. Douglas lived with their family
at vo, 17, salmacie Zvanue, off the Say Farm fcad, in Saint Andrew in a

house uwned by Mr. Dowujlas.

On 1¢ Septader a garbace wuck owned by the defendant corporation

ran off Balwagie Avenue, whwre it was belng criven by the defendant
Relbert Gordon, and intc the Doudlas® house causing damage to the house,
dAr, Douglas' motor car arvi his fumiture. “ie damages claimed by Iir.
Dowglas in hids action, as 2 result, have been acreed at 34,009,900,

At the time of the accident, Mr. Lowwlas and his three children
of whom the infant plaintiff Luletta was the youncest, were in the
house.  r. Douglas said timt he received a blow te his head when the
truck struck the house. - Ludetta was beside him at che time., FHe

was, apparantly. stunned by the Llow but loft the house after the ingact.
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It was afterwards discovered that althoush the two older children had
also left the house Luletta was still inside it. Cn being taken from
the house she was found to be bleeding froo a wound on her head,  She
was taken by her mother to the Children's hospital, where g, was treated
for the wound. She wag adwdtted overnight. Next morning she was
discharged. lix mother tock her hore and after ten days the stitches
were reroved from the wound at the hogpital.

Luletts was two years of age at the time of the jociddent
She was Lorm on 22 July 1973, drs. Douglas said that before the accident
her daughter could speak and could put together simple sentences - e,d.
ey, want water.”  She did aot speak at all after the accident: she
communicated by making signs or touching her mother. Mrs. Douglas hecame
concerned and took the child back to the Children's hospital in spril,
187¢.  The doctor vho saw her reforred her for speech tiwrany. She vas
taken for therapy frum Arril to Cctaber, 1976 but there was no improvement,
Cn Friday 11 lMarch, 1977, iirs. Douwclas said, Iuletta went to lie in her
lap and "started to stiffen”. She shook her and she turned, locked up
at her and gmiled. She was taken to the Children’s hespital on the
following day anc was examined by a doctor, who carrvied cut tests. On
the following Tuesday (March 15) she was examined acain at the hospital
hy doctors, vhe af'vised that she be seen by a Lrain specialist. s,
Douglas said that an returning hoe that day Iuletta fell on the verandah
“and start to stiff out.” She was taken twe days later tw the University
hospital, where she has been seen frequently since by doctors. Mrs,
Douglas said that “the falling and stiffening out" continued every day
since and is still continuineg, E‘;;L‘here has been inprovement in ner speeci
cinly to the extent that she can now call the names of persons and cbjects
but camnot nake sentences. She does not yespond to instructions, camot
bebbe herself, put on her clothes or manage toilet habits: she, however,
feeds hexselt. FHer nmother does not think she is making any progress
in her schooling ~ she was scnt to a school run Ly the Farly Childhood
Stimalation Froject at Spanish own for seven months but was not leaming
anything, her mother said; she now attends an infant school but her
mother does not see that she is learnine anything - she cannot identify
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lettexs of the alphabet and thouwsh she uses wencil and vaper she does not
write any letters or draw any obyjoct.
Dr. Robert Gray is a consultant paediatrician amsociatced with the
University hospital. e has a special interest, he said, in paediatric
neuroclogv. He has examined and treated Luletta. ile first saw her on
(J 21 April, 1977 vhen she was referred to the special clinic which he runs
at the University. She was then aged 3 years 9 months.  She had a history,
he said, which was typical of a form of epilepsy that cnildren may have.
Investigations were done; x-ray of her skull was normal but an ©.E.G. showed
an abnonmality in keeping with the histcrical description of the epileptic
attacks she had been having., Dr. Gray concluded that she was suffering from
a particular form of epilepsy and that her general brain development was
below par for her ase in view of the history of speech digressian. He said
(“’} that the two were connected insofar that the two could have been caused by
brain damace earlier in life: that there was nothing in the birth histoxy or
early infancy which oould have demaged the brain and the one thing that was
a likely relevant factor was a head imjury she received when she was
2 years and 2 ronths old i.e. when the carbage truck ran into the house,
Luletta was next seen by Lr. Gray ¢n 10 dovember, 1977, inere was no
change for the better; in spite of being given medication to control the
( . seizures, she continued to have froguent spells., she was not camunicatine
- to the doctor as a child of her age should. r. Cray said that this was
consistent with delayed developwnt vhich, in turn, was consistent with
earlier brain damage; she was then 4 years and 3 months old ond her
develomment was obvicusly below normal. The type of epilepsy from which
she suffered, he said, was known to be difficult to control and was likely
to continve indefinitely. She was civen different medication in ilovenber,
1977 but this really made little difference over tix ensuing fifteen -
<~/ months. 7 newer type of drug was then intrcduced and there was slightly
better control, but she continued to have daily spells. In March 1980,
the suwply in Jamaica of the ncw drug ran out and she had to be put back
oan a drug she had previcusly had: as expected the control was nct quite
as good. Since ovarber, 1980 the new drug, epilim, is agein available.
In spite of being back aon it she still has brief spells everyday vhen
/ ...
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che would lose conscicusness and nele rwy aead ~ Slie may or way not
fall; the doctor would aimself see her having these spells while sho
wos at the clinic. re last sew hox on 12 Februacy, 1981, There was
no ramrkale change in tie overall development or ner seizure control.
She was still saying wvexy little,

Or, Gray's opinion is that there is no wubt that inlstta
is intelectually retarded and has a fora of epilapsy which is likely to
ccatinue for a long time and lx difficuit teo contrcl even with the most
nodern druy. e said that op 33 July 1990 a Jdevelopmental screening
test was dene by a "play therapist® in the ¢hiild neurclcyy clinic and
it was concluled that at 7 years of aje, as Luletta was then, shie was
functicning at the level of a 2 year old. The doctor is of the opinion
that she will newr catch-ur with her chronological age - in her
intellectual develament. I feals that she is not going to be able to
learn in the nomml school setting: that she will reguire special
aducaticn: how rmuch she will be behind as sic develops onysically will
depend an Wik sthmaletion and soecial education stie receives; he did not
think she will reach an adult ace in her davelomant., ey life expectancy)
will 2ot necessarily be affected.

It was aamitted by Dr. CGray that enilepsy ig attributable
in rany cases to condenital factors and that the majority fall into this
categury, In many cases, he said, there is o familial tendency and
one child in a fanily can have congenital epilepsy wialle ancther does nct.
Mrs. bLouclas said that her other children are normal, It was also pessible,
the doctor said, that ILnlotta could have hac a latent tendency tc have
seizures from birth and there wes an carlier manifestation of it by
reascn of the accident. Basad on the evidence of Dr. Gray ant on that
of the cnild's mother, I find that it is more probasle than not that
Lulztta develsned epilepsy as a result of the blow she roceived to her
head, causing danade to her brain, when the defendant corporation’s truck
ran into her father's house on 14 Segtendher, 1575,

I will now endeavour to assass tie damages te which the
cnild is entitled in the event that she succeeds in her action on the

gusstion of liahility. The specinl danaces on her claim was agreed
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at $1,0).00. It is acreed that she ray eoover jukral dauwascs anosr ey

heads, viz: (a) loss of amenicics of iifo, (b) loss of future: earnings and
(c) cost of futare nursing and attondance. I now doal with them in tun.,
(a) icss of =wponities of 1ife -

It is net unreascnable to Jind, on e medicnl ovidonce, that
it is ore probecde than not thet Laletta will heve alvost daily epileptic
attacks, wien she will lose conscicusness Prizfly . for thoe rost cf her
life. oo sevarity of the attacks will depend un the aveilanility of
LAXICEN UUS . It is not swrrested that she suffored anv Haysical
impaiment as a result of the accident. She was proesent in court durine
the trial and appeared to oe a xyiically nomal child,  ‘'the injury which
shie roceived to the head was apperantly not poysically scvere and it is
not sucyusted tnat it cocasicnes. much wein. Inviged, no modical evidence
was called in respect of this injury and it was not rreatod as xelng of
any significance excert that it was causxi by the same blow which 4t
was allemwd causet the daxace to her hrain. She is now & yesrs old,
There was no dircet evicance <iven of the extont to whdch “uring her
childhood her abidlity to particicate in normal childhood pctivities will
be Lwaired., It is assumed that, apart Srom bher enileptic attacks,
she will hehave as a child of her rotarded age would, Do that thie
covpensation to which she is entitled unde: this head up to adciesence is
for the loss of emjovent of life of a person of hor cheoanclogical age,
including wie rogtrictions to which she will be siubjected lecause of the
gpiiepric attadks.  Thereafter, she will lose the enjowieant of lifie of
a normal waan -~ a wortiwhile occupation and carning froa it, the
pleasures of adult rouance and mothoxhood and the nmumerous othier thincs
tG vhich a youno woran aspires.  Ghore will likedy e alsc, woth ofore and
after adclescence, foclings of frustration because of inscility to do what
other perzone Of hor chronoloiicai ayp do. I de not sgree with Mr. Hines
that Luletta is in a worse position than the infent plaintitff in Waylor
v_iristol me}r_?Lﬂ_ Lid., (L97%) 2 A1l 5 R. 1197;  th2 lrain demage in
that case was sovere with cruater impairing offects. n .y Juagment
360,000 is a falr o reascneole award to wke undsy this aead., v, Hines'
$753,000 1is much too hisds.

/ cecevooe
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Laletea’s Cothor do o tolicyr ond her mother s dresomaker.
In Tayloe v pristcl Gmibus Co. Lo, (supra) - the wse Ly te trial

fuckie of the yardstick of the fathor's position to arrive at an avexaw:

annual eaminge wes arproved Ly the Court of 2zl I this case lt moy

be more aporopriats to use the wotlvr's than the fathor's,  moWever. no
evidetion was cdven of what elther the fathor oy the rothery carns.  Hr.
Fines sujpestsd that e sward should ' mace o the basis that s

chile weald evntually hvve Leoos a typlot adming e nindwon of 575 2

weal, Prhepe 1S, nowover, ot froo o, Hines'  8ay SO; o oViwinoe of

what & tyoist coms. sl Juast as well hove sug

that winleh the rether is cwable of caming as
more ap.oropriate basis for assessuent. Whe best Ioma able to do, in

a situaticon wivre it is really idmossible to zav what walstia's carning
capacity would ke in a normal suult life and vhere there is no ovidential
basis adducd, io o assune that she woul . have besn oble to caxn at loast
the national mindwm wae of $30.00 a wodk, Tdn gives an aunel sun of

oo fram ane Lo o 05, Aonlying a

the resulting ficure to Do awerrdad 1o 512,500,900, in rouns finares.
{c) Cost of future nursing 4l atbondanes -
Jre ouglas, Ludettats father, said that hds wif: hod not worked

since the ¢hild's iliness lvcanse ghe had ©o remaln el oo wilvn hor,

Yrs. vownslas foruerly JAd ey dressrabhine at bey huslend®s callor's soop.
Ar. Sowjias sald that LuGetta carmct safely M loft alore: boecoise 'she

cannct manace herself - “she weuld nrobasty ~o in the refrioorator or

tarcw water on nersel? oy toam on the pioe or qo cutside and et knock
dowr.© Shere hes Deen no exoress evidences civen to establish whethor ov
not she will recuire constant adult supcrvision and atbtendanc: for the rost

woncs from the fact that

of ner 1ife, Yhis, presumacly, ds left to L
the dector 4id not think that she will reach an adult aoe in her develop
rment. The inference is, however . sade Gifficuly 1o draw Ly the fact
that it is uncertain how £ar she will be lehind in her intellectual

develmment when she reachcs adult e chronclogicaliy. vill she reac: e

K
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ariz ©f . say, a Li vear oI and thun e botter :hle to ook alter herself?
tlr. Chin Sec for the defendant did ant contest this issue. Vhat he s2
was that no evidence vas siven of the ancunt the mother would have ecarmned
i1¥ sie ¢id not have to stay at home to look after the child, 3 an awara
cannot properly be made under this head,

There is indeed no such evidence, but the: authorities sujcest
that zourts take a liberal view of e evidencs which is regardexd as a

;e

sufficient basis for an award under this noad. n Taylor v Zrigtol

Omibus Co, Ltd. (swya), Lord Dunir), MoR, used the cost o a haie help
as @ Lasizs, Cownscl fox the plaintiff relisd on this for the subodssion
that the naticnal minimz: wage should o2 use! in this case. Tn the
absence of ovidence of what tha wothor actually loscs financially Gy havin
to stay at hove, I shall make an award on the basis that she would have
to anploy a coiestic nelhor to tahe cers of Lilottz in the days while
sie 1s away at work,  Indeed, it secms that this wouldt ke o more
reascnable basis even 1F evidanuce hal been given as I get the irpression
from the  evidence that a relishle dauestic elper is ail thet Lumletta
would really reguive to lnck aftor hers 5o tnat the mother could not

justifiably Lx exccted to be reicbursed her actusl woekly cornindgs,

oven if this were lesally permissible (sce Griffiths v. Ferkewever, (1977)

132 C.L.a 181).  As walevta’s 1ifo espoctancy has not heen impalred, I

7

think it is fair to use o multiplier of 10, as in the Taylor v Oristol

Gnibus Co. Led. case (supra) (er lord Doming, dR.). oG

the tctal is 725,000,740, 1, would, aowever, ddecoant this fijore to
$41,000.00 as it secuw to re that there is a chance that Lulatia iay

not nued constant supervision all her life (sec Junes v Sritfichs (1069)

W 798, pow iddgery, Ted. at 201).
If the defondent comoration is liahle w pay damges in e

o acticus, the adwanks T would award are @ $4,000.60 agrecc udEsos in
the first action mng §$90,500 i the seeorwi, heing 21,000,909 ajwend
special dauages and $93,500 general damaces, Lighdlity in both actions
is dended on the rrcomd that the drivor of the truck on the cecasicn was
not actine within the scope of his emplopent. Additicnally, by
arendront of the defonoe at the rial. lishility is danded in the actien

/ LI
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by the infant plaintiff on tihe Jroud that the acticn is parrad Ly
the crovisions of the Public Muthorvities Protection sct.  In this
latter acticn, judiments in default of agpoarancs wer: entered against
the zecond and third defendants.

Ga the day - the accident, a sunday, the tsuck which caused th:
Janage was driven fram the Dammer Hall headcuarters hy its driver,
David imanuel, to collect garbage alony the Valtham Park inad, between
Spanish Town Road ang dieviley Park Road. It carricl four
leaders or sidmmen, of whan Robert Gordon was ohe, he track ledt
A dey Fark foad with its load of gexoage, at acout 11,30 a.n. acockdin:
to the driver, for tie carbace dump at Rivertan City via e Spanish
Town Road,  Robert Gorcen was the only sidoman who went with the
wriver to the duwsp. On the yaturn jowrney to Hurer tall the driver,
swmanuel, wurned off the Spanish Tom scad ab Ponweod Foad becausa, he
said, the side of Spanish “uwn Read on which he was then driving was
blockes becauwse of road work, then in proress. L said that he intended
drivine on Permocd Hoad to Say Fana Ynad o Olynridc Viay and thence back to
franish Yovn Road and Pumper hall., e sald that e stopgea e truck
cit Bay Fava Road near to Dillistone Zwenue because i saw o friend with
whcin he wanted o speak. e varked the truck and went 30 to 40 yards
away to Dillistone Hvenue o soeak to thoe friend, leavin, Roxct Gordon
seated in the cab of the truck. Uy, ananuel sadid thet after about half-
anoeur by lockes arouno and did net ses the truck.

Mr. Gordan's account was that on the wey back fros the durg ho
did not know the driver intendad turning cff on Penweod Road;  that he was
not avare that the {panisih Tun ©ad was hlocked betwoen Riverion City
and funper Lall. ik sadd that after the wruck vas ooarked tw doiver
left it and went into a juildine where dominces were being olayed and
“like a fish fead thing,  there were othey weorle thure., . Sordon
said that after waiting Ly the truck for anearly an Hour he went into
the premises and sncie to the driver, who said that he “would 8oen core”.
He went back and waitod ancther half-hour or so but "did not vy to
oontact (the driver) arain as he tock a scat now.” ¥ then drove off tis

wruck. M. Gorden, who was called as a witness for the olaintifis,
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cave tae following reasons, duaring his ewvidence, for driving off the
truck

Cihroach Torea lly Inmcw that I iva 2 J.lcuw, anu
cann drive it and I wru.t:s.nr owr twe hiouars - in the
fields of the departrvcnt if anvthing like the driver
teke sick and a load:ir can h’ﬁ]{.’?’ out - s I intend to
take the truck in to Bumger Hall, T decided to do
that, ©

Mr. Gordon said that i had drivem that truck several timss before
that day and that the Jdriver, fmanuel. has bhoon yrescint wihen he has Griven
it andd has given hin permission to do 50, Imdeed, he sald, on the wery day
of the ecolcent he drowe the truck wiills they were workins: on Valthan Pea
Road when the tyuc: neaded e Ixe moved from one heay of gardbene t another
and the griver was not proesant. Py, Hmanuadl knew thabt My, Cordon ocould
drive trucks. e soid that he has sean him drive o1l types of yarbage
trucks in the dopot” at Swweer Ralil., e, nowever, denisd that i,
Gordn hatl ever driven any truck with his powdosion. It is, cof couarse,
not sugyestod that the driver gave rensission for him to drive off the
truck from Bay Farmm Read on Sevterbar 14 but i, Gorxdon said that he did
not expaect the Jriver, dwanuel, to be wpset about it wihen he dic so.

The driver hao loft the engine of the truck rimnine when he

11 left in the ignicicn Hut

narked it on Bay Farm fcad.  “he koy had b
the iandition syster hal heen “bridoc? on the Waltham Park Read oarliex togt
day wirn the engine could not e startsd with the use of e kay. My,
Gordon said that the acoslerator of tie truck was in thoe hahit of sticking
ani stuck that day vhon they were working on tho Walthe Tark Road.
Mr, Euemuel saic that the truck was in good mechanical condition whien he
crowve it off that morning; there was nothins wrorrs with the accelerator
anc the cnly thingy that went wrong with the truck oa Jalthem Yark Foad
was when the engine could not he started by the ignition key. 2@ Jenied
that the acoclerator stuck on fialtham Park Domdl, I Lelicve the
acoelorator waz in the hwbit of oticking, as Mr. Cordon said, but there is
no allegation of neclicence against the defendant coxporation in respoct
o thic Jefect.

lMr. Coxdon said that he drove the truck fram Bay Farm  Woad to
Dalmacic Avenue: cn his way to bumper Lall. Triving on sabmagie Swvenue,
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e said, was “alicst tiw save way out as if (he) drove on pay Fans Road
it weuld be thy: same journcy.” Mr. lnanuel said that fablaagic Avenue
was out of the vay if «he is driving froo Sa Parm Read to shnper Hall,
bhut it was not swigested to v, Covion that hoe drove of F the truck for
iy other purnose than to wke it o its headouarters et aeper wall.

I got the dnpression thac My, forden did not know the area very well « he
was confused in narine: the streets. o tave s following acoount of
tive accidemt. idle sriving on Lalsacie Awmoe he "was not coing at no

spead” winn, about 40 chaing fran whore the truck was driven of £, the

accelerator stuck. Ik could not use his foct oo “pull it ap back’ =o

he wag trying to use one hond to do ow with the other han'! on the steering

Y

wheel.,  fhile doinc tals “the front wheel buae oo the kerd wall”, he
lost control and tias truck crashed into the house.  In cruss--exaiination
he said that it was after the acoclorator stuck and he was trying o
cull it up that the veidcle cot out of contrel, he said he was trving
tw stail it to make it stop.

1 find tuat the accident was caused by i'r. Gordon's necligonee
in enploving an avwkward manoeuwre to relcase the acreleraccr instead ©f
using a safer reans wherelswy ©o stop the truck e.4. by neuixalising the
geoars and using the brakes., vis necli-=ne: wos the effective cause of
e aceident avi not the dofective accelorater. I believe that b was
a licensed driver, as he said: that he had driven the defendant cor-
poration's trucks from time to time and had dene so with the pexrmission
of r. amanuzl. It is clear, however, and I so fid, that the truck
was driven off from vay Fama Road on “eoterber ld without Mr. Emanuel’s
perndssiai. I believe that this is what happenec -+ that or. kanuel
did not scop at Bay Fam Road to see a friend, as i said, but in the
ciramstances described by Mr. Gordens that P, Gordon was kept waiting
for what he felt was an mreasonable time while dr, imenuel enjoyexd
himself; that, leinc a Sunday . M. Gordm was pnoicus o 0 OfF daty
buat could not do so witil the truck with the tools were wstumed to
fumper Hallw  and that being a licensed driver he decided o oave M,

i

4otoels. M, Pmanuel was

Jmanuel o his fun and toke in the truck &
a hopeless withess inscfar as veracity was concernsd and I unhesitatingly

e, Goxdm's evidence in preforence to his wiere they are in

Loy
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cenflict,

It was cleaxly outsice the scope of his enploment as sidaman oy

loacer for Mr. Gordon to drive the truch and he was not othurwise wxiressly

authorised to 7o 80. o the dofondant corporaticn is not liable on this

bazis for nis necligence. Insofor as it is
cass whetlier Mr. Imenuel was on a frclic of his own cr not, I find that
he was not, I do not welicve him that ne drove on Ponwood Hood, dnotoad
of continuilng directly alcng the Spanish Town Read hack to Burper Hall.,
necause the lacier read was biocked., I hold, nowewoery, that a deviaticn
from the dirvect route, suwh as this vas, was not sufficient to take him
outsic: the course of his aaployrent, albeit he went by that route for

ais own purposes (sec Joel v Mord (1334) 6 Car. & ', 591,

- vt

Storzy v ishton, (1269) L.r, 4 Q.B. 476).

The plaintiffs sack o wake the defendant corroration iiable,
ifirstly, by imputing necligence to the cornornticon’s driver, wnwcrmel.
It was susnittzd that it was an act of noglisiencs on ZSmanuel's part to
leave the engine of the truck running and that ¥nowine Mr. CGordon was a
driver he should heve exercised more care and not abandon the truck
leaviyy; him in charge. Even if this submission is right, it is not a
ground for making the dofznnt corcration liable as, ¢ hypothesi,
the negligenc: of the driver was neot the effective cawse of the accidsnt,
The sideman Gordoty, as T have found. was 2 campetent driver and it was
hMs negligence. as I have alse fowrl, which was the effective cause oF
te accident. I aw not, however, convinezd that the driver vionuel
was neglicont in leaving the truck as he Jdid, with the engine runnines
Nnor can it reascnably e sald tuat he abandonod the vehicle, It was nct
left wmattended nor was it left in clircumstancoes vhers it can roasonably
be said that it was dongerous to do se. wven if it should have been in
Vo mmamuel's contengilation that M. Gordon way hove Jdriven off the trusk,
he knew udm to be a conpoetent driwver.

Secokily, it wos simitted that the defendant corporation is

liabie bocause at the e of the accident v, Gowion, the sidesaan, though

4

not anployed ©o drive, was agent of the corporation and was acting
within che scopc of lds agency.  Alternatively, that he was at e

aterial for a decision in the
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tire dealing with an emcrgency and so bad imclied authority to endeavour
to protect his emplover's property. Hhese submissions are basod on the
premise that there wore the toels used Ly the sideman on e truck and
liable tc be stolon, alung with the attery, if v, Gordon had oone of
and. left the truck.

Ividace was given by v, Sywihoy MeXain, the Superintendont of

the Putlic Cleansing department, tinmi the sioenmen are vespoasibla £
the safcty Of the tools and to see that they ore retwurned o the store
keoper by vwhon they were issusd; that it would he 2 brooach of Suaty if
sidewen left the tools on the truck and wont alout thedr aciness,

Hr. Gopdon saic tat ails worl was not findshed until the trock was oorked
back at Bumper hall and the tools taken off. It was submittesi that i,
Gordon was entiticd o drive Off the timck oand take it o Durer dall,

ari vould do so as asant, if he saw the truck and his anplover's oler

property in dancer or hed roascnablo oromnds for telievine that he sow tl’kL’f

in donger. Cthere was an ceeroncy, it was said, because i%, ordon was
left with the truck md was there waltiny ¥or lovs and there were thoe

tools which wore his vesponsibility; he bad to find a way to safeouaxd

his aployers' s ant his 3.9, T wi his "ty in th oo circunstance

it whs sadd; €o take the truck back to Bumper hall.
whe vrinelole of lew cited dn supoort of these subndssions

is str Foland v Tohn Parr & Sone (1927) 1 K53, 236: that 2 sexvait

hag ieplied aathority to make rsascnoole effurts to protect al prescrve
his master's prorerty ia cases of apergoancey oncannering ic,  fankes,
L.J. in that case (abt p. 240) cited the following jassace: Iraa the

opinicn of the Privy Council in Bank: of dow South Valcs v OQuston, (137

4 N, Cas. 270, S840

an auttoricy to be casreiset only in anses 0f aueryency,

2 derived fram the exigency of the occasion, ic avidently

a _Lma_u.-gf:, e, andl before it can czrls: ,Jtd‘l.s., -:‘F taot sugt
;ist whicih: shows that such esicenc 6 e fran waich

1t it reascnably He sun 1ot e If a gmeral

o :_uha.,ar.ut_y ig »roved, it is axuh o silmm cz“‘« only, that the

arent was actite in vhot he on behalf of his principal.

' dbe! authority as that re;:’Femf::a;,;.

Put in the case of such & 1is
to. the question whethey the amroency e:.fi 1,
roasonanly bave becn suppeaed o € ,' rrises lor uc,Cl:}an.’l‘
ani that uestion raises 5 2 shat the
atent acted on hehall of a al su,;.xg:m t.’. wEIAR o the
principal, were 1t otheowise, t:'m,-; soecial ai.lﬂx.eri'i:‘;f would ke
equivalent to o coneral one.

o

g,



replied: "Well, it was 2 long tlae. Taldng two howrs as the period, and

é’;l? o™

o7
e 13

Though this second ground for making the defendant corporatica liable

L5 put in the alternative, thoee is no authority, inderondent of an

ecroensy arising, to suppcrt the sulmigsion thet an emiover can Le

made lioble for the neglizoce of o aeeloyee on the hasis of pure aowncy

where the necligent act of the enp

Iovee vas not done in the normal course
of his amloyrent. the questicn whdch, tierciors, arises for decigion

.,

Ny anose vhilch authorisad the sidanan

8 whicther factiolly en o
Gordcat to drive the truck back to bumper [all in protection of nds
Sy ICY2rs' proerty.

It is quite clear, in sy judoment, ot no anergoncy corn ix

‘‘‘‘ 4

1

sai! to have arisen on fhe fncts which are relevont for a Jdecision on tais
issuc.  The driver of the tracl, asonvel, oaid tet he hnd lofit the
truck for anly about hedf-oor boar when 1t was drivon off. I acczt the
evidence of Mr. Sorden thot it was for a lower nevicd. He sald that

e waltal "ovar two hours fore he dyove of£f, thouth whan it was sugoestyd

in cross-csmmination that e did not walt for as long A owo noars he

using 12,30 1.1, te time given by Mr. Eaenuel, e the time when tie
track loft the duay on the retuwm journey, ic raust have been sosztime just
oo 3 ofclock pen wnen Hr, Goricn drovn off tiwe truck. e himseld
said it uas 12 wid-doy or 2fter 12V vihen he drove off. On dhese facts,
where is the emercencyt  Vhere is the anxloty oo grotect his anployers’
Crroxerty? Woere is the scdosncy of the wocozion exowpt insofar as i,
Gordon was parsonally concome?  Cleariy, as I have saild sbova, Me. Sordon

drove: EE the teuck in his own intorest bocause e =1 that he was kopt

waitine: by Mr. Zvanwe:l for an invedinatcely lone time and he venced o
dischar e his responszilidlity for the tools so that he could o obf duty.
There is no guestion here 0L any omergency arising which would cive the
stamp of authority to ais wmauativrised act so as te make his simloyars
liable.

The Jdefendant corporaticn pleaded the Public Authoritics Drotec

tion Act in defonce of the claim by the infant nlaineiff, The writ in

this action was not £iled wntll Decarioyr 5, 1079, more thm Gifee years

after e accident. It iz concoded thot the cant coraxoration is

907
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