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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT C.L.D.171/1984

BETWEEN PAUL DOWNER PLAINTIFF
AND TYRONE CHEN AND
SEAN CHEN DEFENDANTS

Arthur Williaws Jnr. for plaintiff,

Patrick Foster for the instructed by Dunn, Cox & Orreatt. ' b

Hearing on November 12,1992

February 22, 23 and
September 23:;2993.

JUDGMENT

On Saturday 8th April 1984 in the carly afternoon around 2,00 P.M., there
was a collision between a Volkswagen Van owned and drivern by the plaintiff and
a B.M.W. motor car jointly owned by the defcndants and driven by the sccond
named defendant Sean Chen. The collisfon occurrad on the main road leading
from Denbeigh to Vernamficld, in Clarendon at a 'biind' curve while both
motorists were in the process of negotia;ing the cormer.

The respective accounts given by both drivers sought to attribute the
blame for the collision on the other by describing the approach and position
of the other vehicle as travelling at a fast rate of speed and om the
incorrect side-of the roadway. Given the real evidence which 1s contained
in exhibit 1-5 these being photographs taken. of both %-hiclns.nt the
secne following the collision, however, it is clzar that the collision occurred
at thc blind curve, at or about in the apex of the curve and that in all
probability neither motoris: was keeping a proper lock—out prior to the
collision taking place nor saw the other vehicle approaching until the
cellision was imminent. 1t is further on the evidence common ground that

neither motorist on appraoching this blind cornor which was described on the




¢vidence as being a right angular corner, sounded his horn to signal the
presence of his vehicle, Needless to say that the accounts of both drivers,
as 1s customary in cases of this nature, sought merely to place both vehicles
on its correct half of the road properly observing ‘the rules of the road' and
Proceeding at a speed within the permitted speed limit. With such ideal
conditions prevailing as the evidence given indicaied and on what was said to
be a clear day both drivers ought to have had not the lcast difficulty in
negotiating his vchicle pass the other without incidsnt, The faet that a
collision occurred while they were negotiating what was a right angular
section of the curve and not at thc begining or ncar thc end of the corner as
one travelled in the dircction of Denbeigh, depending cn which of the two
acccunts of the collision omc chooses to accept, rules out either account
being frank and truthful so as to render it reliable.

The plaintiff's account was further discredited as he sought to relate a
story of a collision involving not only his vehiclc and the B.M.W. car driven
by Sean Chen, but reclatod an account in which after this collision a red
Vauxhall car followlag behind the B,M.W. car collided into the rear of that
vehicle, Not only doss an examination of the photographs takem at the scenc
of the accident (Exhibits 1-5) rule out this as being factual in so far as
it docs nmot indicate any visible damage to the rear of the B.M.W. car, a
situation which given thc rzlative speed of 40-45 miles per hour, which the
plaintiff attributed to the driver of that vehiclc as well as the Vauxhall
motor car, had this account been true one would have expected considerable
damwage to be done to the front and rear of the B.M.W. and the front of the
Vauxhall motor car. Although the plaintiff testified that following the
accident he observed damage to the right tail 1amp of the B.M,W. on being
shown Exhibit 2 and in answer to a question asked by the Céurt he admitted
that on locking at the Exhibit he saw no damage to thce rear of the B.M.W.

It was commom grovnd and not in dispute on the cvidence, however, that
at the point of fmpact thc road was wide enoﬁgh to accommodate both vehicles
without the least difficulty, The evidence here boing that the estimated
width of the road was sbous  wenty feet and the combined cstimated width of

the Volkswagen Van aad thi B.M.W. car was about ten (10) fcet.
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Regardless of this the right front section of both vehicles collided head-on
and came to rest in about the centre of the road. Morzover, it is common
ground that neither motorist sounded his horn on apprcaching or while in the
act of negotiating this blind corner.

Conclusion and Findings.

When the respective accounts are examined, asscssed and tested against the
real evidence of the photographs and of the relative position of both vehicles
taken at the scenc following the collision, the mammer im which the collision
is sald to have occurrcd load me to infer that in all probability ncither
motorist was exercilsing that degree of skill and care which one would have
expected of a reasonable and prudent driver, given the circumstances which
confronted each of these two motorists on the afterrsoa in question, Having
regard to the width of the roadway, in all probabiliczy both drivers were
cutting the cormer. I was lcad, therefore, to rajzct both accounts as not
credible aad rcliable and I apportioned the blame for the collision equally
as betwecu both drivers, .

Damagas.
(1) The Plaintiff’s Cizim

(a Special Damages

This head of the claim was not in issue being agreed to by counsel at the
commencement of the hearing and fixed at $27,445.50¢,

(b) General Damagcs

The plaintiff suffercd serious injuries to his facz and his right foot.
He was assisted from his vas and taken by the driver =f the Vauxhall car to
the May Pen hospital whore he was admitted and treato . He spent threc days
thercafter which he was transferred to the hospital of thc University of th:
West Indles. At this hospital a pin was inserted infc his leg and 1t was
placed in traction. It romaipned in this condition for six (6) weeks. The
Plaintiff experienced sever: pain for a month of this periocd., He remained
in hospital for three months before being dischargzsd using crutches., He
continued using crutches for another six weeks. Befor: the accident the

plaintiff led an active outcoor life. He played football and cricket for
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his church., A4s a resulz of his injury he can no loager pursuc these
activities., Amy attempt om his part to rTun or put pressure on his leg
causes it to become swollzn,

Dr. Paul Wright, an Orthopacdic Surgeon was the spocialist who was
responsible for treating the plaintiff. His report reveals the following:~

"August 29, 1984 this patient was scen

ia the orthopaedic clinic of the University
Hospital of the West Indies on the

12th April, 1984. He had injurics to his
right lcg and face. He did not loosc
conscicusness. He was taken to the

May Pen Hospital where he was admitted,
but his rclatives requested tramsfer to
this hospital, hence his belng seen in
this Clinic. Examination revealed a
young man in some distress.

He had:-

(1) wissing inecisor tecth.

(i1) loose, soft tissuc-gums right
mandible.

{111} sutured laceration to chin.

(iv) swollen tender, deformad right thigh,

X Rays revecaled a comminuted fracture of the
right fomur on an alveolar seginental fracture
of his mandible. He was admitted o the
orthopaedic ward where his factured femur
was Zreated with skeletal tracticn via a
tibial steimman pin. His alveslar fracture
wag treated with an arch bar, which was put
in place by the oral surgeoms. On 22and May,
his fraciured fomur was immobilished in a plaster of
paris hip spica and he was dischargaed home

ou 24th May, 1984.

On the 5th July, 1984 the plaster was
removed and the fracturc was healed. Partial
welght bearing on crutches wos allowad and
kace bending excrcises advised. On the
19¢h July, he was walking wich thc assistance
of onz crutch, He was able to flox his right
knee up to 70°, Mr. Downer was totally
disabled from the 8th Aprili, 1%84 until the
5th July, 1984, He then had a 30% disability
whick should improve with time.®

In 1990, DPr. Wright rcvised his assessuent of the plaintiff to 157 permancat
partial disability of the right foot or 6% of the whole persen.

In fixing a roascmable sum to be awarded for gencrel damages for pain and
suffering and loss of amcnities the following awards were referred to by
Counscl. Thesc were all part cof Mrs. Khans valuable compilation

"Personal Injury Awards Made in the Supreme Court of Jamaica."

Mr. Foster for the defendant relied on C.L.182/G174 Clive Gordon v Desnocs

and Geddes Ltd et al Volume 3y p.59. before Edwards J an assessment on the




30cth January 1990, The facts were that the plaivtiff aged 30 was injured
in a motor vehicle accident on the 22nd Scptember, 1986. He suffered the
following: injuries:-

(L) Fracture of the Mandible.

(2) Severe fracture dislocation of left wrist.

(3) Comminuted displaced f£racture of the right femur,

The disability of the plaintiff was assessed by Dr. Grantel Dundas at a
117 pcrmanent partial disshility of the upper and lower limbs.,

An award of $100,000 was wade for gemeral damages for pain and suffering
and loss of amenitics, Whan updated to February 1993 this sum would result
in an award of $223,000,

Mr. Williams for the plaineiff rclied on the following:-

1. C€.L.1987/M072 Arlington Myers v Sandra Bent Buxtco ot al Volume 2. p.84.

before Vanderpump J. ou 24th February 1984, The facts were that the plaintiff
aged 31 an hardwarc and grocery store owner and farmer was injured on 8th
Novembery, 1980 in a motar/gggigégc. He suffercd the following injuries:-

{1) Fracture to the middle of the right femur.

(2) Comminuted fracture of the proximal third of right tibia.

(3) Abrasions to righu leg.

He was totally disablid for seven (7) months. Unabla to squat fully.
Expericnces discomfore whon driving for long pericds. Injuries werc assessed
at 157 permanent partial disability of the right lower limb.

An award of $45,000 was made for genecral damages which when updated to

February 1993 would aztract an award of $338,000,

2. C.L.1988/L051 Winston Layne (b.n.f. Stanley Layne v Beverley Dryden,

Volume 3, p.7i. assessmoent before Maleolm J. on 25th March, 1987, The facts

were that the plaintiff an iofant aged eight (8) yoars was injured in a motor
veh@cle accident in 1579. He suffcred a badly crushad ¥ight lower limb with
compound fracture of the right tibia and fibula, acenmpanied by shock and
subgtantial loss of blood,

The injurics were assoss=d at a 157 permanent partial disability of the
rigﬁt lower limb. An award »f $70,000 was made for gencral damages which

sun when updated to Fobruary, 1993 would attract an award of $304,000.




Given the fact that the injuries to the plaintiff in Gordon v Desnoes and

Geddes Ltd ot al (reforrzd to supra) werc on a som? what higher plame than

those to the plaintiff in the instant case Mr. Fostor submitted that a reason=
able award ocught to be ia the range of $170,000 te $180,000.

- Mr. Williams not to be-ouk done submitted that the injuries in the Gordon
case was not as serlous as those suffered by the plaintiff in this case. With
this I must respectfully taks issue as it would bo difficult to find two casas
where the facts bore a more marked similarity to cach other. The only difference
being the presence of a third fracture to the left wrist in the Gordon case. This,
however, 1s counter-balanczd by the loss of teeth in the instant case. For tho
purposes of assessment therefore, T find that the Gordon 7 case £o be that which
mest closely approaches the facts in the instant casc. The two main injuries
being of a marked degrec of similarity. As for tho suggested awards made by
counsel the fact that, lzarmed counsel for the plain*iff opted for a higher
figure and learncd counzel for the defendant sought o lean in favour of
suggesting a lower award is by now 2 state of affairs ast out of line with the
current praectice at ths Bar. What is left for the Caurt is to arrive at an
award which can best mezt the justice of the case. This generally is a sum, an
spproximate mean averagz figure, somewherc between the two cxtremes suggestad by
counsel. Taking this guide into consideration and kooping uppermost in my aind
the fact that the inflaticnary spiral has continucd unabated I would consider
that a recasonable award o the plaintiff for gemcral damages for pain and
suffering and loss of amentitics ought to be $300,000.

(2) The Defendants Claia,

(a) Special damages.

This head of the scesud defendant’s clainm was agraesd on by Counsel and fixed
at thc sum ser out in the particulars of special domagss; in the defence and
counter~claim, being $15,504.00.

{b) Gezneral damages.

The nature and cxtzat of the defendants Injurics ar: best described in the
medical repert of Dr. G.W. Smith who attended om the defendant Secan Chen at the

Saint Josephs Hospital. Th-.s report reads as follows:—




“Medical Report 30/11/84

Ra Sean Chen. '

Hz was allcgedly involved in

a motor vehicle accident 8/4/84

and was admitted to May Pen

Hospital that day. He was

discharged on 9/4/84 and was

seen by me for the first time

on that day. On examinarion

then the following was found:-

(1) Abrasions to the upper mid chest.

(2) Sutured laceration to right knee.

{3) Large pncumothorax (i.z. air in
the left chest cavity).

(4) Small hacmothorax {i.c. blood in
left chest cavity. He was admitted
to hospital agaiv thei day.

"Treatment then included:-

(1) Analgecics

(2) Antibiotics

(3) Sedatives

(4) Physiotherapy

(5} Insertion of an iatercostal chest
tube to the left chest and connection
to the underwater scal drainage. This
was done in the operating theatre, The
chest tube¢ was rcmoved 11/4/84 and a
repcated X Ray of th:z chest revealed
that the left lung had re-expanded fully.
On the 12/4/84 the right knee was noted
to be infected honce the sutures were
removed and daily dressings done to the
arca. He was discharged from hospital
14/4/84 and scon again 16/4/84, and 26/4/84.
His chest was clinically clecar and the
right knec was healing satisfactorily.
Bis injuries wzre serious but are unlikely
to produce any pormanent dissbility apart
from scarring Sgd. G.W. Smith., M.B, F,R.C.S.7

Mr. Foster relied on the following awards from Mrs. Khans "Personal Injury

Awards . "

(1) C.L.1984/P116 Clifton Powell v Egerton Brown ¢t al Volume 2.p.226, an

assessment before Patterson J. on 24/4/85. The facts ware that the plaintiff
2 Millwright aged 55 was injured on 9/3/84 in a motor vehicle accident. He
suffered the fcllowing injurics:-

(1) Contusion of the upper back and right shoulder.

(2) Blow to the chest,

(3) Laceration and swelling of the left instep.

(4) Cut on right chin,

{5) Pain in right shoulder-persisting to Novembsr 1984,

Loss of Amenities.

Could not exercise for sonetime. An award of $5,00¢ was made for general



damages. When updated to February 1993 would agsract an award of $28,000,

(2) C.L.1981/W072 Desmond White v Attorney Gemeral for Jomsico Volume 2, p.229.

a trial before Orr J. om 1/5/84.
The plaintiff an impact worker aged 26 injuried -m 19/7/80 was assaulted by
the pclice. He sufferzd tha following injuries:-
(L) 3" x 2" bruisc o back of neck.
(2 2 small scratch marks to posterior lateral aspect of middle third of
leftr forearm.

(3) 1" superfical abrasicn just above left nipple.

(4) 8" superficial zbrasion to anterior aspcet ~f his right leg.
(5) Swollen cender right ankle. X Ray revealed no fracturc.
{6) Bilateral subcomjunctival haemorrhagos.

An award of $7,000. was made for gemeral damages. When updated to
February 1993 this would attract an award of $35,000.

Mr. Williams in suggesting a sum as a reasoasbl. award to be made to the
dofendant Sean Chen for gencral damages cited no comparablce awards., He was of
the view that having regard to the naturc and cxtont of the injurics suffered an
award of $50,000. would be sufficient to mect the justice of his claim.

Mr. Foster submittcd that having regard to the more serious nature of the
defendants® injurics am award in the region of $60,000. ought tco be reasonable
in the circumstances. This submission has much t- commend it.

Having regard to the medical rcport there is vory little that one could add
that falls for considuration in arriving at a reasounable award to the defendant.
There is no gainsaying thas he did suffer serious injuries but given the treatment
he received and with naturc’s intervention this has resulted in a rapid dmprovement
in his eondition and what moy now be termed as a Sotal recuvery on his part to tho
injuries he roceived,

I would regard the sumw of $60,000. suggestod Dy Mr. Foster to be an appropriate
sum to be awarded for goneral damages.

In conclusion, therufors. vhe plaintiff succes’s ~n the claim as follows:—

Judgment for the plaintiff for $327,445.50¢ with costs to be agreed or

toxed, being:~



(a) general damages - $300,000.00
(b) special damag:s - 27,445.50
$327,445.50

less 507 the cxtent to which he is blameworthy.
The defeadant succeeds on the counter-claim as follows:-

Judgment for the defradant on the counter-claim for $75,504,.00 with costs to

be agreed or taxed being:-

{a} gencral damages - $60,000.00
(b) spocial damages - $15,504,00
$75,504.00

less 507 of the extout to which he is blameworthy.

Intercst awarded on sums for special damages at 3% as from 8/4/84 to
22nd September 1993 and on gencral damages at 3% as from 11/10/84 (the plaiatiff's
Claim) the date of entry of appearance of 2nd defepdant Sean Chen and at 37 as

from 3/1/85 (the date of the filing of the reply and dofence to the counter-claim)

respectively and 23rd Septumber 1993,




