IN THE SUPREME COURT OF JUDICATURE GOF JAMAICA
IN EQUITY

SUIT NC. E. 231 OQF 1989

IN THE MATTER of the Estate of
CORNEL KORVIM D'OYEN deceased

ANTD

IN THE MATTER of the Administratiosn
of the sald Estate.

IN CHAMBERS:

W. K. Chin-See Q.C., and Miss E. Chin instructed by Dunn, Cox =znd Orrett for
the Executor.

Noel Levy imstructed by Myers, Fletcher and Gordon, Manton and Eart for the
widow Andrea D Qyen, '

Mrs. G. Hanna in person.
Mr. N. Forrest in person.
Clough, Long and Company for Christopher Yarrid.

Mr. Robbins for Raquel M. D'Oyen.

March 13, 1989 and October 1, 1950
ELLIS, J:
7 JUDGMENT
This is an Originating Surmons in which the executor saeks
determination of questions 1(b), (¢). (djs (£} and (g). For ease of
refoerence, I will recite the questions as they appear in the Summons:
{b) As ko cléuse 9 of the said Will is a2 heneficiary named
therei; ent;tled to sha#és in the Company Autofix Ltd
1f:- |
(i) he wag not resident in Jamaica at the date of
death of the téstatcr; | |
(11} although remaininglresideﬁ; in“Jamaica he was
~ pot wq;king in the busineés of the Company at
the détetéf death Afdfhe testator;
(111} the has mot carried on in the business of the
Cowpany éince-ﬁhe déath of the tegtator; and
(iv) although re-m'ir.ming_. resident in Jamaica, he

has never worked with ‘the Company?



(c) 1In the event of a failure of any of the bequests ;t
élause Y of the said Will are thi sharss to be vested.
-accordiny to the rules relating to intestacy?
(d) If the answef is>in the megative ¢ whom are ths chares
2o ha t;ansﬂegr&&?
{f} As to Llause 10 ofltﬂé said Will whother GLENDA BANWA

Sharchcldurs of the

I

whe sppears in the Regist o

Gompany as. ths owoer ob 2574 of ithe shares is sntitled

to the bequest 1 she is in faet the true owner of
ﬁﬁm said 5haraa?

{8) 4z to clacse 12 of che suid Will how wili che baquests
Tank cnd vest in the event that the residuary estate

insuiiicient To meet-all . these buguests?

b
15

By clzuse of hiz Will dated the 4th of May, 1585, the deceased ¢
Cornel K. D'Oyen mads a quuent of 402 of p;upe; Ly aha buainess known 2s
Auteiix Limited in four elua¢ shares to ﬂezrwn Forrcmt Bverard Lesz,
Freddies Lodenquzi and Christopher Yarrid.

The bequesis are subject to the prov ©5 that each person remain
2 rasident in Jamaicé énd cbnﬁiﬁﬁe tb :aff§”8n.ié.the buéﬁnuss of Autofix
Limited to the Uhtisii tion Gf ine deceased's trusiees.' Oﬁé of the trusteaé
at peragraph 11 of aa:affidaﬁiﬁfof iéth Géééﬁef;;1985,‘haé ma‘ﬂ'statanéﬁgs
which if accepred sug st the Lxhiu510d of thres of thé ﬁétsons naned
beneficiarice a2t alaﬁéé 9 of the Will;‘.fsere iz nolﬁffiéaﬁit refuting the
statement of the truotee

What ié fhe 51 atus of the provmso at zlause § of the Witl? Is
it a comdition precedunt or a sondizion subsequent?

in deciﬁin@ thﬁhsfétus'ofnﬁﬂe érévision; 1 am'assistud‘by che

dictum of the Master of the Rolls im Re AllLu (dec,ased) (1553) 2 All E.R.

at page 904 letcers BE~D civad by Hr Chipﬁauu and I quath

b Bcuqasm Ln ubﬂ case of a Wiil 1t ic in gemeral
the function aud duty of a court to construe the
tectavor’s languags with ru;nonanle Liberalicy
and tc try if it can; to give sensible effect
to the inteution b has expressed. To this
general rule, conditions subsayusnt seem to ne.
to be an exception™
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The provise is in this terw - “that they each remain resident in
Jamaica and continue to carry on in the busicess of the Company in a manner
satisfactory to my trustees".

To my mind; a reasomable comstruction of thet clause suggests that
the persons are to subsequently reside in Jamaica and carry on in the
business. I say s0 since a Will is ambulatory until death, aund to remain
resident, of necessity demonds resildence and participation in the business
prior tc the date of death,

The parvsgraph 11 of the affidavit of X¥rs. Panton statas that the
persons at clause % of the Wiil with the exception of Everard Lee ceased to
be either residents of Jamaicc or te be involved in the business of Autofix
Linited before 4th Septumber, 1587, the date of testator's death.

The comditiun deictated by the provise musi be satisfied before
the legatees can be gqualified for the gifts set out in clause 4 of the
Will.

¥essrs. Newton Forrest, Freddie Lodenquai and Christopher Yarrid
have not in sny way complied with the condition precedent..

- Clause 9 of the Will in my opiniom creataed conditional gifts
which have failed for mon-fulfilment of the condition,

In that prezise, the question posed at 1(b) of the Originating
Summons is answered im the negative.

The gifts 2t clause 9 of the Will would have been immediate end
abgolute if the conditicn was fulfilled. The failure of the gifts at
clause 9 creates an intestacy in reiation tc those gifts and in the absence
of i contrary intention they would have had to be vested under rules
relating to intestacy.

But clauge il aud 12 of rhe Will are suggestive of z contrary
intention on the part of the testator. Clause 1l gives and bequests the
rest, residue and reuvainder of_chg testator°ﬁ_state9 excepting those parts
specified at clauses 4 - 10 to his trustees ¢n trust for certain namad
persons.

In the circumstance, the question at 1{c) is in the negative.



Tiie answer to question 1(d) 1s that the failed gifte (sheres) are
to be transferred to the trustees on the terms contained im clause 11 of
the Will.

Clause 13 of the Will purports to give sixty per cent of the
property and business in Autofix Limited in three equal shares to three
persons including Glenda Hatma. It appeirs that Mrs. Hanna is and was
the registered proprictor of 25 per cent of the shares in Autofix Limited
at the date of the Wiil.

Thers is ao dispute that drs, Hanne owned 25'pef cent of the
shares. = She thorefore beld an alienable intarést in Autofix Limited at
the date of the Will.

In that c¢ircumstance, Mrs. Clenda Hanns is uot; without her
electinggrentitléd te the bequest under clause 10 of the Will, Ir my
opinion, she should take against the Will,

I so held in answer to question 1(f) of the Originating Summons.

© Clause 13 of the Will bequeaths legacies té certain persoms. The
question puszd at 1(z) seeks a determination of the rankings of the bequests
in case the fund from which the legacies ave 2o be paid is insufficlent.

If o fund for the paymeut of pecuniary legacies is insufficient, '
the legacics must abate rateably subject to priority among the legacies.
(See Theabzicé on Wille 13th Edition at paragraph 2078 und 2079.

" A¢ peragraph 2079 the learned authors say that as a general rule,
goneral legacies are prysble pari passu unless the testator has indicated
that somé should ha%e”prioritji'

It is uy oplnion that the leganis at paragraph 13 of the Will are
general legacics albeit contingent on the legatess attaining twenty-years -
of age.

In tho absence ofiany:indicatiun as to priority between the
legacies, I hold that they are payable pari passu and subject to abatement
rateably.

Coste to the trustze to be borne by the estate.



