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have had the~cpportun1ty¥of raadlng in drf

7f_ of Campbell _,A and I have come to the same conclusion_ﬁbu wzth somg

relnszanae.and':egre:, nanely tnat the appeal shculd be dismxssed and the1 ;T j1.E“

:iJudgment f

Lt
-"-4

J afxlrned.g I w1ll set out below the reasons for hatn;f'

5”reluctance and reﬂret, and also observe *ha; in. tn ;iong run it seems tc

f_ﬂarthat Wﬁile the Pr+m3r¥ facts are Slmpla, the prqper 1nfercnces tq ue '

'“fd;awn from tnem are not and that thh atate of the law 1n thls area, th323 Qf:g'”'”

qfi the mgde Of sale to be adopted by tno mortgaaee in selllng the

'l_jmngtgageﬁ pxoperay and his pqssible_llaullitg arising theref:am la not 1;i:”

I alao suspect, Wlth 3espect, that the declslons

'-?free from diIflcultj




- =;f2;lffi.j

Frrsf as To The facfs.i The p}alrfcff/appelian#

.:::f_Moses Dreckef? (hereaf?er called The mor?gagor) was & Jamaican worker o

”f:_who migra?ed +o Engiand apparenfly prsor o 1960 He :s descrtbed as

"-aa mechanlc, and in. 1962 There was boughf sn +he name of h{S mofher and

'-j:hlmself as JOIHT Tenanfs a plece of land ;n a subdsv;snon.LoT 1?0, parf

- of WaEThaw Farm, now xnown as 6 Tangerine Road The !and was Transferred

. ﬂiTo Them on 27Th Apr;l and Tne Transfer reglsfered on 35* May. 1962 Has_*fif,’if"

| o mofher zs descrtbed on The fs?le as a domes*:c. She dled on The 6+h

"March 1978

iT |s reasonable To assume Thaf :* was Moses DreckeTT

':“'~ The morTgagor who pu? up The money for This purchase some %900

i j_(now J$1 800 OO) They dec:ded To bunld,_and in 1964 enfered lnTo an

"liarrangemenf w;Th The Rapzd Vulcanizlng Company L;mlfed by whlch fhe fffi??“'

' -_{'TCompany suppiaed maferlaksand 1abour for The consTrucf;on, and Took on

”:jf* The 24+h Sep’remberF 1964 a morTgage 1n The sum of %3 200 (now J$6 400 OO)L':”

'.f'_-ThaT morfgage Nas reglsfered on The 28Th Sep?ember, 1964 If |s

.a'reasonable fo assume Thaf an +he usuaE way fhe Company {hereafTer caliedkﬂu -

Ti-ffhe Morfgagees) kepf The regis?ered T:Tle,_Vqume 852 FOIIO 1, and Tha?

“ff_fhey would undoubfedly have been aware of The prlce pald for The Iand

:J;i and |Ts vatue when fhey Took Thelr morfgage._ iT iS nof ciear wheTher The

]if mor?gagees Themseives builf The house, or whe?her They on!y f;nanced ;T

o__supplylng maferlais and Eabour.. Pr;ma fac;e 1? wou!d be reasonabie To

' assume +ha+ ?he house and Iand were worTh ;4 100 (J$8 200 00) or more, ff'*”:* 8

L ?he morTgaoees lenT up To The cus+omary 2/3 of :Ts value, {JSQ 600 00).-;_?31~f-;]::;

e The morfgage provsded for 1n+eresT af The ra?e of 8% (monfhly lnsfalmenfs

"f{_.of %21 6 8) and for ssnking fund or capl?al repaymen?s of %36 per monfh

: e:anak’“Q a *0*6* Of r37 5 8 Per monTh The house had Three bedroomS, _f?*fvi

"'finvang and d:nzng room krfchen, Two baThrooms, car-porf and hetper s room5f*

' jf and bafhroom. l? was renfed ou? aT %30 per monfh To a s;ngfe famlly, and

- -was so rented up To The Tlme of The sale.{ !T w;ti be observed Thaf +hus

3.f moderaTe renT dtd n01 cover The monThiy oufgoangs,_and fur?her Thaf an The f;i-




ev:dence one AtTamonT Henry, Whu satd ThaT he Took care. of The premnses il

for The merTgagor, cofiecfed The rents. eTc., sa;d “that hg: sperf some
:_$5OO.OQ;Qn_IT:Dy_way ofqmainfenance._--ea .
No? surprls:ngly The morfgagor feil |n+o arrears WITh

'-Qpaymenfs of +he pr;ncnpai and: :nTeresT On The 2nd July, 1970 The -

r?gagees gave +he cusTomory one. monfhs nof|ce caillng for paymenf of;'f;:?'

'5¥The princ:pai debt and: interest: efc., +hen due and. Threafen:ng sale 1n:f3.j;:

sﬂ=defaui+ (The noTuce cia:med ThaT some: +en monThs anTeresT was Then
due).-_!f appears ThaT The mor;gagor consu!Ted iocal so!tc1+ors

- (Messrs- Samuel & Samuel ) who: wrofe offer|ng To pay up the ! arrears of

L anferesr but: This was. unacceptable: to. The morfgacees who pressed for

- paymenf of +he entire debt- and requ1red seTTlemenT by +he end of OcTober:ﬂf“ -

1970 or Threafened sa!e._ They wrote: agaln on. 3rd November, 1970

adv151ng that The proposcd sate wouEd ?ake piace on: an December, 3970

at: The offtce of a reai esTa?e agenT Nr. Cq A Jacques._f &
e The proposed saie was: adver+|sed ins Two coples of The

Dalfy Gieaner, and Though +he adverf|semen+s were small, no sssue was

rajsed. as. To Theer adequaCy.; The "Parflculars and: Condlftons of Sale I

¥ were'puT.ln-eV|dence. Condition 1 declares: ThaT "The sale'is. subgec? +o”553}

~@ reserve price. f:xed by the vendor.”. There is no evidence’ of what Thaffff"

: reserved pr|ce was orif any such reserved pr:ce was-in:fact f;xed andf:-”--~

'-+he mor?gagees‘ aTTorney expressiy sTa?ed Thar he did nof reiy on The
pathcuIars for +his purpose., In. facf he argued Tha+ no- such reserve

prlce was necessary inlaw,

The sale Took place as- scheduied on the an December,_’ﬁ*'

i 1970, " The properTy was. sold to.a real. es?are dealer, ong.

Mr.. Da“-’-“i--- Edgar Pennant for J$6,400.00. AT that stage, according'to an. "
 account. rendered byhfhe;merTgagegsuQﬂﬁzprhfianuaryga1971,LTheﬂmerfgagéf:f”*

debt was Some §5,322.00 and when: the. costs of the sale.and othier charges - ©




' ~fcwere deducfed The sale realxzed some $117 00 for ?he mor?gagor.  “f”_;j;f,
o ' On The 29+h OcTober, 1971, some eieven monfhs [a?er,
| ';The purchaser aT +he sale Mr. Pennanf, resoid The prem|ses fcr

' J_J$14 400 00.  !n under e year Then he reat:zed a prof:+ of 125

'a:'h‘s Purchase. f?fff‘" i

There ts no ev:dence as fo The sfafe of Tne premfses

.Tzzwhen The saie Took place on an Decembers 1970, save Tha? lf was Thenngi" B

:zi_renfed or Tenanfed Nor :s There any eVLdence as To ;Ts cond!T!on

= when JT was reso!d eieven monThs iaTer.c There iS no evrdence as To e
;.whefher or noT ur._PennanT made any lmprovemenfs before he re—scid

As we w;IE see when we Eook a? The iaw The crucnal

'V;eequesTlon tn The case was wha? was The marﬁef value of +h|s iand when'

'£ soId by.fhe mor?gag ses aT The aucf;on? Wes aT sold a? an under vaiue,.

JEC

°f.And if so by h'w much? If The morfgagor was To galn any redress in e }_ffJ y

"Thls achon xn respeca of: hls comp!ainf Thaf ?he prem;ses had been sold ;f'v' f;3

“1_reck!ess!y or negl:gen?iy:af an Lnder vaiue, he had The onus of produc1ngf'_:;ﬁ7
- ev;dence To esfabllsh whaf was The marke? vaiue of 6 Tenger:ne Road on orfj"~

7'.ffabouf The 2nd December, T97O Whaf was fhaf ev;dence?

Though The sate by The mor+gagees had Taken piace |n ':zrfif:;"_;.

i f December 1970 The presenT aCTion was no? commenced Ts!l The 29+h

"71_::November, 1976 when ?he wr|+ and sfafemenf of cialm were flled ThIS

,c'ewasaa;coupie of days before The sxx years perlod of liml j;onuwouid have i
i fweji7;rfc;:expired The case_lTseif was no? ?rsed unfsl The 15?h and 16fh March

;_f31982 (The responden+s clanm +haT ?his occurred oniy afTer They had

":_”i+eken ou+ prOCeedings Tofdlsmiss The achon for wan? of prosecufion)

'-in vaew of +he delay fha? had occurrcc The prob!em of securlng accepfable_iﬂ3 B

';jf:_evxdence of Thegm' "'r 1970 was obvaously a form&dable .

"fone. The ?rtal Judgc d;d nof accepf sT and so far as The evcdence THaT ff

'fiwas glven goes re saw and ?card The wsTnesses and [ do noT Trtnk he can

"V]f_be fau!fed on. Tha? score.‘crefeyﬁf




R The flrsl wxlness was- e.“real?or" (l e. a. dealer ln.real.i
eesla%el He clalmﬂd lhal he had 1rspecled The properly ln 1971 and S
--valued tT Then for $l4 OOO OO He did noT go lﬂTO lhe busldsng lnri:h. .
e_crossﬁexam|naTlon it ?ransptred lhaT his valua.ion end enspecllon‘eae.n
mad in 3974 (no? 1971) Though he ans;sled Thal The valuaT[on relaled |
. back To a?s l9?l value lhe supporling w1+nesses were noT very helpful;evl_'
One was a lady who OWned a house in” Tne same aree,. and suggesled Thal :;-r
At was. SImxlar To +he morfoagor 5. house.” She S“Id Thal in 1970 she g
wou | d have asked $30 OOO OO for her premlses._ AnoTher w;lness was e.rel_ee
' conlraclor and builder who had seen. The bu;ldzng from lhe ouTSIGe B
_descr;bed lT as be!ng in good condilzon, and suggesled fhal ETS 1970 o
.'rvalue woulo have been $22 OOO OO and lhal |T should have fefched $15 OOG OO
..aT auc#lon.- Anofher wl?ness was: an. ad30|ning owner on Tanﬂerlne Road who
owned a duplex ( i.2. Two houses jOlned Togelher) for whlch he had pasd .
'#7 500 ($l5 OOO OOl in. 1969 The duplex had on one: snde four bedrooms,
ba?hroom, lechen and llVlng and dtnlng room, and on. The oTher Two bed-*r..
: rooms, kllchen, balhroom, llVing and dinlng room.f nll Of Thls ev1dence dlﬁ

nolhing lo answer lhe maln quesllon wha? was The markeT value of

"_ _6 Tanger:nc Road tn December, 1970

- ln lhe flnai analysrs lhere.w@e onlv ene bit. of real -

..leV|dence on: lhe pulnT and Thal wa The_und15pu?cd facT Thel Mr._PennanT

eghad resoid The prewnses ?en mon?hs lafer al a prof;T of 125%

o Whal of The auclson llself? No ev;dence was. offered lhaT

.'. chellenged The cunduc| of ?he aucl:on. The blddlng sheeT was puf ln by
._consen? l+ showed lha% There had beee four persons blddlng (all real
._esTaTe dealers) ?haf The open;ng bld had been $l OOO 00 buf soon - rose'.
';To $5 OOO and af er some bldS in That reglen concluocd wnfh Mr‘..Pennanl’7

bid of $6 400 OO _ ThaT he: shouid have re-soid Tcn monlhs laler al

514 400 OO may . Speak: volumes, unforTunaTely by ilself |? is ambsgueus.-::

it does not answer. Fhat wi may: have been an. excellenl salesman or that his.'

- or-

purchaser may..-have boughl/more than hc should, or that there had been. soms’

L alTeraTthrln-the_premlses._ | do nof,agree_fhaf-lhe re-sale price ten




.]f monfhs Ia?er was _“no +rue Jndlcafion as To The True value of The _jfe _o.:Z5

morTgaged properTy a? The flme of The aucTton.__ in normai +|mes IT

”.:.ﬁ would have been a: zacfor of grea? sagnlficance, buT t? would have ;ffﬂj

needed supporfing eVIdence To establ:sh_fhaf sngntficance and I do
'Tj noT Th:rk ThaT we car bitnd our c=vyes ?o whaT l descrlbe as The

TJ; UndISClOSed premlse The vasT flucfuaf!ons Tha* +ook olace (and

conf:nue) ln :he vaiue of real es?aTe !n Jama|ca |n Thaf peruod

coupled WITh The effeCT of devaluafuon and ;n.!aTion; l+ shoulc be  '_;3wf.\}%%oo

v:den

nOTed +ha+ The mor?gagees calted no_

 and elecTed To sT:nd on

ThaT There as-n

To answe .,"'

o E Turn now To ?he Iaw,ﬁand iT is fair To say Tha? xT 15:' -

'“:i  noT |n a very SaTleaCTOFV eTaTe.; The auThor ';:sffhﬁ# have been CiT d

' ”;;and There were many, show Thaf The cour#s have aiferna?ed befween

”eshowlng concern for The morTgagor and a w1. o ofpro?ecf hlm ogalns? a g

':f,_mOrTQagee who reckless*y SE'ES Off The morfgaged premlseS, concerﬂed only :e
”*f;]fo recover hlS morTgage debf whtle on fhe o?her hand The courfs hav@
fefisfafed ThaT Tne whole obJecT of Taksno securlTy for a. ioan ‘5 TO enab!e

ffwfhe Iender or morTgagee To recover has money on The borrower s defaui+

| .]:and Thaf The obJecT f The morTgaoe was fo enable Thls To be done speedilyf

;:and aT The worfgaqee s convenieUCe. ;-ff;elﬁfg1-'

As 1nd|ca+1ve of ?he firsf approach see. MarrioTT v. Anchor_T'

'*.;;Revor5|onary Co., Lfd?;

(1860) 2 G:ff 457;'66 E.R; 191 where Ssr 'ohn

'{Q“s+uar+ vf Ch ObaerVed:

Where =% mor?gageeqehfers,rnfo possessson
- of the: morTaged estate, with a-view. Fo-
.:_:j-'-‘;"saies he is bound to .act: with the same.”
VQZecore,énd the same prudence, and to use,
i hich = prbden? propriefor
i _ . to: have thesale: conducTed to.
-TThe grea cs* aevan?ege.-jl; i -




B 7° -

Thls had- beer a case cf mor?gaoe of a sh:p, and beTween;.*¥_ R

taking poss%ssson and sale the mor#gagee had used “the vessci S0 bad!y L
that iTS va!ue deprecgafed "The morfgagccs were held Isanle for The
loss in value fherbby caused The deC|s'on was aff:rmed on appeal._f j¢-
'__(1861)3DeeF&J 177345 ERs B4 e

Sir dobn Suarf fcliownd h:s own decnsson and repeafed

- his views in WOlff Vi Vanderzea (3869) 37 ¥ R 547 20 L T 350 where
he_sa:d. _ _ . _ R IR

Lo mortgagees sell ot only their own
S properTy,-but that of ancther perscn, -
not only the property: mortgaged but plso
- the  eguity of redemption. Where a .
- mortgagee in selling the mortgaged -
property fails to use proper’ precau?ions
" in‘order ‘fo'obtain the best: price that"
. can be obtained, such conduct is '
'f:?:equ;vaienf o wilful npgiac7 and - defaulf .

ln Woiff v. Varderzee Ths morfgaged properTy nad been

.m;sadverflsed by #he auchoneer in The parflcu!ars of The Saie, and bu{= ,_

©for. Thls mtghf have ‘sold at’ a hsgher pr:ce.- :"-'W

| .On the: oTher hand The courTs “have frequenfly Taken The

_ : view: ?haf a morfgageﬁ-an axerc;sung h;¢ power of sale of Th; morTgaged i
..premlses should’ be Itable only: for fraua, noT for ﬂegtigenCe' P”“'“: .

For examp}e see’ Kay J., in Wﬁrner v JdCOb (1882)

- 20 Ch D 220 oT 224

."The'resJ!% seems  To' be that.'a mortgagee is .. i
strictiy speaklng not'a trustee of the
- power of sale. It is a powerigiven fo him"
~ for his own benefit, to enable him the
' better reafizc his deb+ "1 he exercises
. it bona fide for that purpose,-without
R corruthon or colliusion with the '
. purchaser, the Court will not interfere
“even ?hough the sale be very disadvarnta-.
' geous, uniessindeed the price is so low
-~ as-in 1Tself To. LER eVidence of fraud e




See aiso Farrar v. Farrar Lfdif}SS&):4Q:Ch, D;t395;ﬁfAfH¢éQé_398 
;. Chuffy J'; sa;d R R L e R

'3"A morfgagew EXQrCESlnG a power of sa!e el

is.not a frustee of The power.. The

 __power arisesi by contract with The T;.t

S mortgaaor, and fors part of the . -

-~ mortgzgee's securlfy.f He 1§ ‘bound fo fs;\

“isell fairly, and to take reascnable

. “steps to cbtain a proper price; but he
“eimay proceed Yo a foreed sale. for the
.]f17_purpose of aaying *hd mor+gcge debf

'_-oot.o-oo-ovul

o The. morTgagor Has ne' r;ghT affer fhe e
- .opower has arisen to'insist that the =
. mortgzgee shall wait. fo.-beffer 11mes
Q_-before sel!tng_.;;.;...,... S
-g~.ﬁ”'The morfgagee hgs a- r:gh? To obfain
0 payment of ‘his debt’ Through: the
iiexercise of his powar: when. it has

 3.{ar;sen, without rggard to the' then _.f*--;:ﬂ'“

. existing condition of the market,
" He cannot be: required to: run: any -
coooriskiin pos?poﬂang the saies_or to

";5specuiaTe for ?hf or+gﬂgor s benefi?

On appea!, aT page 410 L:nd!ey J.é_sazd

“A mor?gagee w:?h power of safe R
--g?houoh often’ called a Trus?ee s sn-g;;.;

“tfrustee for.sale, A mortgagee s
Loo.under ob!ngafions to the: morfgagor
o but he has rights of his. own which

© o helisientitied to exercise adversely
w__;To The morTgagor.:_....., : L

: “_BU? every morTgage confars upon The P
.mortgages the right to realizs his =
Cosecurity and: to-find a purchaser i

.- he.can, and if in exercise of his -

.7 power he acts bona fide and tzkes
'::~reason=bie precauf:ons to obtain a-
“s proper price, the: mor?gagor has no
i redress, éven’ e!?hough more” mnghT have

i been obtained for the property if The
-[:saie had been pos?poned Mo

K'Vf:very different position from a {,;,]:a:.-%~3$iﬂ S



9;-a_”"
|$ WEII be noTed Tha? Though sTressang The morTgagee s
- righT to realize hIS securify at wti!, once ?here hcd been a defauiT

”bo?h Ch1?+y J.; and L;ndley L.J., had spoken Oi Tne need ?e ses ThaT

'uﬁfhe morTgagee Took reasonabte sfeps To obTann a proper pr:ce., Reasonff

_able sfeps however dld:noT lnclude posfponlng The sa!e.-

In Kenredy v. De Trafford {}896) ? Ph 762, a? 772

Ltndfey L. J., rev:ewed ?He pnrase he had US@u 1n rarrar's case: abouT The
. morfgagee W?akmg reasonaule prec;uTlons To ObTalh a prooer prtce.“ He o
sazd

nhe reason why ?hese words were added.
o o wasithisi A mchgagec is not a —
._f}}?rus+ce ofa power: ofszgal Scforathe
- mortgagor et all; hls_rjgthis To . o
o lock after hlrseif first.. But he is.

- not.at lLiberty to.look: after his own.
S nnforesfs aione, and. it.is not right,
. or. proper,.or legal, for- him, either
o fraudu%en?fyj or-wilfully or
- recklessly, to sacrifice the proper?y
. of the. morTgagor Tha? :s ablgme

1+ qu% be seen. Then Tha? The forecaST:ng of an obfigatlon =
o Take reasonabie precauT:ons To ob?arn a proper prlce had shrunk fo one
a;nOT To acf rackiessiy.f,'ﬂx | L S
T When The case wen+ To The House or Lcrrfsy (]897) A c. 180,_]
- Lord Herscheji aT 185 saw The morTqagee s duTy as: Jelng ene that FGQLIFed.
him to act in good faiTh Referrlng +o Ltndiey L J.,.an the. passage C|Teds;”
..above,_he sasd | B SO i

HWell 0 Thlnk Thaf is al§ covered reatly
o by his. exercising tThe’ powcr committed -
i to.him in good: faifh.: I+ is very .-

S difficultito defire. exhaUSTzver all
fg3+ha+ wouid be.included: in:the words

“'good- faith', but I think it would be-ﬁ'

" unreasonable To require the mortgagee |

~to do mere than exercise his power of
- sale.in that fashion.. Of course, if .
_ he wilfully and recklessly deals W|+h_
- The properTy. in: such. a manner that the
interests of the mortgagor are sacri-

“ficed, | should-say that he had not. been
o exercising h:s power o* sale |n 9ood
o fai?h " : : SRR :



f W:Th respecT, noT a greaT dea! of QUtdance had been maoe

jiavajiabre_ﬂ;One does no_.

"ﬂisa!e af ha!f The proper DFECL a sacriflce? or musT ?he dtsproporTIon

;be greafer? The same quesf;on mus# ba aaked of Tbe use uf “recklessfy“v

. {Es seiiing a# haifi_ﬁe markeT price'?_. f;”ff,a;ff;jfj,” B

Over fha years and prlor To The Cuckmera CaSb ?he oniy -

"*.clear ponnfs fhaf had emergediseemad To have bean +hase.- i

'(a)'Afmor?gagee could noT anfer lnTo g

eollusive: saia, “that. is one.in’ -

~which he sold to! some relative or

. related business associate or any:-

. 'sale in which the parties were. nof'__ -

L at arms lengthi Sze Marfnnson Vet
- Clowes (1882) 21 .Chy 7D, 857
'if{ NaT|ona[ ‘Bank' of AUSTFEIIB v. o

;ﬂfiuaned Hand in Hand (1879) 4 App. 3
©i Cases 391 (P/CT Hodson v.;Dean
15 (1903) 2 Ch 647 '

; clf;The morTgagee or:h'sﬁaucf;onafr eI

-#;Iess Than it m.gh+ The morxgagee _”3“' R
 _m=ghT be held responsibles "
ol fE VL Vanderzea {supraY; T
oo Tomline v Luce. 7888y 41 Ch. 9 572-
:”T(1889) 43 Ch D 191 (C A ) :

L The mor*gagee anfered 1nfo Qﬂfi’*

.ﬁ55p05565550n and: mlsused The propcr?y,
solreducing’ th value he'would be

‘L _jhe!d liable: See Marriott v.: Anchor

g f¥fReversuonary Co., fsupral): and

Sl MgHugh v, Unxon Bank of Canaua (19!3)
'ZEﬂA Cu 299 '

MCHugh v, Unton Bank cf Canada (19?3) A C.-299 (P.C )

."J}ffaaparf from es+abl|sh|ng The tsabilny of a morTgagee who enTered lnfo ﬁaa; 

}ﬁfpossessﬂon and mtsus;d The morfgaged properfy, con?ained ln The opinron*

-fidei:vered by}L_rd Mouifon for The Judzc1ai Commaf?ee, an observafion afa
;;ﬂpage 311 whlch echoed ?he ear!ter d;cfa in ?hese cases._ He satd

f'”iT is wali se??lad iaw fhaT it Ts the ﬁﬂﬂ a
o duty of a morfgagee when' reallz;ng The ST
- mortgaged property by sate to behave .
oo in conducting such real:zafion as'a. L
- reasonable man would behave in The 3.117’-'*""
~-realization of his own_properiy, so.
Cothat the mortgagor may receive credaT
i for +he falr va!ue of The properfy
'fsotd i SR

now qunfa wha+ s’ meanT by "sacr;flce"? Is éf-.ﬂ'-"



in an garlier case, Coison v. WIiiloms (1889) 61 L. T 73

' 58 L Jo._539 Kekewlch J., had Tried To reconcsle The Two streams of
au?horlTy by pOInTing ouf Tha? Though The mor?gugee Was. nOT a ?rusfee of
the- power of sale, and couid sel% when he pieased he wes, bound %o also j
remember *he posaTton of ?he mor+gagor, or. second morTgagees He sald .” 

“A morfgagee bezng owed a cerfaln sumon. .- .
security of land, cannot’offer it o a.vfﬂ3ff?e:'
'-purchaser merely. for - that which would = . =
I cover his prlnCipgl,'lnTereST ‘and
.. costs, 1neependenfly of the velug of.
the property. If thereis'a margin @
- .which can be reasonably obfained, he
Simust remember That there is the
o mortgagor,. or. posssbly @ second’
i_mor?gagee; cla aiming. Through him or
'V_poss:b!y other persons having. charges. .
who are enTi?Ied To be cenSiderec._r'-

'jfBuT 5o Iong as he exercnses the power
-..‘faarly, with that in vnew, so.long. -
iasiThereis no-fraud: in:a legal aspec+
o - of the tase, so leng @s he does that
" which he can. to realise a-fair price, he. -
o dsin ' my ludgmenT enTlreiy free_.....;..-

'in The Relsﬁnfe Permanenf Bunialng SOC|eTy V. Harwood S mper

'_(1944) 2 AL R, 75 Vaascy 3.; neid ThaT The creznary merTQegee s du;y

'.0“ sale was. 7o Take r9350ﬂ0b|e DrecaUTLOﬂs_To obTa;n a proper price, no? The -

_:besf prtce. .HOWcVuF he v nT on Tq flnd Thaf BUIIdlnC SOCteTy, selting
under aTs power of SQIe 1n & mor?gage, nad a hegher du?y, That of 2

-fiduCiary selier, under sec?:on 10 of ?he Buzlding Soc1e?y‘” Ac? 1939,

-_and as such ET was__ L.rwduty To +ake sTep= ?o ob?atn the besf price.

: in Cuckmere Brtck Co.,'ETd.; v. Mutual anaﬂce Ltd., (1971) 3

: Ch--94°~'(19711 2 Aii E R, 6?5 (C A ) The CourT of Appeal in Engiand.

rev1ewed +he Two .znes of auThor;Ty ; iT was baSIcaIEy a - cese whlch fel(
within Type (b) abOVb, 2 case 1n whlch The aucfioneer had: misdescr]bed The
: properTy in The pﬂrTicuIars of saie or ra*her The adVethsemen+s of The

' -sete omLTTlng *herefrom The facT ThaT plann'ng eermtssuon had been gaVen..

for the- erecflon of jlgjg on. ?he morTgoged 1cﬂd Thc result of the

- omission was alieged To be Tha+ fhc sa!e falled To attract builders who L

would have been 1nTereSTed an bulldang fluTS; and. Tha1 the. land was

.COHSGQUenfiy So{dif T:iess Tnan e#s Truel_alue. -The mortgagses: in defending. o




| : 'LfJiz;[*J =:¢r-v“' |
:-The acTton brough? againsf fhem by The mcrfgagurs alieged fhaf The:r

: ;onIy dufy was To show gooc fanTh 1n exercnsnng Thesr power of sate under

'f:The mor?gage._ ihey had ergaged The ﬁ@fV£ces of compefenf auchoneers :53-"

'uﬂland were no? i:ab{e for any neollgence ThaT The aucflonbers comm|T+ed.a;g;f¢ “"

:T ’TheY relaed on: Kenﬂddv V--De Trafford (supra) and denled ?haT They had
HaCTed fraudu!cn?lyg w;tfully or recalessiy.uzxff.ff'-:f3" '

The worTgagors reieed on Lord Moulfon 5 dtc?um :n

'f  Mc Hugh v. Unron Bank of Canada (supra) and Tomlln v. Luce (supra)

Saimon L J.,_rev1cwed *he Two !lnes of auThortTy a? pages |

'jf{j'as {AII E R 643) e+ seq.; a+ page 966 he sald

D —-jw._

'_"IT is :rposs&ble To prefend ThaT The lﬂ-;]:;;;?,ETV
istate. cf 'the authorities on Thns e
Jo branch. of The law is. enT;rely el
Jggmhsmﬁbw._ﬂ@waweswﬁdmﬁaQ~”
. which suggest that unless’ a’ morfgagce
Joacts: in bad'faith he is safe. His
—enly obltgaTlon TO The morTgagor is’
. not fo cheat him. ' There are. oTher o
Lodicta. which: sugges? that In addition =
- To the duty of acting. i_fgood Aaidgh,
he' mortgagee is under 2 Ty Fo Take
_-éasorable care to obtain whatéver is.
. the true marke? wvalue of the! morToaged
: g;.property at The women? ‘he: chooses to
L sel b R compare for example DR
CUKennedy V. De Trafford (supra) wafh
"?Tomiln v..Luce (supra) : L

_ffﬂfThe preposafson that The morTgagee
" Towss both duties, in my:judgment, e
'; represen?s The True v1ew of The igw. ....?:;' };f'~ o

 And ot page 968 (646):

.j_accord!ngfy conciude, bofh on ij*_-f;:”'
principle and au?horl?y, that a "
_ 5morfgagee in: exerCtSing his power of
- sale doss owe a duty To take i
:freasonable precauT:ons o, obTa:n The
oo true market value of the: morfgaged
o property. at the daTe_on which ~he.
© . decides to sell it No doubt in.
declding whether he Kas fallen short
ool ofthats uuTy The TacTs musT be. ioaked
i et broadiy,“and he will not be
__j,adJuaged fo be in d fauiT unle;s he
wroiscplaintyion +he wrong snde of +he
".'_fme "__'_--__ . S - B




B

IT was perhaps |nev;?abie Tha? w;Th The growfh of The
: ?or? of neglagence #he courTs would come ?o fhe conclus:on ?haf a du?y
"liof care: ex;sTed in Th{S fseld Ciear!y, fhe nor+gagee and The it
'morfgagcr were ”ne:ghbours", and a dufy of cwre owed by The one +05 :ﬁ;E
' The ofher. Whaf is hcwever sTtil at: !arge is The sTandard of Thau duTy.if 
'.We have ST!!I To work out: The iima?s cf ?h@ du?y, gran?ed Tha? +o:§ff' B
- conSiderab!e exTenT ?he morToages is noT a Trusfee of hss power cf.sale,
- and may for exampie choose +he T|me of sale TQ sulf hss own Conuenlence;i'-'
| | Cros,, L J.; cxpresseJ sxmilor vigws: aT page 96Q (646)

.eT'seq' He ?oo preferr@d ?ne v1ews expressee ln Wotff V. Vanderzee

o (supra) and Tomfin v. Lucm (supra) To Those rn Kennedy Vs De Trcfford.
_. Ca;rns, L J puTs The maTTer Thus af page 977 (AIt-EQR,_

e “The issues in’ Thss appeai are:r (1)
7 Does’ the du?y of the mortgagse to a
" 'mortgagor on “the sale of the: B
o mortgaged: properTy include a duty .
- To take reascnable care to obfzin a.
Sl proper price or s it sufficient for -
- the morfgagee To act honestly and
C U owithout a reckless disregard of the -
"'lnTeresfs of The mor+gagor? sesranes _f_v

n (1) l flnd |+ lmp055|b!e sa#asfacforeiy
- To reconcile the authorities, but [~
S think the balance of au?horlTy'!s in
ﬂjffavour of a duTy of cnre ;. memnn

eesess lowould hold fhaf The prcsenT S R
deferdants - had a duty to take reason-'ff-'~
.- gbie care tc chtain = proper: nrice for-
the land in the 1n?eres? of The morfgagors .

5;;(emphasas suppiled)

: IT W|El glve some ;nd:caTion of The difficuiTy still posed.:
by The necessn?y of flndlng The proper sfandard of the duty of care To
nete Thaf in this: case, Though aii The Judges in The CourT of Appeat agreed
that There was’ such a cu+y, onEy Two of ?he Three found that it had in _
~fac? been broken iﬂ The case, and Thaf ln fhe resul? They referred The .
l.maffer back for an’ anqu:ry as To damages,_i c., wha% loss had the. breach

: of duTy caused To the morfgagor.



”'fshpurchasers.-:;bﬁy_“ o

The Cuckmere case has been foflowed by The Englzsh CourT;b

"3f_of Appeal in Sfandard Charfered Banm L+d., V. Waiker (1982) 3 A!i E. R.f.i

e been made TO a relaTed company., GfViﬂg The oetnton of The Pravy

.'fﬂ.Counc1I Lcrd Temoteman observed ﬁfTer rev,ew;ng Tﬁe cases, aT page .

'-71355 - (Aif ER 593

"tn he view: of Thts Board on auThorITy

~and:ion- pr:nc;ple There is.no hard and -

b“fbffasf rule. that 2 morfgagee may not selt “‘eTi.' |

dola corpany in ‘which he is: 1n?eresfed
L The morTgaoee and- the company seeking
,"g;#o uphold the TransacTion musTtshow +haT
~the sale was’ in good faith'and that the :”
'q,morfgegee took:reasonable precautions.

- ¥o obtain The best price reasonably ob?aln—i”fz'”

‘3_¢~;*_;a;fﬁ U able at the Time.. 2The! mertgagee is'not
Core - Rowever bound Fo0 posTpone the sale in. ?he
~hope of obTainlng a betfer price or to.
o adopt a piecemeal’ mefhod of sale wh:ch
. could only be carried ouf over a. '_T___,,
_-“TsubsTanricE pericd or at some: risk of
'-:ﬁ[loss.?,f (emphas:s suppl;ed)

Their Lordehsps held on’ +h~ fac?s Thaf The morfgagee had

"::'no? dlscharged The onus of prov:ng an !ndependenf bona Tlde sale, an onqs

”-lipiaced on him by reason of *he reiaTionship befween h|mself and ?he

Cbunsel

' spared no efforT 1n pUT?lno before Tbls courT aufhorzf}ee drawn no? only

'{b;rrom Englano, de aiso from Canada AusTraIaa and New Zealand We

'}_ mentjom Them brsefly..--~@~-"”'

The eaﬁ?iesf case from The Aus?ralia *'and New Zeafand

:;n Th:s case, par?:cui rly counSel for +he mor‘i'gagory

| T'i1938 and by Tre Pr:vy Counc:! in Tse Kwong Lam Vi WOng Ch:T Sen (1983} R
'.:~eﬂ1 W L R T34:fs (1983) 3 Aii E R 54 The iaffer case :nvolved The ”?;'"3--

' -.-bquesfton of whefher fhe saie had been co!lu51ve or no+ In Tha? lf hadb”f ;ibf--

3'_'

B frabove.: The sale was. col}usave, +he adver#:semenfs fcr |T were: complefely

fbjinadequafe, ?he lane was orlglnally valued for %1280 and a mor?guge of

"f.%éOO made on ?ha? valuef:on. When sold a? aucflon The reserved prace flxco :

'm-exacT!y equaiied The amounfof #he debf and 1n?eres? eTc.; and IT was solo'

"':for Tha.'reServed prace %720, and The purchaser =? The aucTron resotd The e
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}and one monTh 1a?er for fi 800 - %1 900 The ngh Cour? found on. These

fac?s, even. 1f The norrower vaews expressed tn Kennedy v De Trafford

(supral wer  fo!lowed'rfhaT Thure had been 2. recklecs dlsregard of fhe -

: mor%gagor s_sn?eres? and ThaT fhe sale was. noT bona fade anulx_;
--incependenT They held %he mor?gagce ilable for Thb loss occassoned y

j;by The su%e.- The omsSSion-?o ?ake uthous Drecauflons ?o ensure 2 Tasr o

 . pracej gef?lng 2. proper vaiuaflon, fasilng o adGQLafeEy adverT;se ?he - 

e sate, eTc., were. ﬁeid To amounf To shOthg'Th 1 The morTgagee was

.absoluTeiy careless whe?her a fa;r crzce was ob?aened or no# hts conducf

- was reckless and +ha+ he dld nof acT qn good falfh

The nexT case cufed was Forsy+h s Blundeil (1973) 129 C.L. R.

4?7. in This casm +he Hagh Cour+ EefT open ?he quesfion as ro whe+hcr  -.
- they shouid fo!low The Cuckmefe”case or no? i+ was unnccessary ?o
decide IT ln vaew of The facf ThaT even cn The oid bas:s esfablished in-

the Pendiebury cese They found The morTgagees here had noT exercased The

power of saie in good fa{fh Thﬂ case makes an ;nferes?lng comparison -
.of - The pos1Tion of ?ha purchasers and ThaT of the morfgagees. ?he former :
Tarei usuaily profecfed un!ess aware of: ?he 1rreguiariTy affecfing The -

_ morfgagees conducf of ?he sale.-

__|he Aub?ratrd and wa Zeaiand Bankang Group LTG Vi Bang_gaily]_

-f,.PasToral Co., PTy LTd,, (1978) %39 C L R 195 sfil!-saw-The'ngh-Cour*“ -

'tteav:ng open Tha quesfton as: ?o wnefher To follow The Cuckmere Case or
not. “The- saie i quesT1on here was ciear!y coilusrve, and The morfgageu .
.had aiso been guilty of fa;llng o ge+ as much as. magh? have been: goT
fromufhefpurchasers, a=rela+ed-company. §+ was seT as+daA. At was not.a
f}Truiy 1ndependenf bargain., inTeres?tng!y ¢noughthe saJe;waéfby'ﬁ?Tfﬁ
-_aucflon, bu? The cour? hbid ThaT #hts made no d:fference" See-pagé"ZQ?'

B in Alexandre v New Zealand Brewerles (5974) 3 N Z L. R 49,_

The: New: Zuatand CourT of: Appeaf anpsars To have ‘been: wnl!nng To fcilow

'-:ThE'CUCBmerefcase-and_hetd;;as:#he-haad noTe put ity EF.” 



. "Assumtng ThaT a morTgagee when exerc:s—
',lng a- power of seale has'a duty toc.the
- mortgagor to take: reasonable care Fo
~obtainia proper price, the quesTton of
'f{pﬁwhefher There: has been’a breach of-
oo that dutyin a. par?scular case: musT
© . be judged: in‘a’ ‘realistic way, havtng
S ample:r regard o +the fact that the power
~oof sale is given to The_menigagee o SRS
jeenable hlm ?o reCOVer ‘s uovance."_:g;v';:f,*}”

| f j?haT The duTy of care had noT been broken. [3$_ 

If The wus?ra!nan and New Zea!and Cour?e have been fﬂl.5

'Hifcauflous :n Gealing w;Th The Cuckmere case, and findxng ThaT a duTy of e.'

"-7ecare exnsfs, iT appears Thaf The Canadlﬁn case ; or. aT IeasT ?hose from].'

On The facfs however ?he New Zeaiand CourT of Appeai heldﬁ”fef 5f:”

“v-fhc OnTarlo H‘Qh COUFT *O Whlch we were referred have been eager +o adop?. -T”” '

.:'Zjethe Cuckmere case und have had nOleleCUlTy :n Tha? respecf

fn STerne v. V[cforsa and Grey TrusT (!984) 14 D L R

'7€'eﬁf_(4+h) 193 There was no sher+age of eVidence as +o The value of The

"f}~ morT9aged properfy, as e The morT_ gor himse!f had been Trytna TO 58"

j; ie{ and had gof an offer of $210 000 OO buf fhe cIos&na daTe was some :”Tf..

o monThs away and The morTgaoee d cnded nof To WQIT he warfed To coliecT

””_fehrs deb+ af owce._ The morTgagee had vatuoflons made of ?he properfy, *j---

i.buf tn response To hlS adver?asemenTs for sale +he besf offer he go? was

"Ee}$183 OOO OO (Tnough hls valuaflons had puT The proper?y aT $190 OOO =

"-f'21o DOO - 240 OOO) The advethsemenTs were oefecfive lr:‘haT_They

'r:omleed To sTaTe fhaT The furm w»s a ”hobby farm", a_ cTor which.wouto f._'

' "3';;have engaqed Tbe aTTen?|on of a bigger and more expensave markeT

'ff;-RuTherford J.; Took noTe of ,ne ?wo i:nes of aUThOFITy wrfh respecf fo R

.t:fffhe morfgagee 5 duTy ln conduc?tng The sa{e and suggesfed ThaT one .

'ef'app!sed where The ac?zon was broughf agetnsT The purchaser and The o?her

37"f(The duTy ln negi:gence) when acflon was brouth agalns+ ?he morfgogee.__efsf"

B ,n, R

5F(The disTlncfion, wiTh respecT

'*.;J_Cuckmere case) BuT he appilcd The du#y ofucare and ound The morfgagee L

”-.fuiliable 1n faiflrg To Take reasonabie sfeps To proouce %he bes? p055|ble o

er Dr1ce 1n Tna? she adverfrsemenfs had been mlsleadlng.;_Thyspfhen was:a

__un:enab[e, see Cross L J., 1n The ;iw; L



o 1.7..:_-'
case. Thaf felt wt?hln Type (b) above The mor*gagee s adver?lsemenf hed
misled The pubilc and so- reduced fhe price ThaT mlghT have been paid for o_f

: The farm had aT been proper!y adver?nsed

Sisx:nd v Bank of Nova. 3co+:a cagaa; 10 D.L. R L4+h>z1oi -

'_was a ¢:mliar case, agaln from Onfarao.. The morTagees obfalned vaiua-'

g Taons, and duiy adverf;sed The oremises,.lnvaflng Tenders.. The Tenders
-gefetl fﬂr below The reserved price,_and The apprarsed prsce, buf The

“morfgagee decnued Tor accepT The h:gher of The Two Tendere The eVidence--
 eshowed Tha. ?he purchaser reso%d The premtses, wh;ch he. hao boughT for
$70 OOO OO for SIOG OOO OO wb:ch st +he 1ower of The valuaTicns ThaT
:ofhe morfgagee had qof ' Ccrrufhers J.; CiTing The Cuckmere case,_held *hoT
‘_.The morfgagees had been ﬂegilgenT And had faiied To Take reasonﬁble sfens
_.fo ob?etn %he True markeT value.'}:. e e |

Bank of Nova Scofia v. Barnard (1984) D L R (4fh5'575;3”

-again.a ease from On?ario, |n wh;ch Cra|g J., eppfy;ng The Cuckmere casef
_ he!d ?haf ?he worfgagees were. laable for no? geTT:ng ?he qul markeT vaiue_
.of The morfgaged prcmlses in Tha+ They had no. exposed The proper?y for |
saie over a ionger persod S | :

” | lf one may venfure e commenf.on These cases: from On?ar:o 1?
z.would be ?o say Tha* on The whoie +hey demand a higher s+andard of duTy
from morTgageeJ- Thara Thaﬂ' - acTuai!y se? 1n +he Ceckmere case. .
Morfgagees are not only requared To have vaiuaTtons made and used for
9u1dance Tbey are. held ilabie for fol!uro To gtve suffic:enT *:me for The
marke? forces To hecome aware of The proposed sa!e and To reacT accordxnaiv.
-_Wtfh respeCT, Th1s seems dtff;cul? To recon01ie wah The prtnc1pie TnaT The.
mor*gagee onoe-ée?au}+ hes occurred, :s ?o be aT‘fTberTy To realize h15

debt: a+ hlS convenlence, and is. ilab!e for falsure To ge? fhe proper or.

-marke? prtce ThaT exnsTed af Tbgf Time.._ _'




.An lnferesflng p01nf +ha+ wae canvassed before us’ b? r: 
- counse! for The morfgagee Wcs wheTher 1T cou!d be sa:d Thaf There had -r e:-:
been a fai!ure To geT The proper or markef price where The sale had .
been conducfed by an aucfson fo which fhe publlc had access..eTHe*ffr;:

' answer 15 fhaf a "sale by aucflon does nof necessartly prove The

"fr validlfy ot & Trwnsac?;on.“ per Lord Templeman in: Tse Kwong Lam v.,;

Wong Ch!f Sen (1983)1 W L R. af 1355 (1983) 3 At! E R aT 59 CIfing

Hodson v. Dean (supra).: See also Marflnson v. Clowes (1882) 21 uh D

“ngas? Tomlln V. Luce (1888) 41 Ch D 573 43 Ch D. t94 McHugh Voo ]”eﬂ R

299 and of course The Cuckmere case

iTse!f in ?hese ceSes;+he facT Thef The properTy had beeﬁ sold by

ehaT The;nnrtgageesshaé fuifliied aii Thenr

e obi:gefions.- !T was sTlIl pOSSible +o find Thaf oge.or other dutgwhed

been broken, for example Thaf The sale had been cotiusxve, or had noT

'  been proper[y adverflsed
The ;nsfanf case was conducfed on The ba51s ThaT The

Cuckﬂere case shou%d be adop+ed and foilowed bv The CourTs |n Jamaica, and

u:f !f There was any doubT on The maner I Thlnk aT shoutd ue received and

foi}owed by ?he Cour?s of Jama|ca. in faCT The 1ndus?ry of counset

dtscovered a f;rs? lnsTance case zn which Rowe J., (as he Then was) foltowed

LR A
el

.l'and applled The Cuckmere case°. See ROSe Huli LTd., v. Chase Merchan? Bankers-f'q .

"'4:(Jamajea} Lfd.,~5q.;;_ 211/!010, Judgmenf 22nd November, 3976

Counsel on bo+h sncus con ucfed The case on The basus Thaf
The common an ruies applted Thxs IS correc+ buf |+ is necessary Tc
' remember Thaf ?his was lano under The Regts;ra?|on of T]fies AcT and Thaf

ThaT Fcf has spectf'c prov;stors dealtng WITh murfgages and charges._,See'e i

'5”;' secfions 103_




REEE

The effect of reg;sTerlng a morfgage (and & mor#gage w1!!
niot be @ {egai morfgage unless and: un?li T Ts regls?ered) is prOVIded
_for xn=sec+10n-?05 AT does: noT, unlike The -common . law. morfoage operafe
- as.a Transfcr ef the titie To the mor?gaged iand, and- If The morfgagae f;;
'-_W|shes To rea!;ze The mor*gage by sa{e, Then he musf comply With: the Q'_. f
: provc51ons-confalned-ln sec+10n5105 and*iOﬁr-'JT shoufd be?noTed-Thaf“

' for The avo:cance of doubf The Transfer of Land ACT of Vic?orsa en

..;.Ausfra!ta (The Torrens Sys?em ACT ln %ha; sfafe) has xnser?ed 1n+o Thelr ;

sec?lon 77 (1) whlch Is fhu equiva!en? of Jamaaca S: S@CTiun 106. 4_:;; 
power of sa!e in cases: of: defaulf”,'af?er The word ”Tne morTgage.ér  : ,; 
annuitant “may“ anﬂ before The words: “seil Tthe iand morTgageA or :

_charged“ ‘the words ?ln good»fa;Th a1d hav;n'

regard TQ The 1n+eresfs of

_'fhe mor?gagor granfor or other. persons "-I_;f.f'

.h; effect. of These words ss To make rT clear ?haf The

:«:"dec15|or in Penqlebury [ case (1912} 13 C. L R 676 (supra) applles 10

: morfgagcs under *he Acf !n my.. VIew Thts wou!d ow . |nclude +he

Cuckmer= case’ lf 1nd When: the: AusTraisan Courfs Gecnde o. adopiﬂ;tkv.;;_;;;

(See pages 85 - 87 of The- Transfer of Land het, 1954.by.P Mo Fox)..,_T.

iT will also-be: remembered ThaT 1n Rei:ance Permanenf Bu;ldang

pSocIeTy Vi Harwood Sfamper {E944} 2 A!l E. R 75, a. dec;s:on made before .

'ag:th?? Lo the Curkmﬁ:e,casa,ﬂxba_BuJiﬁing SocxeTy was held fo. Owe The duty-

ofucare-To_ge?;The-besTnposswb{e;prtqe;because;of;seCT!Qn:10<Qf~ihemwamf§f

Buxldlng Socief:es Ac? 1939'.which readS'z

] Mdhere. any fr=ehoid or: ieasehoid esfafe
"has beer: mortgaged to 2 society as
security-for an advance, it shall be :
the duty: of any person: entitied: by
_virtue of the mortgage to exercise any
power, © whether’ statutory or express,
to sell the estate, o teke re asonable
tare in exercising that power to ensure
thet the price at which the estate |s L
sold is The best price which can
reasonzbly be obtalnedy and any
agreement, if and Is so far as it
relieves, or may have the effect of
relieving, a society or any other person
from the obligaticon imposed by This '

- section, shall be void.”




The common Iaw pos;fion reflecfed in The Cuckmere case*"“ P
does apply To mor+gages of Iand under +he Regis+rafion of Tifles Ac+
:buf i? would be useful :f a!i doub?s were seT at resf and our secflon o

“106 wes amended a!ong The Ilnes |ndica+ed :n The VICTOFIa STaTu?e or

o fhe U K BU|¥d|ng Socaefies Ac+ 1939 ey ol

e . | _' The fact Thaf The morfgages fauled fo offer any evudence -
in +h|s case.was dlsfurb:ng, buf :f should be remembered Tha+ The delay
:-;fin bf'ﬂglng Th:s aCTion may have greale embarrassed *he de‘ence. One jifiﬁ

:. Is Ieff WITh The susplcuon Thaf The mor?gagee |n Thls case did Jus+

';;whaf Kekew:ch J,, said was wrong in Colson v._WIiilams i. eo, offered The
o prem]ses for Jus+ enough To cover hls prtnc:pal, |n?eres+ and cos?s,;_de,r
-:lndependen?ly of he value of The properfy._ Unfor*unafeiy, Though +he
.d-facf fhaf The properfv was resold some 10 monfhs !aTer a+ 125% profiT Tends
| +o conflrm fhzs, I have relucfanfly come To The conclusron Thaf The |
-mor?gagor has falied To dlscharge The burden of es?abllshnng Thaf fhe
' proper?y was soid a* under The markef vaiue of The proper?y a? ?he +:me
'fs,of The sale, or To show Tha? for some tdenf!ftable reason The aucTion here
.failed To rea!:ze a proper prlce or ?he marke+ va!ue aT The dafe of The |
f.  aucfion. I* may be fhaf had These fac?s occurred say |n Onfarlo, a courf
:3 There mighT have been persuaded To infervene, haV|ng regard +o The iwzl

'.soc:al and econom;c mllteu here._ Sad!y, ?n Jamaica, we have seen such ;}:

"f_vasT qucfuaTnons in expressed Iand vaiues, Thaf E do no+ fhink ThaT we

"f can :nfervene |n This case, and we mus+ perforce aff:rm fhe JudgmenT of The

' j,Trlai Judge, and dismlss ThIs appeal W|Th cosfs To The respondenT To be -

'1axed or agreed._idq i
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The facfs fram which Thls appeal aftses a}é S|mpte,
s#ralghf-forward and noT in dzspu?e._ The appeilan* and hns moTher
Naomi Dobney were The reglsfered proarlefors of LoT 170 Wat#ham Fara,.  .
now known as 6 Tangerlne Road in ?he partsh of SasnT Andrew._:Tﬁenh o
land was purchased in 1962 for The sum of %900 OO no?lona!!y -
$1, 800 OO | The respondenf pursuan+ To an agreemenT wnTh The reg:sferedﬁ -
proprae?ors consTrucTed a house on fhe loT aT a cosf of #3 200 00, or- |
$6, 400 OO inc£u51ve of maTer:als and Eabour...*ﬁts house was comp!efed:
on 24th Sepfember, ?964 and ?he reglsfered pregrietors morfgaged ThiS u
properfy To The reSponden? +o secure paymenT To a+ of The $6 400 OO tﬂ_.i“:__
then owing. ” - o | | _ o
R The par+|es admlTTed, s There ss’no dlspu+e, Tha? The 2
reglsfered propr:e?ors fell snfo arrears. wth The mor?gage paymen+s ;
resulfxng in The respondenT exerCISing ITS power of sale g:ven ;n The i;_m
Morfgage Deed TS FE T, e j ‘ ; .T i

The proper?y was soid by Pbbflc Auc?lon en December.z .
1970 ?o one Davnd PennanT, 2 Rea! EsTa?e Broker, for The sum of -“‘”i ]
36, 400 OO The Transfer To PennanT was. effecfed on January 13 1971 _iiu”;.
cnd on 29+h chober, 19?1 PennanT soid The same properTy for $14 400 OO
To one Carol McLaughIin. i+ was duiy regisTered in Thts purchaser 5
name on iQTh Novvmber, 1971 | . - o _ -  . | o

T on 20th November, 1976 The appeiianT on beha!f of hlmself
and +he o?her reglsfered proprlefor, commenced acfion agalnsf The |
responden? c!almaﬂg damages on The Ground Tha* The respondent acTed.d.
negtigently and/or improperiy in selling the premises at a price which
constituted a gross under value of which it was aware or ought to have
been aware. The appellant claimed that the respondent was negligent in
faiting to ascertain what was then the current merket value of the
premises and in failing to fix a reserve price in respect of the auction

sale,
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in & fu!t and cioseiy reasoned JudgmenT Woife, Jay

found Thaf on The facfs before h;m fhe appelianT had fa;ied to

_dlscharge The onus of proof whlch resTed on hlm of showung That. the |

: -prtnc:pie sTaTed by Salmon, L J., |n Cuckmere Brlck Co., Lfd., end

. ;Anor.; vs.-Mufuai Ftnance LTd (1971) 2 AI! E R. 633 on. which tThe

'f; appe![anf re!ned had been breached by ?he respondenT He

'concluded ThaT The respondenT had nef?her ac?ed neotigen*!y nor in

" bad faffh in. exercnstng The power of sa!e.- The prancrple sfafed

: by Saimon L J., at p° 646 ;n Tﬁe abovemen?roned case s Thaf.

'“Bo?h on orlnc:gin and auThor|+y a
morfgagee in: exercising his power
" of-sale does owe a duty: to take
1-Ereasonabte precaafson To. obfa[n
_ .morTgaged properTy a? The da.e on
,whlch he deCIdes te selt it '

From Th;s JudgmenT The appeitanf appeals To us .on the

e undermenftoned grounds nemeiy

1 ThaT The JUdGmGHT appea!ed from
.is unreasonable, against the-
welgnT of the ev:dence, and

- cannot be: supporTed by ?he 3

o evrdence. R .

-~;T_2} LThe=ieanned;tr}ataJudge}mis-7_;*'

3 direcfed himself on the facts. =
“and:the law and came to concFuSions'
+haT were erroneous and unreason-.“'

) ab]e.:._,_-_' st s :

The learned Trial Judge erred in
- .not helding, in ltine with the
o ‘*ﬁUThOTTT1GS that the mortgagee .

e “selling under powers of sale is’
-;_bound to. adopt such means. as: would -
bg adopted. by a: prudent, owner To
{get the best price that can:
_reasonably be had, and . that such

morTgaqee has an obligation to take

‘reasonable’ care to ensure that the g

“sale approx:mafes tothe true: marke#

vatum of The proper?y.".-[”’“

"'f Before us M!SS ngh?bourne presenTed her 5ubm:ssuon on f

' H_ground 3 an Thu forﬂ of propOSIT:ons, whtch are dlSTilled pr:ncaptes cui!ed

: j-;from decuded cases,_whnch no? only define The du+y of care of a mor+gagee

. fseilxng morTgaged properTy under é power of sale, buf a!so The s?andard

f.of care requ:red of hcm.
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Thus 'she submitted that: ™

1, A mortgagee entering into
possessicn for sals must acT
. with the seme care and
"“jprudence, ~and musT use every

effort that a prudent owneri |l L. iiuTid it

would use to have the sale
“conducted to the best '
advantage.

2. He must take proper precaution
4o obtain, the best price that
can be obtained failing which
he will be gdilty of wilful
neglect or defaulT;

3.7 He must. not sell merely to
recover his principal, interest
“and-cost,” independently-of the

valus of the' property “if there

'is a margin which reasonably

can be obtained; since he must

remember That the mortgager is
" entitled to be considered, *

4, The mortgagee's duty extends
beyond acting in gocd faith,
he must take.reasonable steps
“tgyiobtain whatever:iwas the trus
~ marketivalue of The mortgaged
‘nroperty atthe: momen? he chose
to seli.” -

Fer These propos?fionS“MIss-Ligh?bourne-reifed inter alia

on Colson v. Ne!l:ams (1889} L T Vo! 58 pe 539 and Cuckmare Brick Co.,

Lfd., v. Mutual Finance LTd., (197¥) 2 Alt E.RJ 833,

The above proposxf:ons borrecfty sfafe in essence The

modern principie enunc:aTed in Cuckmere Brlck Co.,'LTd., (supra) which

has been approved and adcp?ed by +he Prlvy Louanl an Tse Kwong Lam v.

Wong Chi+ Sen and thers (1985) 3 Atl R p. 54

Miss: ngh+bourne has howev r advanced the view that cases

decided since Cuckmere=8rtck Co;; LTd.,'(SUpra) have seemingly extended

and enlarged The mor?gagee 5 dufy cnd/or ralsed ?he sfandard by which To
Judge wheTher he is in breach of hlS dufy. Thus, M155 Ligthourne suomlfs
+ha+ aT The very !eas+ a morfgagee oughT To have a valua?lon of The
morTgaged properfy wh:ch is betng sold He musf Sclt aT & prace ;
approximating as neariy as p0551bl¢ To the market vaiue. He mus+ esfabi;sb

a reserve price which bears reasonable relaticnship to the true marke+
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; value.: He musf exoose The properTy To a wude sec+|on of The markeT for

e reasonable period before sale.: He musT ﬁof merely hand over ?he

' properTy To an auc:noneer fcr sale, he musT do more by ensurlng Thaf The L

'_sale ss nof aT an undervalue. For ?hese proposx+|ons Sho relies on SR

 Benk of Nova Sc:o?:a v. Barnard (1984} 9 D, r_ R.: <4+h) s 575 and.

E Sisk:nd Ve cank of Nova Scof}a (1084) 10 D L R (4Th) 101
|n wy view: The aﬁove -cases: do no? a?TempT in any way ?o
enlarge fhe du.tes of a mor?gagee and or To affecT The sfcndﬂrd of care;

esTabEsshed sn ouckmere Brlck Co.,iif .y (supra) : in fac? They exprcssly;:

c”'adopf the pranCIpIe of ThaT cese and proceeded To apply :T ?o fho

s parfscular CIrcumsTances of Tho case before The courT.
Deaitng wnfﬁ sales by morTgegees a+ aucT(ons, it is

sundoubfcdiy True, and a maffer of commonsense THaT The h:ghesf bid at

oan. auc?ion wal[ no? w1?hou+ morc, per se necessar:ly prov;de sa?tsfacTory

| evzdence ThaT The prtnc:ple ln Cuckmere BF#CK C,., L?d.,' (supra) is. noT

'-ﬁe breacheo Thus tn Hodson v. Geans (1903) 2 Ch 647 The sale was. aT an ;::'

': ;aucTion by a Fraendly Soc:e+y in exerC|se of Their power c. sale._,Bqt

.'zzl.be expec?ed To fl

:-The secreTary of The commltfee who flxed 1ne reserve pr;ce, nominafed
> ?he aucfloneer, and [nsTrucTed h:m, presenTed himself aT fhc aucTaon, andﬂf
'I;boughT +he proner?y for hsmseif waTh a vuew To prof:T There was gfe _ .
Ti smpropr1eTy :n The wgy ?he acuTson was conduc?ed srnce The person who bld;

.zThe hlghesf was, ne who hud f;xed The reserve prsce, and: bear:rg in mind

__aireserve prlce wh;ch would s?u!f:fy Th!s preconcesved

'--anTenfion. .',,3*

!n Tsc Kwong Lam (supra) The morfgaged properTy was’ bough? 3
f on: behalr of a company :n whlch The morTgagee was a d:recTor who hold a

E targe beneflcaal tn?eres? Theretn and who wasiﬁ

nTtrer responsabfe for

'_f'flnanCIng The company., The oTher share—holderc were The mor+gagee s wrfe'

'_".and ch|Idren.5 The company by resolu?ton of lTS dlrecfors comprrSIng the

'.morfgagee and h:s w;re; nomtnafed ?he mor+gagee s wafe To attend and Did '

ol aT The aucT:on as'. agen? of The company. On The day of. ?he aucfion The




morfgégée and his wife attended the auction. The moffgégée then Qave.”
the auctiocneer the reserve price. The suctionesr introduced the
property, announced the reserve orice and invited bids. Though there
were 30 to 40 persons pfésénf;"Theré wéS'h5 bid, until fheﬂmoffgégeéfs:
wife made the only bid which was a%-%hé'rééerQé7pFiée-and the -
property was knocked down 1o har. The_ﬁoneyh+o'combféfe;$ﬁé'éaie"by;%
auction was'édvahced'bﬁ'The'mbr+gagéé-Té'fﬁéfcompany; which paid back
this very sum 16 the mortgagee, in refurn for a transfer of the
morfgagéd'propérfy'frém the morTgageé’#onThé'cbmpényQ”-ifvwasiiﬁ'fhésé
circumstances that Lord Templeman at éag@¥§§*séfdfi |

W, the sale must be closely examined’
and 3 haavy onus iies on the .
mortgagee to show that in all respccfs
he acted fzirly to The borrower and
used his best endeavours to cbtain
the best price reascnably obfainable
for the mertgaged property. Sale by

. auction does not. necessarily prove

the:validity oflaitrensaction.”

Lord Tempféian went on to consider many options.whichin the particular
circumstances were open o the mortgagee which would haﬁé:géhe a far Wéyma
o establish some semblance of fairmess. For example, he could have
consulted an independent parson such as an estate agent sbout the level
of the reserve price since he was interesfed in the aucticn sale.

Lord Templeman concluded thats

"I+ was not of course in the interests =
of the company that enthusiasm for The
sale should be stimulated or that the
reserve: shculd be settled by anyone
other than the mortgagee. The reserve
cof $1.2 m was fixed by The mortgagee
and was the price at which he advised
and infended That The company should
purchase. The morfgagee was @ property
investor and speculator. The company
was his family company and he hetd
shares in and financed the company.

The mcrtgagee would not have advised

the company to bid $1.2 m for The e
sroperty unless he thought that was an
. advantageous pr:ce for the company fo
pay. The company unlike an independent

. bidder, knew all abouf: the property.
+hrough” the morfgageb and knew



_;_._“The awounT of The reserve in odvance

U i eedeey There was no compeT:?lve

.. ..bidding and. the: company purchased The
property at a prtce fixed by the

2 ;_emorfgagee.F_*here is no cufficient :~
" ewidence that this particular ='ucnorf

v produced the frue. marke* vatue '
-E]{emphasxs m;ne) S

iT 13 clear Tha* Though Lord Templeman sfafed ThaT an

o _,aucfion does no? necessartty prove The vaitley or a TrcnsacTion, he is L

'ff'noT Tc be unders?ood as say:ng ?haT an aucTion af Nhlch ?here are

"i:jefzndependenf compe+1?tve bsds by persons whe have no foreknowiedge of

 1nformaT|on xmeroperiy glven by ?he morTgagee wh:ch could reduce Thc

":_'levei of ?he b ds,_wlli noT be accepfed as vaiid and wtli noT prov:de

"'ccgen? ev:dence fhaT The morTgaaee has Taken reasonable sfeps To obfain

"the True markef vaiue of ?he properfy by, ana Through fhe medaum of

'e'};The auc?ion saie I?se!f ln Thts regeru The v:ew of Satmon L J.,: nff:>='

: Q;Cuckmere Brtck Co., (supra) e? p. 643 is mosT app05|?e.' He saia fi51f5”ﬂ

: “Nor tn my v;cw, is There enyfh:ngmﬁ":e:[_~?~fu
o prevent a mortgagee from . TR
‘accepting the best bid he can get e
at an auction, even though the o =
~Tauction is badly attended and the
. bidding is exceHT;one!Ey fow, - .-
. Providing none of those adverse
. factors. is dueto any fault of
s e The mor?gagee, he can’ do as he
"~T[;I!kes "':je; e __”; Sl

fThus Saimon L J,, was saytng ?h T con5|sfenf WITh The prtnc:pie whlch he

.f,jlafer enuncnefed aT p., 646 whlch has been sTaTed eartler fn This JudamenT,

B ffan aucTaon whach has noT been man:pu!a?ed by The morfoagee is. evsdence ofe" ,

ﬂu?]jreasonabie precauflon Taken by The morfgagee TO obTaln ?he frUe marke#

'f[”f:;value of The morTgaged proper?y on. The aTe on Whluh he d c;aes ?o seli

"7e_The vnew expressed by Salmon L J., (supra} negaf:ves any obi:gaf;on of

 ',The morTgagee To f:x or have f;xed any reserve prtce (ln czrcumsfances sz

'ijwhere he does no? bad aT The auc+;on) because he has The r;ghT to, accepref

| ‘5'fhe h!ghesT blG even lf 1? was below whaf was The ascerTalned True markef{-'

*xlva!ue.a_] Equal!y, The morfgaoee as no? obi:ged To ob#aln an lndependen+ 
' praor valuaTlon To deferm;ne The markeT va!ue Oﬂ The bas:s of whﬁch To

-efix a reserve przce when The sele !S by aucflor._ He can properly re%y
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on the indepéndem ._compeﬂ?rivé_b.efddthg's.”éf‘fﬂrhé éucﬂor_z.’.‘i’o obtain the -

- true markst va iuD, and even 1f Th;s as noT obfatned fhrouoh poor B

- affendance af The aucT;on and or excepflonalty Eow btds he :s noT on

Cthat accounT per se llable To h!s morTgagér‘sof breach of any . dufy To '
. Take - reasonahie precauflon +o obTF:n ?he +rue markeT value. T Thc
 :con+rary,.+he morTgagea could say ?ha? hu had Taken Thu reasonoblu_ 
- prwcauilcnary st C“S To Pro TecT The e rTgagor by havsno an’ oUCTlOﬂ whxch
.has been. Conducfea wtfnou? any lmproprlef R |
. ln The presen? appeai no: imprcprie*y as To xhe conducT a:
of the. aucflon 1: alieged or proved The bases N whsch fhe murfgageé
}s bean held ?o hpve Ta|lad :n its. duty are ?ha? i* fa|Eed To ascurTaln
'The fhen currenT markeT value by vatuﬂfnon prlor To ?he aucTion, ?ndf_:_:___-
falled ?o 41x a reserve’ DFICG.; These fa:lures ] have 3lready satd do
noT 1nd|v:dua!iy or coSIeCTEVc|y consTITuTe brcachas of du?y pdrflcular:y: -
'-:zan an aucT:on sale n WhiCh The morTgagee has noT parTacnpaTed anq e
-where.nosxmproprxe?y, 1n reiafson To The aucfion lTself has" been ailegcd L
or appears on- ?be ev;dence._ The sa?uafsun flTs neaTIy tnfo The case; J
: posfuiafed by Sa!mcn L. J., éf 30ﬂr affendance and excepflonaiiy low buds;
| Thc f;rsT and seccnd grOLnds of appcal are premised cn-
there: bvtng duTy on the p:rT of The morTgagee To- ascarTa;n fhe marke?
:-vaiue of fhe PrOPGFTy prior-TouThefauciaon saE .so fo ensure ThaT i+ is o
"-inoT so]d mucn be!ow ThlS markeT VQlue.g These grounds ars of academlc
; tn#eres? in The |agh? hf The preced:ng opinton. Nonefhe!ess, The ccmplann?
. :m3de is +ha+ ?hc evadenca as o whaT The True mark T value was at The dafe
’fof sa[e, was sv cagcn+ %ha? The Ee?rned Trlai gudgb cughT noT ?o have
regecfed such eVIGence. The lgarned Trsal JUGQG in relafson ?o fhts

j_asoec? of +he case sa;d
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e "The fulcrum of fhe Plalnfiff' N .
._argumenT is that the sale. pr1ce.;_3 S e
“ i of SixiThousand Four Hundred: S
S Doblars ($6,400,00) wes far: iess Sl
Than the true’ market value or "1 " S
ol the best price, which is evidence:
S of-bad faithior: neeiigence. In
'ffzsupporf of the “FODCS!TIOH The
S Plaintiff relied upon the- o
.-_frgeVIdence of the' sgvera! wi?neSSes-{ Lo
T‘j”cailed and who testified as to T
S whatcintheir view would be the '
'-*]?va!ue ot the morigaged premises. or
.i.comparab!e holdings an The daTe
S Uof thelauction.
oo Withoall deference ol +hu facT S
i thet three of these wr?nesses were e
ZT”_pcrsons exPer:encec in:The: g
i business of ‘Real. Estate and’ con--'
S ostructiconi b was: far from. impressed .
orasito The bh5|s upon: which They.
©arrived at their valuq?ion. e
“oowas guite clear from their @ . .
" demeanour-in the witness box fhﬁf
f_"-?hair va!uaT;cns ere more lmagtned
'f +han re¢t e S :

The evtdence dlsciosed ThaT Kennefh Resq, a ReatTor va!ued
f-Thc prem:ses based on an inspecfton.in February 19?& some ?hree years

';affer The auc?ion, and +wo years offer The Scie by P nnanT He had earilur'”

: Tes+sf|ed Thaf hiS snspecflon was ln January, 1971 a mere fhree mon?hs_ §f“ﬁ
:  LfTer The aucT:on sa!e.” He admlffed Thaf he never wenf :nfo ?he
:? f;pr@m1ses as he could noT ga:n enTrance. Hu ra!ied on an es?lmafe of The

' ’ij!and space, dnd equally on an esTsmaTe of The apprcx;mafe number of squaru_ o

'LJCT feef occugled by The bu1£d|ng He cerfazﬁly was ln no poss?ion To giVb éf _”5“f :

"-T;chedlb!e vaiuafion. HyiTon Dawscn é con?racfor and bulider, said he had_  :'

j_f;;never been ins;de Thh prem;ses, bu? Tha? he can properiy es?tmafe The

 ¥va1ue of a bu1£dtng erhou+ en+aring. The oTher w1?nesses calied by ?he

U_fappeilan? had no kncwiedge whafsoever of Thﬁ vaIJaTsor of bu1l ing _*T_éa;f'f”.

i '."3_.1'wo so-ca{ied ex;:zer“i's. m. rea{ es+a‘i'e ‘valua'l'ians ccn.il::i .n.ad' .ul '.1'!'\.9. lfgh‘i' cn‘

':i j +na:r evtdence Say wha+ wa; The condifeon of The buildxng, aT ieasf

."~ ;;.fhe-1eqrne ?r:ai Judge d;d noT have a bas;s for concludtng Thaf “The

':'; ev:dence was more lmagsned ?han real " He consudered havsng regard +o

g _The demeanour of These wnfnesses and The Tenuous na*ure of #he bas;s of

- 1n+ernelty._ In Thls s?aTe of. +he evudﬂnce, cT cannof fasrly be said Thaf}f ”f_'-f



:1 'of The prem:ses aT The daTe of sa%e.&ﬁ.'

”-.;dnsmlssed

'-;Thear vatuaTion, Thaf Thelr eVIdence was unrelxabie as: 10*?he'marke+ vaiuejf7 Q .

Fur?her ?he sate prlce ln Occher 3971 DrOVlded no True
'-tndxcaficn ot The True value of The morfgaged prﬂmnses af The ?1me of

“_€;$he zucfson, sxnce conaaderabie 3mprovemen+s could have been made prior  g:
 _?0 This sate =ﬂd ?here was no ev1dence To The con?rary.;  ,~

There is: Thus in my vnew no boSiS on whdch ?he iearned

.?rlai JUGQB s findzng cdn be fau!%ed cnd/or dssTurbed

For fhs reasons g:ven heruxn ?he :Ppeal oughf To be ?yfflg:L  .;7 .

WHiTE J A..

l have read |n drafT The JudgmenTs of Carberry and Campbell

s_JJA}Véﬂéfijagréeifhafffhe:appea}_shGqu[be_dtsm!ssedg"




