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Norman Davis for Appellant
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12th & 13th April, 1989

GORDON, J.A. (AG.)

This is an appeal from the judgment of His Honour
Mr. Roy Stewart delivered in the Resident Magistrate's Court Hal f-Way~
Tree in the parish of Saint Andrew on the 6th of April, 1987,

The plaintiff in this action sought fo recover from the
defendant the sum of Four Hundred (3400.00) Dollars for trespass, the

particulars of claim being:

< : " .... that in the month of April, 1985

) and on divers days the defendant wrong-
fully, unlawfully and witheut the
permission of the plaintiff entered on
Church tand bought by the plaintiff for
Church purposes situate at Benoah
District, Kalorama in Tthe parish of

Saint Andrew in possession of the plaintiff
and erected a fence and thereby preventing
the plaintiff from having access to and
from +he Church sifuate on the said land.”

The plaintiff further sought:



%..... & order in The nature of an
injunction ordering the defendant
to forthwith: remove the said fence
and to restrain the defendant from

- - interfering with The plaintiff's

use of the said Church premises,
-« whether by himself, his servant and/
or agent or lawful visitors.”

-The évidénce betore The'ResidénT Magisfrafe'wés that in or
ab6u+.1974lfhe plaih%iff entered into possession of the premises by
agreemenf with The mofher of the defendanf/appellan? who was then a
member of The Church.' SubsequenT to +ha+ date the defendanT on the
deaTh of hls mofher, he being the executor of his father's estate con-
tinued wlfh the arrangemenf that existed and the Church continued in
possession of the iand. The pialnflff's evidence dlsc!osed that the

“Iand”was given To the Chﬁrch by Roland Drysdaie but +he Church has a
| ﬁoiiéylfhaf a token must be passed” or paid for it. The sum of thirty-
six dollars was paid as Thé tcken for the iand and a structure was
placed on it by the Chufch in 1976. In pursuanée of the agreement the
land ;és sdrveyed on the instructions of the respondent. The parties
who wereAserved with notices by the surveyor Mr. Derrick Dixon were the
déféﬁdan?/appeilan?, his son Liva aﬁd tThe Cify Engineer of the Kingston
and Saint Andrew Corporafion.—:The defendant ana his son Liva were present
at the survey which‘was ddne-on the 4th of. February. Neither made any
objection tTo the survey and in due éourse a diagrém del ineating the Church
land was issued. iT ha:_ criir:d :ﬁ eviaanou.

The pasfor of the Church said. ?haT the Church continued in
uninterrupted possession from‘1976 un o Aprit 1985 when The then Minister
of Religion Mr. Roy Folkes went to worship and found a fence across +ﬁe
gate so that he could not enter the -Church. Hs spoke to the defendant
Drysdale and askedwﬁy-#he fencé.was erected ahd Drysdale said "it was
done because animals were cdhfng.fhrpugh fhé.gafe.ﬁ Because this fence

was erected across the gate of the premisés, this action was brought by

the plaintiff in trespass against the defendant.



The evidenee rqufved around the guestion of the purchese
of the property. [?_waslncfjjn dispu+edthat the plaintiff was in possession;
what was disputed was'fhefduesfion of the purehase-of The property. The
plaintiffis case was that the sum of thirty~six dolfars had been paid for
the property. The defendant said no sum was paid for the property.
Agreement had been reached with him for The purchase and he had placed the
Church in possession,_“The sale price, he said, That had been agreed on
was Fifteen Hundred Dollars ($1,500. 00); one thousand do!lars for Tbe
property and five hundred .dollars for fence but no money had been passed
There had only been a promissory notfe given To hlm and nofhtng more° One
Mrs. Cain, now deceased had negotiated the agreemen+ on behalf of fhe
Church She had been given the Surveyor's dlagram by The defendanf buT
the defendant did not admit that he nad glven ﬁer @ recelpf tfor money fhe
plaintiff averred had been paid. The defendanT said be was llllferaTe _
and could not sign his name. AT the reques; of The ReSidenT Magistrate
the defendant signed his name on a Dlece of paper. The alieged receipt
was however never admitted iIn eV|dence.
The learned Resident Magistrate found the foliowing facts:
#1, Thurch on land before 197¢ when
R. Edwards was pastor and he died
in 1974. Lland was surveyed in
1976, Defendant allowed Mrs. Cain -
- ‘ To keep diagram.
2. Mrs. Cain bought land on behalf
of Church for $36. Dcisndant pro-
mised fo get her on Tax Roll.
Defendant issued receipt to
Mrs. Cain. Defendant can sign his
name. ' E o
3. Defendant put up fefce.
4. Wrs. Cain did not agreé with
defendant To buy land for $1,500.
Mrs. Cain did not fell L. Roach
she was buying land for $1,500.

Roach became Church member-in 1980
~and disqualified in 1981."



Mr. Davis arguing for the appellant submitted
that there was no proof that the plaintiff was a person who was competent
to bring an action in"this Court or in any Court. The plaintiff then on
record was the Jamaica Conference of the Cliurch of God Seventh Day. He |
further arqued that the judgment was based on title; that the learned ...
Resident Magistrate's finding was as to title in that he found that there
had been a sale of the land for the amount which the plaintiff said was
Thirfy#six dollars; that the plaintiff was in possession and.-titie being

the basis of the plaintiff's claim he argued that an action in Trespass

‘could not be maintained because title had not been estabiished by the

plaintiff.

|t is accepted law that an action for frespass is based on

possession and only one who is in possession can prosecute such an action

agéinsf'anyoné; “For the defendant to succeed against the piaintiff, he
must show a superior title to that which the plaintiff had. The defendant's
evidence is that he was The executor of his father's estate but there was
no evidence adduced by him, no probate or other documentary evidence, fo
support his claim. Without more his admission that the plaintiff was in
possession should be the end of his case. In The Court below Mr. Samuda
for the defendant at the end of the plaintiff's case admitted, "at

least the Church was in possession of the property” and he further said

he was “minded to adopt a certain course if certain undertakings (were)
given by the other side." In his final submission after the conciusion of
+he defendant's case Mr. Samuda said the "plaintiff has not proved owner-
ship of the land. No evidence on which the Court can find Trespass based

on ownership. There is evidence to support trespass on pessession.”

(emphasis supplied) The uncontroverted facts in this case show that the
plaintiff was in tawful possession as a purchaser. On The plaintiff's
version the purchase price had been paid. At best the defendants clazim
amounted tc a dis-satisfaction that +he agreed purchase price had not

been paid. He could not resort to the seif-help route to extract the sum



he was demandihg. In any event the learned Resident Magistrate rejected
his evidence as to the sale price and in our view that leff the defendant
without any arguable defence.

Miss Gordon for the respondent sought leave of The.CouyT,io
amend the particulars of claim To have t+he Church of God Seventh Qay )
Limited subsfi?d%ed as plaintiff instead of Jamaica Conference of The
Church of God. She provided us with evidence of incorporation by statute
and:és +he proposed amendment could not conceivably prejudice the appellant
leave to amend and To substitute the new plaintiff was granted.

We find, despite The valiant attempt made by counsel for The
) égpelianf, +hat the ¢vidence and the law are not with The appellanfi_ The

-

appeal is therefore dismissed with costs to the respendent . fixed at $200.00.



