IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EGUITY

SUIT NO. E336 OF 1989

BETWEEN

AN D

AARON  DUMAS APPLICANT

WINSTON BARRINGTON RODNEY RESPONDENT

Mr. Terrance Batiantyne) of Ballaniyne Beswick & Company forn the Applicant
Mr, Paul Besudick )

HEARD: 1ST JUNE AND 28TH APRIL, 1995,

EDWARDS J.

I have been ashed to assess damages puwrsuant to an onden made by the

Count on ihe 7ih January 1992 in nespect of an Oniginaiing Summons faken out

by the Applicani Aaron Dumas.

AL Zhe heaning of the Oniginating Summons the Respondent Winston

Bawuuington Kodney did not appear and was not nepresented.

The Court made the goflowing ondei:-

That ihe Respondent be and is hereby ondered o effect Specific
Performance of the Agreement in wiiting deted the month of January

and the yearn 1985, between Winston Garnington Rodney and Aaron Dumas

Ain nelation 1o the sake cnd Purchase of Lot 7 on the sub~division plan

04 the £Land the subject of the application herein dated the 19ih day of
October 1984 and prepared by Rita E. Richards, Commissioned Land Survegon.
The applicant's damages for breach of contnact in £ icu of on in addition
Z0 Specigdic Performance be assessed;

That ihe Respondent do pay any amount of addiiionck Transfer Tax and/on
oxheil fees costs und on taxes arnising comsequent upon ihe Respondent's
detay in completion of £fhe agrecment fon sale; ali necessary and

consequently accownts, ditections and chquiries.
In order Zo ascertain the measure of damages if any, it will be necessary

To neview ithe facts and to find out whai is the nature of the breach of contract.
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At the hearing befone me the appiicant testified that in January 1985
an agrecment to seli was executed by himself and the Respondent under which the
Respondent agieed 1o seil and he agreed %o pwichase: -

Mok That pancel of Land described on the sub-divisdion

plan hereto annexed and marked Lof io. 7 and being a

pani of the Land comprised 4in Centificate of Tiile

negisioned wt Yokume 579 Folio 36 0t the Regiaten

ook of Tiiles.

The considenciion was $18,000 and vacant possession would be given
upon compieiion.

The agreement conlained iwo specdal conditions vizs

1. Completion date Lo be on on begore the 30th cay of September 1986.

7. 1In the event of the Agreement herein being nescinded the purchasen

shait be entitled io necedive fonthwith the amoun’ of the deposit
paid honein fogether with any other amounts paid towands seitlement
of the purchase price, and any other amounis pudd by the purchaser
which is properly hegundable to him, and such amounts shali be
nefunded gree from internest on deduciions.

1+ shoutd be wnoted 4rom ihe date gixed forn compleiion, that the
agheemeni conierpioied that 4t would take up 2o iwenty onemonths for completion
to be effecied.

The agieement akso siatew quite expressly what the purchasen would
be eniiiled fo neceive "in the event of ihe agreement ....... cocssnsees DCANG
nesinded” .

Compleiion did not take pluce within the period stated as a speciak
condition in the agneemeri. Mone than iwo yeans after that date had elapsed,

@ notice dated 218t Februany 1989 was seaved cn the Respondent Hequirning
completion within 30 days and making iime of the essence.

The Respondeni nesponded by {Leiicr dated (84h Juky 1989 4in which he

advised the wpplicant ihat he had tiken a decision %o cuancel ihe agreement.



He gave a8 his neasons:

{a) a “Special provision in the contract which
provides for canceiiation o4 the agreement
4§ the development does not materialise
afler wo yeans’.

The contract for sake presented io the court docs not contain the
provision menitioned above,

(b) #The attonneys for the appliccnt had sent
him « notice on the 214t February 1989
nequining him fo compledfe the sales by
the 2184 Harnch 1989,

In his keiten of canceliation he said that:

“In spiic of this notice 1 was very hopedul that

a cedain vatal iequirement, nameky Lo gel the
noadway grom Mri. Pingsam Rosc would be accompfished
and sub-division submitied to Parish Council, bux
40 jan kr. Rose has noi mede any commitment,

1 spoke 4o him by phone on the 151 0§ this wmonih.
fe sadd he Zook ¢ new fob und could not come out
this swamcrn and 80 far he coutd not tekl me when
he woutd be coming. fHe said he wouid have Lo sce
Aihe Land for himseld ihen make a decisdon.

I cannot jusit stoy and wolt and wact Like that.
S D s M W

So then T have made the decisdon within Legak Limi
1T 48 ciean from the above. ihat something ouisdide the cxpress control
of the Respondent prevented him (rom complying with the demand to compiele within
30 days of the 2142 Fcbruany 1989. This inciuded the fact that he could noi get
Xhe Land fon the noad which he negarded as vital to the viabiiiiy of the project.
1L should aiso not be gorngoiten that special condition Mo. 1 nequined
thai completion should be on on beforc 30th day of Sepiember, 1986,
Puragraph § of ihe aggddavit daied 112h Octobern 1989 which was fifed by
the appiicani Ain suppord of the Oniginaiing Summons of the same date sictes that:
"In vrcach of ihe Agneement, and notwithstanding
requesis made owukly by the Applicant fo the
Respondeni, and by ihe cppiieant's attoincy-at-Law
£o zthe Kespondent on the appiicant’s behalf ithe
Respondent hus wrongfully faiicd and/on nefused
and/on conidinued io negleet cnd/on neguse to

compicte the swid sake agreemensi on take any
Ateps Towarnds compietion”.
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Although by noil entering an appearance on §iling u Defence to the
Ordginaiing Summons Zhe Respondent may be laken £o have admitied io a breach
of contract which wouid ondinarily nesuli in damages being awarded against
him, the evidence adduced at the hearing before we suggests othemwise.

A rionigage was Zaken oui by the Respondent in nespect of the Land
0§ which the applicant's Loi fomms o part.

The Lank which was the mortgagee was pressing fonr nepayment of the
surm of $30,481.61 which was outstanaing and had threatened to 80l the tand
and hecover Lts moncy.

The appficent who knew that moncy was outsionding on the montgage
gave evddence ihit he paid off the monigage in 1986 because he had ¢ vested
Antenesd,

The viunsfen of the monigage to ithe appbicant was endonsed on the
Tiike Zo the wand on the 19th May, 1987.

The applicuit in his capaciii as monigagee did noi exercise the
usuak powers of a morntgagee io seik the Land.

Insfend he embarked on a scheme 4o obtain approvar of a different
sub-division pian of ihe iand one which was concedved by him.

To Zhis end he had the Land suwwveged, discovered thai someone had
"eapiwred” the fand ond success fubly ook him Lo court Lo have him evicted.
This took two yeans.

He paid fhe tuxcs that was due in jiespect of the tand., He submitted
for approvakl of the relevant auihoriiies a new sub-division plun in which ihe
numben of Lois was neduced from 9 Lo 6 fois.

He also proposed G new entry nosd - ne doubt taking into account ithe
dlg(deully which the Pespondend was cncountering in getting the Land jon the
noad.

Hle said akso ihut Lhe Respondent’s sub-division had taken in other
Lunds that were nod the Respondeni®s and the new-subdivision woutd cure that
degect. This jact would mikitate againsi the Respondent getting sub-division

approval of his plans.
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The Appiicant admitted that he did noi know what was Lhe status
04 the sub-division spproval which was being sought by the Respondent. By
submitting his plan for approval the Applicant was 4in effect nefecting the
plan which was prepared by the Respondent which inciuded his £ot lo. 7.

The approving cuthonities would be presented with a dilemma 46
they had to consides ihe two applications for sub-division approval in
nespeet of ihe same fand. The Respondent’s plan had nine (9) Lois while
the Appiicuni's plan had 6.

The Law in regund to damages fon breach of contraci arisding from
a contract yor the sale of £and 46 somewhat difgerent from Lhat arnising from
a breach of coninact in regands to oihen maticrs.

The objcet of damages in the orndinay breach of contrack 48 o out
the Phaintiif 4in the position he would have been in had the conitrnact been
pesfonmed.,

In ihe cuse of the Land, il 44 necognised that thzie may be difficulty
in getting tiie.

"anoihen old nule, neafginmed by the House of Lords
in 1874 states ithat if a vendorn of ‘and is unable,
without any fauit on his part, Lo show a good Title,
ihe purchuasens damages are Limited Zo the moncy
wasicd in investigeting title. This nule has been
eniticised by most, though noi all crnitics and the
modean tendency of the cournts is to nestriet AL,

See elevenih edition of Cieshine Fifood and Furmisifon
Levs 0f Contrnact af p. 598.

The damages which « puwichasen of Realdly can recover

jon a breach of contract by the vendor are, 4n

aenenad, Limited Lo ihe expenses which he has dncwued.
This Ruic forms an excepiior fo ihe ondinary Xaw of
coninacid that aninjured person is entitled to be placed

in the same posdiiion as if the comtrnact hed been performed.

Thus £f ¢ veador who has noi expressly undertaken £o
deduce a good titie is unabfe acting in good faith,
and wiihout commnitiing ¢ breach of st to make a
£lc, ihe purchasen 44 an action for breach of
confnaet can rceover only the expenses he has
incwvned bui not damages §or the <Loss of his bargain
(Bain v Fothen GL24 (1874) L.R., 7 H.L. 158,

This 48 an exceptional nule which appiies onky 4if
the verdon, ihrough no default of his own 4s unable
0 cany out his contrectual obligaiions Zo make a
good iike". See Halsbuny Lews 4ih Edition Vokume 42
paraghaph 267 pagec 183.
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The vendorn in the insiont cuse L8 fhe brother-in-Law of the applicant
and the evidence does noi disclose that he has noi acled in good {aith, on that
he has acted in breach of thust.

11 44 not disputed thait he made unsuccessful attempls Lo get from
Mi. Ping Sam Rose cund for the roadwuy which wws vital to the sub-division: s

In fact the appidicanis sub-divisdion has proposed a new roadway.

In these cireumstunces Lhe applicant can recover onfy the expenscs
he has incurncd but noi dasiages fon ihe Loss of his bargain.

i sadd the Respondend knew that he infended to put a building on
Zthe Land as on Lnvesiment and he 48 in cffect claiming damages {on Loss of
bargain. Speeifdie Perfonmance of ihe contract has been ondered but the ewidence

(:> suggests that Llnds may give nise Lo cerdadn difficuty as the applicant states
in his cvddence that ihe Kespondent's sub-divisdion had faken in othen ZLands
that wene not nis.

"here one panty has oblaincd o decnce of specific

pfoamance which proves dmpossibie o execute, <he

Annoesnd paty niay rescind the contwet and scek

damag s, which wili be cssesscd us at the datle the
econthack 48 §Lnily abandoned, not Zhe date of the
ordginal bacach, Hakhoins. v Choundam 1980 Ch. 5%,
1979 1 AJE.R, 186 C.A. The damuges cannot be

enharced by any decay of ihat parnty Ln bringding on

presenting his clivim for dameges. Sec H.L. 41h Ed.
Vok. 47 parncgraph 271 page 1877,

(:) The uppticaidion of the ruce inBain v Fothengilh appiies equally Zo

delfay 4n completion as 1o faliune to compleic.
\s negands the meusune of dwnages in cascs wherne there 48 deday Ln

compledion, Moyrc v McGregon on Pameges 1:ih Ed. paragraph 45& page 46 tekll

us thats-

Mo mone than nominal camages showld be recoverable

in the ingrequent case that coudd gall wiliin the

Rulc. Vamages cacculated by the amount of Zhe deposit
und the expenses of Lnvesiigaling LtLe are only reievant
where the PLalnidff never gels ihe property; damages for
Loss 0f burgain arne cxpressly forbidden”.

The appiicani who fook oven the montgage on the property has given
evddence thal in his capucit; as monigegee, he intends to cary on widh secking

approval of his sub-division plans uid that when sub-division approval 44 granted
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he will have his own title prepared and assigned to him. vut this Count is noi
asked to adfuddicate on those issues,

I am cnly ashed to assess damages and 1 §ind that ihe case falks within

given in
the nuiing/ Bain v Fotheryd£L and the appiicant is noi thercfone entitled 1o damages

forn the Loss of his bargain.

He has also obtained a decree of specific performance and as the reasons
for Lhe delay in compieltion afso come within the aule, then damages caiculated by
reference £o ithe amount of the deposid and the expenscs of investigating titie
Wil onty be applicable if he never geis the property.

1 awuii?lppﬂicani nominal damages of $1000.00 {or brecach of contract

occasdioned by the delaiin completion plus costs io be agreed on iaxed.



