I8 THE SUPHESE COURT OF JUDICATURE OF JAMAICA
IH COmHON Law

SULIT NO. D.G30/1560

BETWEEN WILFED DUNH PLAINTIVF

AND EVERUY CHIB DEFENDART

W.B, Fraokson, (.C. and Mras. Margaret Forte for Plaintviff

R, Carl Hattray, ¢.C. and darl Witter for Lefendant.
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23rd March, 1390

CHESTER ORR J:

JUDGMENT
The deiay in delivering this judguent. for which I apologise was
due to a cowbination of factors, some of which were beyond my control.

This 15 a Claim and Counter Claim in respect of 2 transaction

between the parties coucerning a sawmill and 2 low-boy trailer.

On the Znd April, 1576, the Plzintiff trading as Freddie’s Teols
imported a log saw-mill with eugine povtabla oo & trailer purseant to an

Import Licence granted therefor.

Jamaica Citizems Bank hed an interest in the shipment.

The Flainciff collected the necessary documents from the bank and
made efforts o clear the goods from the wharf. He did oot have the funds
to do s0. He was introduced by 2 Mr. Vietor Earnes to fhe defendant, a

customs broker. The plaintiff and defeundont had 2 discuscion which resulted
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in an Agreement, Exhibit 4,

T -~

and signed by the plaintiff

The Agreement reazds as follows:




Yist February, 1977.

#iS. Fraeddie’s Toel
102 Pombroke Hall Drive
¥oulevard P.A.

it vespect of Une (1) usec Saw-will complete znd one (1)
voed Low Zoy Trailer both old aond rustiy, which arrived
EE. KIRK EXPRECS Wep. 2/1/71 $iil of udle“ do. M2,

This snipment is comsigued to FHEDDIE'S TOOLS and owned
by FEED DUNH.

s £3ED DUKH of 108 Pembroks #all Drive do hereby agree to

nand over complete shipuent of Saw-mili and Trailer to

o HVEROY CHIN who will be imvesting the sum of Zight

Fhousand six nundrza 30; sxa {$5,600.00) on Saw-mill and
Atz will be taken ©o Mr. EVERGY

2 a3 thease wachinery will be

tusted and the said mr“ LJERGY CEIY¥ has the rights te

chooze any one of both itess without zny additional cost

to nim or to sell Loth in order to rzeover the above

gmount that have been mentlonad.

he will also h&ve firSh option te purchase which ever
one may or will be for sale by me at the zoing market
value.

Ol im0 i) .~
Ql,‘:’,i‘u—‘-ﬂ L‘y T2 oconssvocovomosocsaccnocobws

FEED . DURH
February . .t8F. ierneninensaon, 1577

_ . T Tieg o -
Witneczed ..9s,0ugh Fhang,

o s o0

n

FebTGATY ».et8F e . iiverurvanenns 1577
The Plaintiff signed a Provisiouzl Eatry, a declaration under
the Customs Lew, Exhibit 3,is blamk. This Jocument shows the descristion

and veiue of the goods.

The defendant cleared the goods from the wharf znd both genticmen
travelled in the defendant’s car to the defendant’s property at Mango Growe

in 3t. Caiberine where the goods were depozited.

The plaintiff wade efforts to obtainm money co repay the dafendant
but was unsucessful. He mzde enquiries and discovered that duty had not
been paid on the trailer.  Exhibit ¢ which was prepzred by the defendant
indicites the saw mill only as liable to duty. He made a report to the
Collector General.

he wrote the defendant Exhibit 7, diudicating chat the defendant

hzd not invested the amount of $E.8680.50

m

s gvipulazed Io the agreesmani dut

only $3.166.68 and asked hiw to remit the balcuce to Jamaica Citizens Bank.
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The Defendant’s Attornmeys replied by letter dated 15th September, 1577,
Exhibit 8. They stated that the defendant had invested a suzm in excess
of $9,000.00 and proposed te sell either or both of the items te recover

Y

the amouni of $8,86050.0G.

there was further corrospondence betwesn the Attormeys for both
parties with regard to the amount the defendant claimed hie had expended
undar the Lgreament. On the 17th July, 1975; the defendani’s Attorneys
ducimatoed by letter Euxhdbic 17 chat the Jefendant propos=d to disposa of
the goods to re-imbursse himself for the sum of $10.871.36 which was

itemised on Exhibit 174, uniess the plaineiff paid this sum within ten (106)

£ was not advised by the defendant but received

information that the saw-wmill had been sold.

Somatime in 1879 or sarly 1980 the plaintiff and ¥r. Harry Johoson

went witn a wrecker to remove the trailer from the property at Mange Srove.
P ¥

They were unable to do so. The trailer had been removed to a location
on ﬁhe property to which access was gained by a steep descent. Wheels ond
parts were missing frowm the grailer.

¥r. Johnson was of the view that the trailer could be removsd with

some difficulty if the wheels and wmissing parts were replaced. 4 tzactor

4

head would be required to remove the trailer but he doubted the zbility of
the tractor head to reach the location of the trailer. The plaintiff
assertad that o road would have to be built ts provide access for the

tra ctor head.

The pleintiff visited the property im Hay or June 1980 and the
trailer chen had four wheele and fowr tyres. One tyra was cut and 2lil
LYres were SHookii.

In the wmeanwhile the plaintiff had purseced his investigation

witihr the noo-payment of customs duty on the trailsr. Tais raesulted 1o the

datention of the trailer under g Customs sct whick did not involve removal
from the property. The piajuriff eventually peid additiomal duty of

$495.90 on 17th Uecember, 197%. See Exhibit 21.
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By letrer dated the 27th September, 19%81, Exhibit 25, the
Defendant’s Attorneys advised the Plaintiff's Attorneys that the pruperty
at Hengo Grove had been sold and indicated that the defendant could not
tzke responsibility for the condition of the trailer should the plaintiff
refuse to fake uelivery thereof. 4s & vesult the plaintiff went to the

property but the trziler was still at the same location and wheels were

missing.
In 1984 the plaintiff visited the property. The trailer was
still in the same place and then had only four wheels and the tyre of ome

wineel had been cut. Photographs were taken of the trailer and tendered

it evidence -~ Exhibit 26,

GEFERCE

The plaintiff was introduced to the defendant by Wr. Victer Hugh
who told the defendant in the plaintiff’s presence that the plaintiff had a

portable saw-nill on the wharf which was for sale by auction.

Tha defeundant took the plaintiff to Mr. Zarmes for assistance but
Mr. Barnes was unable to help so the defendant decided to assist. Tha
plaintiff wrote the Agreement -~ Exhibir 4, which was typed by the defendant’s

Secretary.

The defendant clearsd the goods from the wharf. The duty was
assessed by the Customs Officers. EHxhibit €, Eantry for gocds liable to
Duty was prepared ia his office. de took the goods to Mango Grove

acconpanled by the plaintiff, The plaintiff never repaid che amount due

upder the Agreement.

(s

On th

5]

advise of his Artorneys he tock the saw-mill which he

sold for $10.¢

‘,)
C)

i

C)

©

He sold the property at Mango Grove in april or June 1931.

3
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trailer was then uk the property with all eight (8) tyres. e saw

the trailer up to 1964 and it had on eipght tyres and was not parked at the

end of 2 descent as alleged by the plainvifi.

He incurred expenses in =ucess of the amount of $3,600.00 stated

in the Agroeenent.




THE PLEADINGS

The plaintiff claised that the defondant had breached the Agrecmen
by failing tc invest the sum of $8,600.00 and by illegally removing the

trailer from cthe wharf without payment of duty,
He claimed:

(1) The return of:
{2} the saw-nill and engine

. (b} the low-boy ¥railer or thelir velue znd
damaeges for their Jdatention.,

{23 Alternatively, damsges for cooversicn.

{3) QDamages for trespass to the low-boy

(4}  alternatively er further an account together with

2ll enguires and divections and orders.

Particulars cof Special Damage were given by

an amendnent.

The defence alleged that the plaintiff had  inveiced the saw-mill
as portable in order to avoild payment of custous Juty. That the defemdant
had exerciged his opticn to sszlect the saw-mill in accordance with the

sgreament and thoat he invested the sum of §11,651.36.

The counter claim was £or storage of the low-boy from lst dugust,
1%97¢ ¢o 30th June, 1921 and watchman'’s wages in respect of the low-boy during
the said pericd.

Hr. Rattray cubizitted that the gefs

w

i

:ndant acted by virtue of his
rights under the Agreemeunt. Thers was no obligation onm him to estzblish
that he spent $5,000.0U. If he spent less,the plaintiff’s obligation to
him was for &8,000.90C and the defendant would be entitled te his righis

under the Agreement.

et £}

In any event the defendant had sxpinded 2 sum in exces

)
0
=3

$0,600.00 namely  $16,571.38.

He had maintained storage of the trailer and when he scld the farw

had advised the plaintiif to remove his goods The plaintiff failed to do s2

=3




The defendant was entitled to the cost of storage and watchman's
fees from the date of his election in 1373 to the date of the sale of the
farm in 1981.

Mr. Framkson submitted that the Agreement was conditional. The

ocbligations of the defendant were:

{1 Tc rescue the goods, and

(2} To invest the sum of $8,000.60 in the goods.

The failure of the defendant tc disclosz the Trailer as goods
imported and liable to duty was a breach of a fundamental term of the
sgreement which conferred on the plaintiff the right to repudiate which
he did by letter, Exhibit 7. The fact thzt he gave the wrong reason
for repudiation was irrelevant. He cited authorities in support of
his submissions.

- FINDINGS

I find that the defendant was the asuthor of the Agreement,
Exhibit 4.

In construing the Agreement both partics submitted that the

word "investing” should not ba given its usual meaning.

The Oxford English Dictionmary gives one definition of iunvest as -

“"Tc employ (momay) in rhe purchase of anything
from which iaterest or profit is expected: now
eopecially in the purchas: of property. stocks,
shares, etce, in ovder to hold these for the
sale of the interest, dividends or profits
aceruing from them,”

In Chitty on Contrscts 25:th cditionm at 765 the learned authors

e state:

“Words are to be comstrued according to their stricet
and primary acceptation, uniess from the context of
the instrument, and the intention of the parties to
be ceollected frum it, they appear to be used in a
different sense, or ualess in their strict sense,
they are Incapable of being carried into ¢ffect.”

e I accept this as a correct statcment of the law.

Accordingly, in the circumstances of this case, I hold that the
word “invest” in the Agreement was not used in tha ordinary meaning of the
word. I hold that "invest” should be given the meaning of “expend”.

i find that the object of the Agresment was to secure the relezse

of the goods from the wharf. I find that rhe non~payment of duty on the

trailer was the fzult of the defendant.
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Does this failure to paoy duty amount to a breach of 2 fundamental
term of the Agreement?

In Suisse Atlantique Societe D'armement Maritime S$.4. v, W.V.

Rotterdaasche Nolen Centrale [1966] 2 411 E.R. &% cited by Mr. Frankscn,

at 68 , Viscount Dilhome said:

“In Jmeatou Hanscomb & Co. Lid. v. Sassoon I, Setty,

on & Co. (Wo. 1} (22). Delvin J. szid that he thought
fundemental tera was -

Lo

2

'something which underlies the whole contract
so that, if it is not complied with, zhe
pericrmance becomes sometning totally

different from that wihich the comtract
contemplates.”

In this case the goods were removed from the wharf and the non-
payment was discoverad Ly the plaintiff some months later. Having regard
to the factual background to the Asreement I hold that the non-payment of
the duty was not a breach of 2 fundamemtal term of the contract.

1 hold that under the Agreement the obligation of the defendent

was to expend the sum of $5,606.00. He could only cxercise the optios when

he had expended this sum.
The expenditure is listed in

Did the defendant expend this sum

Exhibic 174.

H

The disputed itews were cash advanced to F 24dy Dunn, storage.
watchman's wages, travelling expenses for plaintiff and customer, to uanload
equipment and interest charges.

It is cleay that cosh advanced camnot be appropriasted to the

Agreement,

Travelling Ezpenses

I accept the plaintiff's evidemce that he travelled im the defendant’s
car on a friendly basis and disallow this item.

Travelling expenses for prospective customer was not contenpliated
oy the Agreement ; this item is disallowed.

The Agreement is sileat as to storags and watchman's WAZES




In Troliope & Colls Ltd. v. Horth West Hetropolitan Regional Hospital

Board [19731 Z 211 ¥.¥, 250 ar 268, Lord Peavson szaid:

Yan unexpressed term can be implied if and omly if the
court finds that the parties wust have intended that

term to forw part of their contract. it 1is not encugh
for the court to find that such a tera would have bssn
adopred by the parties as reasounablie men if it had been
suggested Lo tham; 1t must have been a cerm thai went
without saying, & ters nscessary £o zive busziness
eificacy te the comtract. 2 fers which, alchough tacir,
formed part of the contract which the parties made for
thamselves,©

bipments will be taken to Mr. Evercy Chin
p
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am unable to imply

a term for storage charges.

On the other hand if the goods are to be kept safely at dMr. Chin's

premises it would be necessary to provide sone form of security.

I imply such & term and allow the expensas for watchman's wages.
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upport the charge for umloading the engine

end Intervest chavges wers cleariy not within the contemplation of the partiag,

Tne total expenditurs alicwed is $6,845.45. This e less chen
$5,00C.00.
As the de

fendant was not entitled to axercise the opticn he is liablz

for comversicn of the saw-mill,

What is ths value of th: saw-nill 2t the data of comversion, July 19727

3]

There are conflicting wstimates, I prefer the evidence of Mr. Joseph

Inoupson and velue same =t $10.006.00.

Fe: ths Trailer
I accept the evidence of fiie plainriff znd his witnesses particulariy

fir. Harry Johnson zs to the loeztion and conditicn of the trailer. i find
that it was removed to 2 lucation ot the 2nd. of 2 descent o which a

difficule znd removal doubtful




9.

The learned suthors of Winfield and Joiowiez on Tort ninth edition

state at p.4lo:

“h .bailee is not obliged to return the chattel to the
bailor; he wmust merely zilcw the beilor to colleect it.”

I hold that the defendant by relocating the trailer as stated above
has frustrated the removal thereof and has not allowed the pleintiff to

Temove 32ame. He is therefore liable in detinue.

Y]

What is= the present value of the trailer? Mr. Czuswell a .
witness for the plaineiff, wos the only witness who gave evidernce of its
value. He gave various estimates but finzlly settled on 2 value of

$50,600.00 in 1984 which I accept.

In parie Stephens v. The Attcrney General €.L.S. 110 of 1975

ebruary 4, 1%83 (unreported), Zacca C.J. held that 40% should be added for

inflation since 1%54. Sipce 1983 there has been further inflarion. In alil

the circumstances I assess the present valuz at $90,000.G0.

being expenses incurred in an attempt to remove the trailer.

%
-

There will thereforz be judgment for the plaintiff on the clain for
the sum of $100,330.00 and Judgment on the counter claim with costs to be

agreed or taxed.




