
,.. 

~ 

{ 
' ' . '1 • ; .I ; . . { 

,.~ - . .. . ' 

D1 THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COMMON LAW 

SUIT RO. C.L. 1987/D.221 

BETWEEN ROSE DONSCOMBE PLAINTIFF 

AND YORK PAGE SEATON DEFENDANT 

Mr. Barrington Frankson instructed by B.E. Frankson & Company 
for Plaintiff. 

Mr. Andrcw Rattray and Miss Carol Sewell instructed by Rattray, 
Patterson & Rattray for Defendanto 

Beard: January 31, February 1, 3, 7, 8, 10; 
April 5, 6, 17, 20; .May 3, 4, & 
July 31, 1995. 

BARRIS, J. (AG.) 

In this action, the plaintiff's claim against the defendant 

is for the following relief:-

1. (a) A declaration that she is the fee simple owner of pro8ti.ses 

No. 11 Kingsway in the parish of Saint Andrew registered 

at Volume 1109 Polio 384 free of all encumbrances. 

(b) Alternatively, the cancellation of the aforesaid duplicate 

certificate of title and the issue to the plaintiff of 

a new certificate of title free of all encumbrances. 

2. An injunction restraining the defendant whether by himself, 

his servant and or Aqents, or otherwiso, from dealing with, 

or entering upon the plaintiff's promisos. 

3. Damages. 

The following documonts comprised an agroed bundlo:

(a) COpy Probato in the Estato of Emile Josopbs with 

copy Will annexed, granted to the Exocutors Louis 

and Robert Josephs on the 30th October, 1990 -

Exhibit •1•. 

(b) Cancelled Copy duplicato Certificate of Title 

registered at Volumo 161 Folio 12 showing Rose 

Dunscombe as registered proprietor by virtue of 

transfer 197397 dated 25th and registered 27th 

August 1964 - Exhibit 0 2'. 
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(c) Copy transfer dated 31st December, 1981 from 

Emile Josephs to York Page Seaton in respect of 

premises No. 13 Kingsway, St. Andrew - Exhibit '3'. 

(d) Copy transfer dated 31st December, 1981 from Rose 

Dunscombe to York Page Seaton in respect of 

premises No.11 Kingsway, St. Andrew - Exhibit '4'. 

(e) Copy duplicate certificate of title registered at 

Volume 1109 Folio 384 recording Rose Dunscombc as 

original proprietor ana York Page Seaton as current 

proprietor by virtue of transfer No.399186 registered 

on 18th :February,. 1982 - Exhibit •s~. 

(£) Copy duplicate certificate of title registered at 

Volume 518 Folio 43 on which a transfer of proprietor

ship registered on 13th February, 1982 is recorded 

to York Page Seaton, the previous owner being 

Emile Elroy Elias Josephs - Exhibit 1 6 1
• 

The following documents were also tendered into evidence 

as oxhU>its:-

(9) Letter from York Page Seaton to Bully Josephs .Jated 

20th November 1980 -· Exhibit 1 7 1
• 

(h) Copy Writ of Summons in Suit C.L. 1S86/J409 Louis 

and Robert Josephs v. York Page Seaton - Exhibit '8'. 

(i) Affidavit of York Page Seaton sworn on the 25th June, 

1985 - Exhibit ~9 8 0 

(j) Copy letter from Gilroy English to York ~aqe Seaton 

dated 18th March 1982 ~· Exhibit '10'. 

(k) Copy valuation report re 11 and 13 Kingsway done by 

Al.lison Pitter and Company aate~ 10th March; 1981 -

Exhibit '11'. 

(1) Copy letter from Gilroy English to Messrs Clough, 

Long and Company dated the 13th February, 1986 -

Exhibit •12•. 

(m) Copy letter from Emile Josevhs to Manager National 

Commercial Bank Trust Company dated Bth December, 

1900 - Exhibit wl3'. 
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Copy affid.avit of Gilroy English sworn 23rd April 

1986 - Exhibit '14~. 

The plaintiff, a lady advanced in years, being over GO years, 

at. the hearing of this matt.err was at times incoherent and unable 

to recall most events surrounding this action. 

She testified that she had a brother called Emile 'Bully' 

Josephs who had died. The relationship between her brother and 

herself had been close. A mutual trust existed between them. 

She was dependent on him ann he looked after her business. 

She further stated that her brother and herself owned 

property at Kingsway. She never resided on those 11rcmises as she 

had lived in Morant Bay but visited the premises frequently. 

She knew nothing about any transactions touching the f:rO_tJerty she 

owned. Ber brother Emile did evcrythiny in resr~ect of the property, 

as, he was fully in charge of its management and affairs. 

It was also her testimony that she was unable to recall 

whether the property was in her name only but ~nve evidence that 

it was the custom of her family to place property in her name. 

She also stated that she was not sure if the proi-1<!rty had 

been sold. She received no proceeds of sale from the ~ropcrty. 

If her brother had sold the property and had been in receipt of 

any money for it, he would have informed her and woul.1 have delivered 

the money to her:. 

There was no recollection on her part of having executed 

any documents in relation to the prOiJerty, neither did she rememher 

using the property as a security for any loans. 

She did not know whether the land was to be GevelopGd. 

She had never heard of the :.lefendant. She could not recall bavin<; 

brought the current action nor was she aware of the contents of 

the action. 

The main witness for the i;laintiff was her nerhcw Louis 

Josephs, son of Emile Josephsa lfis evidence was that premises 

No.11 Kingsway was owned by his aunt, the plnintiff:, who lived in 

Morant Bay. He saic he resi[;ed on those premises since nge 3 with 

his father Emile, his mother and two brothers. 
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The relationship existing between his father and aunt was 

very close. Bis aunt allowed his father and family to occupy 

11 Kingsway rent free. Bis father attended to all the expenses 

.o~ · the property. 

Bis father1 who was a contractor, owned premises No. 13 

Kingsway which adjoined No. 11.Initially, his father•s property 

was rented but between 1970 or 1979 his father allowed his workmen 

to occupy it rent free up to the time of his death in 19G5. 

Be also stated that his father and the cefendant had been 

friends for about 20 years. His father treated the defendant as 

an 'acopteLl son•. The defendant visiteu his home regul'1.r.ly. 

his father assisted the defencant from time to time with projects 

and by way of advice. 

It was also his evidence that in or about August l~DO the 

defendant attended their residence at 11 Kingsway ann in his 

presence., a discussion took place between his father and the r1cfcndant, 

about a joint venture. His father spoke to the defendant al1out 

paying off an outstanding mortJa~e on No. 13 Kingsway an(t intimated 

that if be could liquidate the deLt, he would speak to his sister 

(the plaintiff) who owned 11 Kingsway, to enter a joint venture 

to construct town-houses and apartments. llis fatherus sh~re of 

the joint venture with the consent of the ~laintif f would 1)e 11 and 

13 Kingsway. 

During the course of tbe discussion, his father showed 

defendant approved plans for a dcvelof-mcnt of 11 and 13 .Kingsway 

to be called •cromwell Court•. The defendant agreed to the proposal 

and expressed a desire to c:r:catea lar~er development thnn that put 

fo:r:ward by his father. The defendant then took possession of the 

plans, which he returned. 

Be also stated that further communication took place l:etween 

his father and the defendant in res~ect of the joint venture in 

December 1904 at the defcndantf s resicence. There, the dcfen~ant 

explained to hi s father that the larger type of development which 

he desired to construct was not permitted by the Town ~lannin~ 

Department and. would only :.:ie allowed if a sewera;e main bas .uut in 
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place. 

Bis father died in March 1985 leaving a Will which he had 

made while in hospital, about a year before bis death. He was 

named co-executor on the Will with his brother. 

About a week after his father was buried his mother and 

himself attended on the defendant at his office at Molynes Road. 

Be made inquiry of him concerning the joint venture agreement. 

The defendantws response was that his father must have been a mad 

man, as there was never any joint venture agreement, his father 

had sold him the properties 11 anJ 13 Kingsway and they shoult'l 

vacate the property of which they were in occupation. 

Be then showed the cefennant a letter which was written 

by the defendant to his father, as well as the Will and inquired 

of the defendant the meaning of the letter and the ref arcnce of 

his father to a joint venture in his Will. The dcfem:ant then 

produced the titles to the i•ropcrties. 

After he received this information from the <'tefendant, he 

visited his aunt to ascertain whether the defendant was in fact 

the registered proprietor. His ~unt said it was impossible as she 

had not sole her property anG bad not received any money for it. 

The defendant s\l1)sequently place::! security 9uards on the 

premises. He again told his mother Mrs. Josephs and himself that 

he owned the property and they shuuld leave. Bis mother and himself 

were given notice to vacate 11 Kingsway. His mother left but he 

remained until 19U7 when he was ornereJ by The l«!siaent Magistrates' 

Court for St. Andrew tc vacc.te the premises. He ,·ti~ m ... t appeal the 

order. 

Prior to his father's d.emise, he had granted permission to 

the defendant to store excess lumIJer on 13 Kingsway. The defendant 

had premises, 13 Kingsway rente,; after his father died. 

During his father's lifetime, although the ~efendant regularly 

visited 11 Kingsway, he never at any time exercise<l any riryhts 

of ownership. He never attempted to take possession of the properties 

then. 



... - 6 -· 

Be also stated that up to the time of his fathervs death, 

the father had owned several otb.cr properties. These properties 

included 96 acres at Cavaliers, Tl acres at Halls Delight and 33 

acres at Bog Walk. 

Be asserted that his father executed no document with the 

defendant in respect of the joint venture and that he had no know

ledge of the existence of a mortgage on No. 11 Kingsway. 

Mrs. Helen Josephs widow of Emile Josephs also testified 

on behalf of the plaintiff. She stated that she lived with her 

husband Emile and their children at 11 Kingsway. The plaintiff 

was owner of 11 Kingsway and her husband was rcgistcre(l proprietor 

of 13 Kingsway. In 1981, 11 Kingsway was well maintained but premises 

13 Kingsway required repairs. 

The plaintiff and her brother Emile enjoyed a close relation

ship. She lived in Morant Bay but visited with the family at 11 

Kingsway frequently while her husband was alive. She was very 

active between 1980 and 1987 and even drove her own car then. 

She is now far over 80 years old and •her min·'! comes ann goes". 

Ber husband •1ooked after the property gencrallyh for the 

plaintiff. He attended to the expenses of the proverty .uncl assistc-r'.: 

with payment of mortgage. 

She met the defendant through her husband. Be w~s her 

husband• s fr~.en1 of about 20 years. Her husbanc:. renuereri assistance 

and gave him advice whenever these were requireu by the defcn~ant. 

He was a frequent visitor to their home. 

It was hei:· testimony also that. her husban,4. ownc;:.": several 

other properties which included lands at New River, !!alls Delight 

and Bog Walk. Her name was net enterec 0n any cf the titles to any 

of her husband• s properties. She was not aware ot any mortgages on 

any of his properties. 

She statcC: that she had not been aware that IJrcmises 11 and 

13 Kingsway had been sold to the :;cfencJant · but it crune to her attention 

after her husband 8 s death, when she was so advised by the defenr1ant 

on the attendance of herself an."~ her son Louis at the .1efennant • s 

office, shortly thereafter. At that time, she had in her possession 
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a letter written by the defendant to her husband, which her husband 

had given to her for safe kee~iny~ 

She stated that when the defendant informed her that he was 

owner, she was shocked, as she had thought the property had belonged 

to her husband. She had not been aware of any transactions between 

the defendant and her husband and was surprised to h0ve mane the 

discovery. 

The defendant never in~icated that he was uwncr while her 

husband was alive but a week after his death he pester. security 

guards on the premises. This erooed her privacy ant~ she found it 

impossible tc remain there. Defendant gave her Notice t n quit the 

property., She requested that she be given some t.ime.. She left in 

August 1985 to reside in the United. States ·Cf America but left her 

~'Osscssion behind in the houseo 

Mervyn Downs a valuer, gave exr.crt evidence as to the current 

value of 11 Kingsway which he r:laccd at $16,300.00. He was unable 

to state the value of the property in 1982 when it was transferred 

to the defendant .. 

The defendant's evidence is that he is an Electrical Contractor. 

Premises 11 an<~. 13 Kingsway ~mrc I"Urchascd jointly l)y him for $300, OCO .. 00 

on the basis of a valuaticn received frcm Allison Pitter & Company. 

In purchasing the property, he negotiate::~ with Emile Josephs 

who had been ~is friend about 20 years. The carria<Jc {.' f sale for 

the property was conduct~:l by Mr. Gilroy Enylish Att0rncy·~at-Law, 

acting on bis bc ... _a] f. He never executed an agrcamcnt f·':·r sal<::. 

His purchase cf tt&e premises was ~y way of cash. The sum nt $300,00Q.CO 

was paid to Mr. English. Be m.a:te a rterosit cf $100 6 0l/J. OO on his 

execution of the transfer an"i there was an oral agreement thnt the 

balance purchase money be r:ai~ . .:. wi t.hin 4 weeks, which sum he paid 

before the expiration of 4 wcaks. 

Be st~ted that at all material tiines he was untler the 

imJ..:;ression that Emile was the cwner cf 11 Kin<Jswuy. He only became 

aware that the pr:).;_::erty was nl:·t owned I'-y him in Oct(•>cr 1981 when 

Emile presented two transfers in resi_)ect of 11 and 13 Kingsway to 

.Mr. English at Mr. English's office and Mr. En~lish ~~vc him the 
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transfers to sign, whereupon he obser~ed that the rcgistercc 

proprietor of No. 11 Kingsway was Rose Dunsco:ml>e. He spoke to 

Emile about ito He knew Mrs. Dunscoml::e the plaintiff was Emileas 

sister but could not recall haviny mat her up to the time of Emile's 

death. He stated that Emile told him that the proi~crty was owned 

by him but was placed in his sister's name and he shoulcl not he 

apprens:!iVe about it, he would have her sign the document.. He was 

satisfied with the information raccived from him and b.n.scd on that 

info:i:mation, he appended his signature to t:he document~ After signing 

the documents, Mr. English witnessed bis si<]Ilature and then handed 

them to Emileo Emile left with thC! transfers, that day., 

He alsQ testified that he permitted Emile tc continue residing 

at 11 Kingswa:y after the sale. He did not request hL-n to pay rental 

as he was his friend and in addition he had intended tc move up to 

New P.iver. 

He had building material and construction equir-mcnt st".ored on 

both prc!Dd~es. After Emileus death he filace security s;uarC:!s en the 

pro~erties to protect those itcins he baa there. 

Subsequent to Emile's death he spoke to hi~ widcw informing 

her that he required the u~e cf the ~ropcrty 11 Kingsway. She raquested 

that he allow her to remain fer a few months, as she had exi.-"'ected 

t o migrate to live with her son abroad. He accedei:l to her request .. 

She die~ net lco.v~ . Be gave her n0tice to guit. She left but did 

net remove her possessions frum the hcuse. 

Her son Le t..is took ur residence in the house after she left. 

Be teak legal pr,Jc-~edings •1gainst him in the Resia cmt M.ag-istrates • 

Court for Sto Andrew anG. Judgment Wi'.ls awarded in his favour.. Louis 

then moved outo 

He further state~1 that at D~) time cid he hold discussir.m 

with Emile in the presence of Louis about a j~int venture. In October, 

1980 he did converse with Emile a:L0ut a ji:'int venture but Louis was 

not present. Fellowing this discussion, in November 1S90, at Emile's 

request, he wrote a letter to himc 
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After writing the letter, he conducted certain investigations 

into the possibility of carrying out a development at 11 and 13 

Kingsway. These investigations revealed that it would not be feasible 

to proceed with the development, as there was no central sewerage 

main in the area and it was not economically viable to do so. 

He told Emile it was not possible. 

He did not sign any documents with Emile nor anyone relating 

to a joint venture. Be stated ir.itially that he did not instruct 

Mr .. E119lish to liquidate the mortgages on the prc:mi.ses as there was 

no join~ venture agreement but later stated that he instructed him 

to liquidate the mort9ages but he did not Jc so. He made no represm1·· 

t ations to tho plaintiff, nor did he cause anyone t o make any represen

tations to her about any joint venture agreement. 

In December 1984 Louis and Emile paid him a visit at his 

home. The object cf the visit was to have a drink in celebration 

of the fos~ive season. On that occasion, he loaned Louis money at 

Lob.is 0 request. Emile anG. himself had Q() tliscussicn concarning 

joint venture project then. 

Be did not meet with Louis and Mrs. Jc1sei:.ihs at his office after 

Emilews death. Be advised Mrs. Josephs that the property was his, at 

11 Kingsway. In evidence in~chicf he said he met with Rebert at his 

office at Molynes Road and showed him the titles with his name 

endorsed ther'301~. However, in cross-examinatiun he said Mrs. JcsciJhs 

was present wheL he met with Rebert. 

He had never heard of a scheme t~ be designed ~cromwell Court•, 

nor had he seen ariy approvc<l rlans or documents in relation to such 

a scheme .. 

He also denied that he was an electrical contractcr between 

1960 and 1902 and that he was a real estate aevcleper. Be had J.one 

electrical work fc·r the Petrojam Building but dnc-ther company, Tycon 

Engineoring of which he was a partner, uic"! contract f ,:)r the building .. 

He was neither managing directorJI nor i-•rincipal shareholder cf that 

company .. 
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Gilroy English, an attorney-at-law gave evidence on the 

defendant's behalf. Be stated that he had met Emile Josephs in 

1965 or 1966 and over the years he had known him, he had done legal 

work for him. He had known the defendant for 30 years. 

Be stated that in August 1980 Emile Josephs attended on him 

at his office and requested that he secure mortgages for him on the 

security of his prcmisas 11 and 13 Kingsway. He took preliminary 

steps and prepared mortgage documents towards end of 1980, or, 

early 1981 but he was unable to obtain the required mortgage loans. 

Those mortgage deeds were prepared in Mr. Joseph's name as Mr. Josephs 

had informed him that he was also 'the owner of the property 11 Kin9sway, 

which he had occupied. He had not, prior to praparation of the 

document obtained the respective certificates of titles. 

Sometime between August 1980 to October 1981 on the strength 

of a letter of authority from Emile, he received c~pies cf the 

relevant titles from the mortgagee anu discovered that No.11 Kingsway 

was registered in Rose Dunscombe's name. He did not convey this 

information to the cefendant. 

On a subsequent occasion, Y.ir. Josephs advised him that he 

would have to sell the properties as a result cf pressure from the 

mortgagees and that a purchaser was foun6. He then attended on him 

enc morning, accompanied by the defendant. The purchase price cf 

$150,000.00 for. e .::.i.c:1 property ha(! been ag·recu when they ,1.rrived. 

The purchase was by way of cash transaction, which was enc which 

did not require ~~. mortgay-e. It was also agreed that a dcpcsit t -:f 

$100,00C.OC be paic and that balance purchase mcncy be ;"'aid within 

4 weeksa There was an oral agreement for vacant possessii;n. 

It was orally agreed that he should have the carria~e of sale. 

Be prepared instruments of transfer f0r 11 c:tn~~ 13 Kin;:;sway. 

An agreement of sale was not prcparea by him. He exr.•lainc{~ that 

at that time where a sale was not subject to mortgage 0r any reserva

tions, it was usual to engross a transfer an~ dispense with pre1;;ara

ticn cf an agreement fer sale. It was his practice not to prerare 

an agreement for sale in thvse circumstances. 
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Both transfers were duly executed by the defendant and 

witnessed by him. The transfers were given to Emile to be executed 

by his sister and himself in the presence of an attorney-at-law, 

or justice of the peace. When the transfers were handed to the 

defendant tQ,be signed by him, he asked who was Rose Dunscombe, 

he told defendant that Emile had informed that he ha~ placed title 

iri sister's name and it would be in order for him to si<J!l. 

The transfers were returned t•) him a few days bafr.•re the 

24th October 1981. He telcrhoned the .:lcfendant who came to his 

office and paid him a banker's cheque fc'r $10C,OOC.OO. Hird.le was 

present when defendant r; .. aid the money. Emile cxpressecl. :J. r!csirc 

to c.btained $50, COO. CC. The defendant subsequently attentled and 

paid him the balance purchase money of $200,000.UO from which 

various duties, costs and mortga.ge payments were met. He gave the 

balance of $15,000.00 and a statement of account to Emile whn had 

told him he was responsible fer plaintiff's affairs. 

He said he never recciveC instructions fr0ID. the defendant 

to liquidate the mortgages ann he never held funds for the defendant. 

Be stated he had met plaintiff en an occasi0n after the 

transfer ha~ been executed. He met her at Emile 1 s home and in the 

presence of Emile, he asked her if ~e shculd sen~ her the ~roceecs 

of sale. Her response was that Bully (Emile) would han:.lle the 

matter, as he di(l cill her business. He also inquired of her if she 

had signed the transfer, she replied that she had done sc in the 

presence of a r\.:.:;.ativc of hers, whc was a justice uf the rea.ce. 

It was ahm h.is evidence that he had done other legal work 

for the defendant pric>r to an~.~ after the transactions relative tP 

11 and 13 KinJsway. He denied having knowlenge cf any ~yrccmcnt 

between the defendant and Emile rclatin~ to a joint venture. 

Be a.c!mitted he had uworn tc an affiJavit on the 23rd July, 

1986 in respect cf a suit before this c< ·urt entitleo C.L. 1936/JtOS 

in which he cutlined the circumstances under which the ~tcfendant 

purchased 11 and 13 Kingsway. 
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OWen Pitter a Chartered Valuation surveyor testified that 

in February 1981 the defendant requested him to de a va.luation 

survey of premises 11 and 13 Kingsway as the basis of securing 

mortgage financing. In March 1 19Ul he visited the premises carried 

out an inspection of both properties on which he placcrl. a value of 

$325,000.00 tv ;;300,000.0G for them both. At that time, there was 

no central sewerage facility available tc 11 and 13 Kin~sway. 

He prepared a report which he remitted to dcfendanto 

The Registration of Titles Act S.6H provides;;-

• 60. No certificate cf title registered 
and granted under this Act shall Le 
impeached or defcasible by rcascn cf, er 
on account of any infcrmality or irregu~ 
larity in the application for the snmc, 
or in the prcceedings previous to the 
registration cf the certificate; anr every 
certificate '·-'f title issuet1 under any of 
the provisions herein contained shall l:;c 
received in all courts as evir.·~ence nf the 
particulars therein set forth, anc. of the 
entry thereof in the Register B~ck, an~.~ 
shall, subject . tc the subsequent npcrati< ·n 
of any statute cf limitations, be conclusive 
evidence that the ~crscn named in such 
certificate as the proprictnr of or havin0 
any estate or interest in, er ~owcr to 
apvoint or dispose of the land therein 
described is seiseG. or possessed of such 
estate or interest ,-.r ha.s such r;.c..;wer." 

However S.161 < .. f the Act, s,) far as it relntes to these 

prcceedings sta es: -

"l.C: No acticn of ajectment nr other 
ac ':..i.on, suit c·r rr(;ceeaings 1 f ... r the 
r.c~c ·-::. .. ,rery cf any land shall lie or te 
sustained against the pcrscn re'.)istered 
ara l--rcpriet•.")r thercc f unuer the provisions 
01 this Act, except in any ,;f the f1.;llnwin'] 
ca~ -.!s, that is to say ·-· 

a - c 

(d) 

e - f 

• • • • • • • • • • • • • - ~ • ~ • • c • • • • • • • • • • • • 

the case of a f.·CrS•)n dcprive;.1 ( :. f 
any land ~y frau\! as a.~·ainst tb.c 
persc;n registered as prc.priatcr 
cf such land through frauc!, or as 
against a pcrsnn neriving l!thcrwise 
than as a transferee bona fid.c for 
value from or through a pcrs( ;n sc 
rec;istercd thrc'\1 1]h frnud ; 

G • • e • • • • e 0 ~ e • • ~ • e ~ • n ~ • e • • • • e e • • • 

and in any other case than as aforesaid the 
production cf the certificate of title Lr 
lease sha11 be held in every cnurt to be an 
absnlute bar and esto~~cl tc any such action 
against the person nruncd in such document as 
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the proprietor or lessee of the land 
therein described any rule of law or 
equity to the contrary notwithstanding.• 

In order to obtain the re1ief sought, the plaintiff is 

under an obligation to brinry herself within the ambit of the fore

going provision cf the Act by prcviny that thP. defendant is not the 

bcna-ficleregistcred proprietor of ~remises 11 Kingsway, Saint Andrew 

as he had by fraudulant means secured the transfer 0f the property 

to himself. Fraud in this context must be actual frau~, not merely 

constructive or equitable fraud. 

said :: -

In Assets Company v. Mc~c~C?Phi {19CS) AC 210 Lord Lindsley 

a • • • • • • • • • • • • • • • Vy· fraud in these Acts 
is meant actual fraud, i.e., r1ishoncsty 
of some sort, nnt what is called construc
tive or equitable fraud -· an unfortunate 
expression and enc very apt to mislead, 
but oft en used, for want cf c better 
term, t o denote transaction having 
cr:.nscquencies in equity similar to those 
which flow from fraud. Further, it 
appears to their Lordships that the 
fraud which must be i;iroved in order tc 
invalidate the title cf a registered 
purchaser for value,. whether he t·uys 
from a prior registcrea owner ~r from a 
person claiming under a title certified 
under the Native Land Acts,, must be 
brought home to the rcrson whose rcgistcre~ 
title is impeached or to his agents. 
Fraud by persons frc:m whom he: claims ,.,ucs 
not affect him unless knowlcc19e of it is 
b ..... ~~ ught heme to him or his a~ents. The 
'i"ler.~ fact that he might have found out 
fr~cd if he hac been mere vigilant, ann 
had made further inquiri.cs which he 
01,ri.t.:0'3 to make, t..1ces net of itself iJrc:ve 
frc . .id on his i;.art. But if it !: e shown 
that his suspicions were aroused and that 
he at-stained from making enquiri~s fer 
fe"'ir -::f learning the truth, the case is 
very different, and tram~. may be r•r<•pcrly 
asscr ibed tG him~• 

Actual fraud incorporates acts cf dishonesty er :runral 

turpitude on the part cf the registered proprietor. Absention 

from inquiry, when suspicion has been aroused may also ccnstitutc 

fraud. It woulc"i appear that gr0ss nc']ligcnce in the a!:::isencc uf 

male fides would net amount to fraud. 

I will now cc,nsider whether it has been cstblishef'! that 

the defendant ~rocureu the registration of himself as f;ro~rictor 

of 11 Kingsway by way of frauu. The plaintiff averrc~ that the 
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defendant caused or permitted her to execute a transfer on the 

representation that her premises would be used for a joint venture 

project between the defendant and the plaintiff's brother Emile 

Josephs to construct town houses and apartments. 

The plaintiff did not know the defendant. The defendant 

did not recall having ever met the plaintiff. It follows therefore 

that the defendant could not have made any representations to the 

plaintiff, fraudulent, or, otherwise, tc have caused her t.o execute 

a transfer of her premises. 

Is there evidence that the defendant made any rer.iresentations 

to the brother of the plaintiff, Emile Josephs, to have permitted 

her to have transferred her ,t.·:ropcrty to him? Emile was ostensibly 

her agent. Her evidence and that of her witnesses make this disclosure. 

Louis Josephs son cf Emile Josephs stated that he was vrcscnt at 

11 Kingsway sometime in August 1930 when he overhearrl a discussion 

between the defendant and bis father. This discussion centred. arounu 

the establishment of a joint venture project. Emile Si_..<ike tc. the 

defendant abuut bis liquiaating a mortgage on 13 Kingsway owned 

by Emile. He showed the defendant api?roved plans for a dcvelc~IAOent 

and told him that with the plaintiff's consent they should enter 

into a joint venture to erect town hcuses and apartments en 11 and 

13 Kingsway. ~1he father's imput would he the lann. The defenoant 

agreed tu the 1/t'or;osal and even indicated that be woulu t...c prcr.:arcd 

to construct ~ develor..mcnt larger than t:hat CGntcmviatci! by bis 

father. 

It was -::en.firmed by the defendant that he had a eiscuasicn, 

in October 1980, with Emile Jt)scpbs in rcs..,..ect ,:;f a jc:int venture 

prcject. This was foll~JWOd by a letter dutcd 20th November 1980 

written by him to Emile at Bm.i.lc's request. Paragraphs 1 anc 2 of 

the letter states:-

•This is to confirm our verL'ill 
agreement whereby we will enter 
into a joint venture. to •:tc bQusiny 
development c.n 11 an~ 13 Kingsway.• 

I have also instructed my lawyer 
Mr. Gilroy English, vf 33 Duke Street, 
Kingston to liquidate the m•.>rtgages 
now existing." 

~ 

·., 
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'the defendant stated that Louis Josephs was not present 

when the discussion took place between Emile and himself. He further 

stated that it was his intention to enter into a joint venture 

agt-eement with Emile in respect of 11 and 13 Kin<;sway but this i;lan 

was thwarted by the fact that he had carried out investigations 

which revealed that it would not have been ecvnomically viable to 

ha~e done so, and that there was no central sewerage system in the 

area and the Town Planning Department would n0t have ~rantc~ approval 

for the development. 

Exhibit 1 11' which is captioned as a valuation rei;x.1rt, was 

prepared in .March 1931 at the defendant's roq\iost and subsequent 

to the letter written by the defendant to Emile. The report is in 

essence an assessment and analysis of the re-development ~otcntial 

of the area with particular references to 11 and 13 Kin".]sway. 

Further review of the document r~veals an appraisal ~:.if the excellent 

re-development possibilities of these i;;roperties, n.:;twithstanding 

the absence of the facility of u. central sewerage system. There is 

nc evidence to establish that an applicati1.>n for a~)proval te sut-

divide the land to accommodate housing development had 1:-ecn refused 

by the. .r.elevaAt:. authorities on the ground that a central sewerage 

system was not in place. ?.,he valu«tion cf the properties was 

restricted to land only. It is evident that the report was as a 

ccnsequcnce of b'"'l.c defendant 1 s l.ettcr. 

It is my c•pinion that paragraph one of the let·ter l.;ught to 

be construed as an acceptance by the defend.ant c f an of fer to him 

by Emile to enter into a joint venture agrecmcmt. Unf.·1rtunat:ely, 

details concerning all the terms and cunditinns <.."f the at;recmcmt 

or, details as tc what transpired between Emile and the r.efendant 

subsequent tc the agreement had nnt been disch:,sed by the plaintiff 

save and except the contents of rn.ra<Jraph 2 of the defenf.ant's 

letter and Louis 0 statement that his father's imput 1~~uld have 

been the land and the joint venture wnuld be sutJject tc the plaintiff• s 

consent. 

It must be borne in min1 that in November 1'..JBO when the 

letter was written, the fact that the plaintiff was the registered 

proprietor cf 11 Kingsway, ha<"l not yet come to the attention cf 
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the defendant. At the material time, Emile had held himself out 

as the proprietor of the pr<!misas. Consequently, the defendant 

at that time, in dealing with Emile would have thought he was 

dealing with the owner. There is no evidence that the plaintiff's 

consent had been obtained ''ny Emile. She stated she was not aware 

of a joint venture agreement between her brother and the defendant. 

Ber recollection of events would have greatly diminished since that 

time. ~"'Urther, she is well advanced in aye and this coupled with 

her state of mind, would have ~ffcctc<l her power to recnll most 

things. In any event, in Ncvem..~cr, 1900 the defend.ant dealt with 

Emile believing he was the registercC. prc·prictur nf 11 Kingsway. 

No act cf impropriety could be ascribed to the defen-i.ant, there 

being no evidence that any representations had r.een made by him to 

Emile, in his capacity as agent f0r the plaintiff, to have induced 

a transfer of 11 Kingsway to him. 

Louis also stated that the jcint venture issue was again 

discussed by his father an1 the defendant at the defcnnant's home 

in December, 1904. 

taken place then. 

The defendant rlenied any such discussion had 

He said L1.::>uis and his father r~·aid him a socia1 

visit during tho Yuletide season in December 198~. At that time, 

Lou.is requested a loan frnm hima He aceded to the request. I 

accept defendant's evidence that this was so. 

It was als0 t:he plaintiff's ?.ssertion that the ~efendant 

took possession cf her tlu~licate certificate of title and had his 

name entered thereon by a trick and, er deception. No evir:ence 

had been advanced by tb2 plaintiff to show that the <lefcndant had 

been in possession of her dccument of title, at any time before 

the registration of the transfer ::--£ the pror>erty to him. The relevant 

certificates of title was originally in the custody of mortgagees. 

It was subsequently transmitta"! hy the mort<Jagecs nirectly to 

Mr .. Gilroy English, the attorney-at-law acting for Emile Jcsephs, 

he having written to the mortgagee with instruction that the title 

be sent to his attorney-at-law. 
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Negotiations in respect cf the sale and transfer of the 

property were conducted by Emile. The transfers were prepared by 

Mr. English. Emile had initially approached Mr. English with a 

view to his obtaining mortr;agc on 11 and 13 Kingsway as the then 

mortgagees were pressuring him fer repayment of mort9agn loans. 

Mr. English did preliminary work for the r:urpose c•f obtainin~ 

mortgages but failed to negotiate same. Emile subs~guently informed 

Mr. English of his proposition to sell and told him he had a purchasere 

Emile instructed him to rrcpare transfer for hoth pro:i::.erties. 

Mr. English complied. 

Emile subsequently attended Mr. English's officer accompanied 

by the defendant. The defendant executed transfers and r-«. English 

witnessed his signature. The t.rnnsfers were delivered tc. Emile for 

the plaintiff's and Emile's signatures to be appended to the respective 

instruments. 

The transfer for :t~o.11 Kingsway which was tcndcre•: into 

evidence as Exhibit 4 was executed by the pluintif f in the presence 

of a justice cf the peace. There was no challenge to her si9nature 

and no dispute that she had signec the document. The transfer shows 

she executed same on the 12th October, 1901. Mrs. Jr)scphs said 

the plaintiff was very active between 1900 and 1907. She even drove 

a car. Xt is therefore reasona.~le to infer that the time she 

executed the docun.ent she was fully in control of her mental faculties. 

After execution of the document, it was returned l;y Imle tc Mr. English. 

Clearly, it was not at any time in the possession of the defendant, 

save and except fo,__· a brief pcrioJ, when it w.:ls ban:1cn t0 him to 

be executed, in Mr. English's office. There is no ev.iccnce that 

the plaintiff was induced by fraudulent means by ilefendnnt t0 execute 

the transfer, nor, that she executed same by trick, c'r, deception 

on the part of the defendant .. 

The plaintiff additi1.;nally averred that the dcfen:-lant failed 

to infcrm her 0f the c~ligation she assumed in signing the transfer. 

The plaintiff did not know the d.efenJant. The defendant had nc 

recollecti-:::n cf ever having met her. All trans::i.ctions with defendant 
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touching 11 Kingsway were done by Emile. However, even if he had 

met her, he would have been under no moral or lega1 obligation to 

have advised her of any liability which she may have assumed in 

executing the transfer. 

It was also the plaintifffs claim that the defendant, with 

knowledge that she had not entered into a contract of sa1e of her 

property obtained a transfer thereof. Before considering the 

merits of this aspect of the plaintiff's claim, I will first make 

reference to a submission made by Mr. Frank.sen that a contract cf 

sale, in accordance with the provisions of the Statute of Frauds 

had not been prepared and executed by the parties and failing to 

do so imputed fraud on the part of the defendant. In crder to 

place reliance on the Statute of Frauds (section 4), it would be 

incumbent on the plaintiff to have specifically pleader: the statute. 

Assuming however, that this had been 1.one ... it might nr;t have availed 

the plaintiff, as the authorities clearly establish that non-compliance 

with the statute docs not in itself portray, or, is cvioence of fraud. 

It was the dcfendant 1 s evidence that in October 1981 there 

were 11C9otiations between Emile and himself for the sale tc1 him 

of 11 and 13 Kingsway for the sum of $300,000.00. The Selle price 

of each property was agreed at $150, 000. 00 This was C'.>nfirmcd by 

Mr. English. M:~. English also stated that Emile had a0vised him 

that he had been obliged to sell the properties as a result of 

pressure from mo:rtgagecs and that he had found a purchr:iser. 

The sale price wae based on a vo.luation done by Allison Pitter and 

Company. No evidence had been adduced to show that Emile who was 

at the relevant time, the plaintiff's ager.t, did not iJgree to sell 

the properties fur the sum of $300,000.00. 

The defendant did not neny that a contract of sale had n.;t 

been prepared anu executed. Ile declarcc that there was an oral 

contract between Emile and himself u This was su~porte ~ l)y 
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Mr. English, who acted for the defendant and Emile. However, 

Mr. English's explanation for the absence of a written ccntract 

of sale is unhelpful. Be said that at that time there was no legal 

requirement for the ~reparation of an agreement for sale relating 

to sale of property and it was his custom, when dealing witb. trans-

actions which did not require a mortgage, nut to prc?are an a~ree-

mont for sale. He, however, ack.ncwlegetl that it was usual to 

prepare an agreement of sale. 
' 

In my o~inicn, an agrecmient for sale ought tu have been 

prepared by Mr. English. The ~ractice prevailing in transactions 

touching the sale cf land is for the ~reparation ef a c ontract. 

Further,. Mr. English was in an inviduous l!Osition, acting for beth 

vendor and purchaser and ~as therefore under a auty to enJross enc. 

Be was aware that 11 Kin9sway was not registered in the name of 

Emile and should bavc ensured that the :t.;laintiff had si.;ne ... 1 a 

cuntract of sale. The defendant had been on previous occasions 

involved in sale ana iJurchase -:: ,f land an1l woulc! have known a 

contract would be necessary and should have insistc~ on having one 

prepared. The emission of Mr. English in ~reparin~ a cuntract 

and failure of the cefendant to have been insistent on a cc•ntract 

being made availal.>le for his signature, must ha regarded, irregul.ar 

but certainly not fraudulont. 

Despite tnc r.l.)sence of a written agreement uf sale executed 

hy the parties, there is an instrument cf Transfer July executed 

by the plaintiff transferrin9 the property tu the dcfcn<!ant. 

The terms of thi~ +-.ransfer satisfies the requirements uf the Registra··· 

tion of Titles Act S.uu which r ·rovi.Jes as fr;llcw:>.;-

8 The Iiroprietor cf land er of a lease 
mortgage or charge, or of any estc"lte, 
right or interest, therein respective!~, 
may transfer the same, by transfer in one 
of the li"onns A, B or C in the J!uurth 
Schedule hereto·;. and a woman entitle(\. to 
any right or cc::.tingent ri(jbt to dc,.,er 
in er out cf any frcebc-lti lan~1 shall t:.e 
deemed a proprietor within the meaning 
herc0f. Upr.m the registration ....:f the 
transfer, the estate and interest Gf the 
prcpriet or as set forth in such instrument, 
er which be shall be entitled or able t0 
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transfer or dispose cf under any power, 
with all rights, power and r ·rivileges 
thereto belonging or appertaining-, shall 
pass to the transfercc1 and such transferee 
shall thereupon become the proprietor there
of, and whilst continuing such shall Le 
subject to and liable fer all and every 
the same requirements and liaLilities to 
which he would have been subject and liable 
if he had !.:.ecn the former proprietor, or 
the original lessee, mortg-agea or annuitant .. " 

There is no provision in this ::;ectit.m, or, for that matter 

in any other section of the l!ct, rna'!cincr it obligat!;ry for a written 

contract of sale,, signed by the parties tn be in existence in 

order to cf feet a transfer of property. In the case \L'"lucr 

consideration, the transfer, in compliance with section OS of the 

Act has set out all the relevant terms. A i:ropcr transfer was 

duly executed by the parties am1 rc<]isr.ercd. There !Jein~ no 

evid<i!nCc that the sisTJtature a1n·caring on the instrument of transfer 

was not tht! plaintiff's the absence cf a written agreantcmt fc.;r sale, 

by itseif, docs net point to fraud en the part 0f the defendant. 

It is interesting to note that where fraud has not been 

established, a re~istcrcd proprietor cf land retaihs an indefeasibie 

title, overt in circumstances unaer which he acquires title by virtue 

of a void instrument. 

Zn Boyd v • .Mayer c!~~instun (1924) NZLR 1174 it was held 

that asswning- a proclamaticn was void, its registration under the 

land transfe~ !\ct had bcstowe~ nn a cerporation,, in the alJsence 

uf fraud, an inecfeasible title t 0 certain land. In that case 

the plaintiff .an.d sought a declaration that a prc:clamation which 

vested in the G.efcndant lan<l cwned ~:y the r:laintif f, w."ls vc1id for 

want cf compliance with certain :mandntnry statut( 'ry re0uirernents. 

The plaintiff also claimed that the pn.;clamati-:.m we-is frau1-'1ulent 

and wrongfully obtained and that he was entitled t·'1 hc:r~e the entry 

of the registration of the defcn:~ant removed from the Land Transfer 

Register. 

This principle of the indcfeasibility of title, except in 

a case where the pcrs0n dealing with the registare(~ proprietor is 

·;JUilty of actual fraud, was also enunciated in the case of Wainuha 
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Sawmilling Company v. Waione Tim~ler COJD.I?any 19 2 6 AC 1o1 p .10 6 where 

it was expressed thus::~· 

aThe cardinal principle of the statute 
is that the register is everything 
and that, except in cases of actual 
fraud, on the ;?art of the rerson 
dealing with the reqistered rroprietor,. 
such person taken upcn the registration 
of the title under which he takes for 
the registered pr0Drietl.:>r an indefeci.sible 
t itle against all the world.• 

Addi tiom~lly, the Transfer Tax Act S .. 1 O (1) docs not impose 

liability en any party to a transfer of land, to reduce to writing, 

a contract for the sale of such lann. 

S.10 (1) of the A.ct is expressed as fellows:-

0 10(1) Where a contract of transfer, 
being <;i- contract to transfer any rroperty,. 
whether or not in existence Gr asccrtaincu 
at the time of the contract, is made, the 
contract shall be dcemc~ tc be the transfer 
of the property ( fa.1r the consiJeratic.n 
provided for by the contract, withcut 
prejudice to any requirement unaar this 
Act that consideratinn for such a transfer 
be otherwise assessed) for the I?urpc·se cf 
this Act." 

This provision makes reference to contract cf transfer. 

It ueems the contract of transfer an actual transfer vf the pr~perty, 

whether, or not, a transfer document is in existence at the time of 

the contract. It does net make a written contract cf sale a condition 

precedent tc an instrument nf tr;:msfer. It is theref0rc cl~vinus 

that a contraC"t ~.>f transfer is the only i~ocumcmtary instrument 

required to fulf.ill the oblig-<:iti ·: >ns of the Act. There is an instru-

mcnt cf transfeL <l"uty cxecutec hy the partlcs. There is nc contest 

that the t ransfe\: ~,ad not been executed by the plaintiff. This 

being so, nothing beguilf:inv can r,;e lai0::! at the J.0or ·::f the defendant. 

I must hasten tv point out however, that althou0h the 

transfer is in conformity with the requirements c f the Registration 

of Titles Act S.oO and the Transfer Tax Act S.10(1), the relevant 

duties were not fully pai~. S.lG(l) 0£ the Transfer Tax Act uirects 

that transfer tax must be bDrne hy tr.:insfer:Jr but i;;aymcnt thereof 

must be made by the transferee, who is entitlec! to recover the 



~ 22 -

.. 

by was of deduction from the consideration fc·r the transfer, or, 

by process the court. 

The defendant, as transferee, was under an obligation to pay 

the duty. At that time, transfer c f property attracted duty at the 

rate of 7.5 percent on every dollar of the consideration, excccdin~ 

$10,0CO.OO. The tax ,;;;ayablc woulr1 have amcuntcd tc :PlC, ,SC'.J .C-.0 ,:lnd 

not i1, 300 .. OG as r.1aid.. Was there an intention on the ;::art e;f the 

defendant to be fraudulent? 

Payment of stamt-" duty anc: trans ter tax is su.1.'crviscr~ by the 

Commissioner of Stamps & Estate t~uties ~ It is the Commissicncr 

who assesses ana directs the sum paya.nle ~.m suJ~missir.n of rCC:1.'llisi--

tion by the transferee. It must be •ibserved that the tr<1nsfcr, 

tendered in evi<.lence, bears an en:::c;rserncnt l::·y the Commissiancr 

that duty had bean ;.aid.. A penalty was even impc•sed. A certificate 

had been issued by him to the effect that the relevant dut.j .cs ha(: 

been pai~:i. '!'he Commissioner fell in error ny an incorrect assess·· 

ment cf the tax.. It would be unreasrJnar'·le tc.· infer fraudulent intent 

on the part of the c:efendant~ conccrnin~ tile incorrect r•aymcnt r of 

the dutyo The Commissioner is char~c-1 with the rcsponsi!)ility .. ~f 

collecting duty and. ought tn have securer.:~ th<? precise <.unount due, 

before issuin•:;i· his certificate. 

The plaintj ff further claimc~ th;'lt the pro party ha(! n. '·t 

been sold and sh12: r:. cci ved n0 i-'urchase mcncy. The evidence '-"f the 

t'iAfAnd.:tnt ~1iscl~.>sc:o.~ that Rm.i.1a~ agreed to sell pre.mises 11 and 13 

Kingsway t~, him f' .•L (,JQC,OOC .• (~0. Br~th too defendant ~..na his 

attcrncy-at-law s\:.a::, ';f'l th,,1t it was agree•~ that the S·9.le price 

wculd be $15C,GOO.OO f.~r each prc·rcrty~ ·i'hc sum .::f :r.JO C,GG 0 oCO 

was based on a valuation by Allis•m Pitter and ComJ/:my. The report 

shc..·wed that both properties were v.-:lluc:.1 .:'ls :-;·ne a.t $3CC.,':~0~1 .. C. D to 

$325, 00(;. OJ and only the value cf ·the land bad. been taken in tr, 

accuunt, fer the pur~ose cf the appraisal. Ml:s. J,::sephs stated 

that l'lo .11 Kingsway was well maintained at the time.. The re_L)o::-.,rt 

showed that 11 Kin:;sway was in a fairly gu<YJ. state cf rcvair, 

while, 13 Kingsway required reI:Juirs. It is c~.vi::.:us that the s ::;_le 

was in relation tu the lan.:i only. Hcwcver n~ evicencc had. .:,_.acm 

addured ~·\y the p:&.aintiff ..) c::-c;tal_ ~:sh tha"' Emile~ ~ · .o :,rns :P.: fact 
».:,: 
~r 
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her agent. had not agreed to sell to the defendant both properties 

for the sum of $150.000.00 each. 

The defendant statccl that he paid a de1,.osit of :.noo.ooo.GO 

by way of cash, on the purchase price, on the date of his execution 

of the transfers. His atti:rney-at-law said that the i:afendant 

paid the deposit by cheque on the data when the transfers were 

returned to him by Emile. The t .... :ilance purchase mnncy wan i_>aid 

about 4 weeks later. 

'.rhe question here, is whether the purchase money had been 

paid. Mx:. English reported that the r.urchasc money was paid tc 

him by the defendant. A deposit ·;)f ~100,0CO.CC was r;aid on his 

.ceceipt of the transfers for 11 and 13 Kingsway duly executad by 

the plaintiff, the defendant and Emile. He gave the entire proceeds 

of deposit to Emile, as be ba(i urgent need for ~so .. ooo.oc-· to r-ay 

un an aircraft for bis son. It. seems quite inappropriate for the 

attorney~at-law, as stakeholder tu have given fun:'ls which he uught 

to have held in escrow, to the vendor. However, when the balance 

of $200,000.00 was paid, he disbursed from this, funti.s to meet 

legal costs an<l payment of outstanding mortgages on both rro:1.:;erties. 

The copy duplicate ~ertificatc ~f title registered at Volume 

1109 Folio 30tl in respect cf 11 Kingsway, shows that an outstanding 

mortgage debt of $42.000.(i~ with interest, to National Counnercial 

Mortgage & 1.i·...:·ust Ccmpany registered on the 1st March, 1972· ha::l been 

discharger! on l~t February, 198?.. The instrument of transfer dated 

31st Dece.mLer" 19fn frnm Rose Dunsccmbe to York Pa<Jc Seaton reflects 

payment cf star.·p duty cf iJ,981 .. 25, Transfer tax of $7,3nO.DO anti a 

penalty cf $1.75. The duty relatiny tn transfer tax is inaccurate, 

inspitc cf which, the Commissioner of Stamr·s an:'t Estates duties 

granted a certificate. This erroneous grant ~f the certificate 

conveys implicaticn that the! currect. auty had Leen i>aid. 

During the course of the transaction, Mr. En<]1ish while on 

a visit tc Emile's home was introduced to the plaintiff. He enquire::! 

of her whether she had executed the transfer, she replied in the 

a:t'firmative and told him that she hu.G. done so in the i·resence c~f a 
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justice of the peace who was a relative of hers. He further 

requested her to inform him how he shculd cispose of the prc.cceds 

of sale. Her response was that her brcther Emile would take care 

of the matter, as he ccnductcd all her business transactions. 

In accordance with her instructions, the sum 0f :;IS,LOC.OU rer.rescnt

ing the net balance prccccds of sale for both r,ropertics and ;;i state~ 

mcnt of account were remitted by him to Emile. 

It is therefore reasonable to infcrr from all the circumstances, 

that the funds which had t1ccn utilised to dischar9c the liabilities 

relating tc the respective duties and the mortgages ~riginatcd from 

proceeds of sale of the properties. This be in·; s ·-:: , I am constrainec 

to find that the property had been s clu nnd the rmrchasc rric~ agrcea 

between Emile and the ·:lefenaant had been raid by the defendant. 

Further, nc evidence has been advL'.nccd to ucmonstratc any ccllusion 

between Emile illld the defendant to deprive the plaintiff • .. ~f her 

property. No evidence had been adduced frr:m which it could be 

deduced that Emile was at any time acting as the defen,~ant' s agent. 

It follows therefore, that it must ~a inferred that the sale was a 

proper one and not <.me ccnt2I11inatcd by fraud. 

It was also an averment -::f the r-laintiff that the dcfem.~ant 

obtaincu the transfer not knowing11 c:-rr caring whether she intended 

to part with poss~ssion of har property. She also ·:illc<;ed that 

he obtained the fee simple estate in her land without caring, c·r, 

ascertaining whether the transactic.n was bona fidcs .. 

The defendant stated that he first became a.ware of the 

plaintiff being J:~gistcred as prr•prietor cf 11 Kingsway on that 

occasion when he ~as handed the transfer to affix his signature 

theretc. However, in an afficavit &worn J )Y him in suit (;( -ratn..:;n law 

J409 of 1986, brought against the defendant by Robert an~ Louis Josephs 

fer specific l.>Crformance of a ccntract in res~ect ~f 13 Kingsway, 

he stated that "prior to my r-urchasing lJ Kingsway Mr. J • iscphs 

represented himself as agent f0r 11 Kingsway•. This sta~cment 

unmistadably illustrates that he knew Emile was nr.:,t the owner of 

11 Kingsway, prior to his purchasin<J same. 
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On perusal of the valuatic:n rci'ort, it is manifest that 

the plaintiff is the registered prciprictcr of 11 Kin9sw.ay 1 as this 

infonnation is boldly recorded therein. Bearin~ in mind that tbc 

defendant declared that negotiations t o purchase the property 

conmenced in October, 1S81 and the valuation report was 1ate:d 

March 1981, he woulc have been seized of the fact that Emile was 

not the proprietor of 11 Kingsway J3.t least 5 mrnths Lefore t.lie 

transaction" yet he refrained from m.:Utir1'.J investi(jation into owner-· 

ship of the pro~erty duriny that time. 

The defendant was less than frank with the cuurt when he 

reiteratea that he had not been cr-gnisant 0 f the f~ct that the 

plaintiff was owner of 11 Kingsway until he was a;)out. t(. sign the 

transfer. His knowlet!ge that Emile was nc:t 0wr .. cr of the p r ;. l;crty 

should have i.1ersuadeJ. him intr) investigatiun of the owncrshir before 

entering into a cc·ntract of sale. Ucsr·i tc this, there is evidence 

that he did make inquiry of Emile 11cforc executin9 the transfer and 

was satisfied with the answer <Jiven" .t:cfr."'rc he cxecutad the J.ccwncnt. 

On the presentation of the transfer he observed that Hose Dunsc•~ 

was transferor. He asked 11whc, is Ri::;s~ Dunscomi.Jc?" Emile• s resr:;onse 

was that tha property belcnged to him but was in his sister's name, 

he should net worry he woulrl have her si9n it. llc L•clicve<~ ~le 

who hacl been a 10119 st.anding friend of his .:mr1 wh....:· ha;..i alw~ys treated 

the property <if! ~is own. He said he had nc reason t,.-. coubt Emile's 

word, or, intcgrit} as he trusted hi.~. 

The rclatio~ship which e..;:;isted between the ~lcfen~ant and 

Emile was close., The defendant ha;:'! re~~)< )sc<·! great ccnfidcncc in 

him. Emile had. 1: .. ehavc:.1 in a manner cnnsistcnt with ;:,;wnershit.-' -::f 

the property. He tcld Mr. En:;lish the 1.ropcrty beloni;ed ·to him 

but wa.s placed in his sister• s name. This he als~:: told the defcndan\ 

immediately before his signing- of the transfer.. The · ~cfendant 

could have honestly celievea that tha infc:rmation ']iven t-:J him l'Y 

Emile was true. Further, his att·;rney-at-law instructe.J him to sign, 

having first indicate<l to him that :Emile bar? inf~rm him that tho 

property was his~ notwithstanding his sister being ra~istered as 
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proprietor. He could have been convinced that this was so. 

In these circumstances, fraud or dishonesty cannot be inferred 

from the <lefendant's conduct. 

I must now direct my attention to certain pr(wisic.ms 

contained in the Will made by Emile on the 25th March, 1~84. 

This Will made reference to a joint venture agreement and a tr~nsfer 

touching 11 and 13 Kingsway. The relevant portion df the Will was 

expressed in the following terms~ 

"There is a jcint venture existing in writing ~ctwccn Y.P. 

Seaton and myself re 11 and 13 Kingsway. my wife that letter written 

by Seaton to m<!. If my titles are used although transfer to Seaton 

ether than the development of 11 anJ 13 Kingsway, the joint venture 

exist there alsc~ 

In my opinion this provisivn in the Will tends tc shnw that 

there was a joint venture agreement between the defenG.ant anf• Emile 

in respect of 11 and 13 Kingsway. It alsf' dcnctcs that the f>r~pertics 

should not be used vther than in accordance with that agreement, 

although transferred to the defendant. 

The transfer duly executed !.:-y the vlaintif f anc'l ccfendant 

ex:posed a sale of 11 Kingsway tu the defen:.!ant. However, the valua

tion report upon which the sale wns basec. was essentially an evalua

tion an<l appraisal of the re-devel<::pmcmt potential of premises 11 

and 13 Kingsway. The im:rre:vcmcmts e:n !)oth sites were disc1 
•• unted 

for the purpose of the appraisal. It is evident that the Ian.-; .. mly 

was sold with re-development c..1f the premises in cc·ntc:mplati•>n. 

The incscapabl~ inference thercf(;re, wr)Uld 'he, that the sale 

was a condition of the jcint venture acjrcemcnt an:~ the plaintiff's 

execution of the transfer could cnly !.ic interpreted as her ratifica·· 

tion '-;£ the agreement. This .hciw; s.:::, there is nothing t0 i~~.monstrate 

that the defendant is cupaLle, or, actc.:i frnudulently" nr, r1ishoncstly 

in being registered as owner of 11 Kin(j·sway. 

Failure of the defendant t .:., acknnwlcd<Je fully, ownershir· -::.f 

11 Kingsway during Emile's lifetime is C'.?monstrablc 0f extraordinarily 

unusual conduct on his part but cannct be c0nsir3ercd imr;uta-tion cf 
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fraud. He paid taxes on the i .... remises after r.1urchasinS" sama and 

while Emile was alive. He lJCrmittac:. 1'hlle and his family t r:: remain 

on the premises rent free until Emile's denth in 19C15, althC'ugh 

Mr. English hai.l written tc him infcrmin~ him that he hwt inf!.icated 

to Emile that, he the defendant weuld have been entitled to vacant 

pcssession nf the property as of the 31st March, 19G2 ~n· ~ he, (Emile) 

should make arrangements with the f::!efcnr-:ant fer ::,aymant fa.1r his use 

and occupation of the premises until he (Emile) had va.catc:J sama .. 

One week after Emile's burial the ccfendant tock ;_:i-·ssessicn 

of the property and r;-laced <]Uards there tc ~:;rotcct his material 

and c~-uipment which be haf1 stored on lJoth properties. There is 

nothing unseemly about his action. His rcquisiti0n tc the wid~ 

tc deliver up posscssicn cf 11 Kingsway shurtly after her husbanc'!.'s 

death is an act which could be res-ar~cd insensitive !"'ut not improper, 

or dishcncst. He had stated however, that the ~rivilc9cs cnjoyee 

by his friend Emile would net have been extcmr1ed t c his wi.!cw. 

It has been established that there was a sale cf 11 Kingsway. 

This sale was subject to a joint venture a0reamcnt. l'leJntie!tions 

in relation tr.; the sale and joint venture acrrecmcnt were c0ntluctcfl 

on the plaintiff rs behalf by her br:·ther Emile who was the agent. 

She ratificc the sale by cxecuticn nf ~ trnnsfer, whcrcur)n she 

divested her feP s::.mple inter.est in the ~rcrcrty in favour of the 

defendant. I~ m-ust~ i..herefc·rc i)e ccncludcct that ~1e circumstances 

1mdor which the rlefendant sccurca the rc1Jistratic1n of his name r...:n 

certificate nf t~.tlC' de nc.t amount t -:; frauc'! within the meanin~ cf 

S .151 (d) cf thG: Pcg'i.stration cf Titles Act. The · icfcn,:~ant' s title 

therefore remains unassailable. 

Judy-ment for defendant. 


