IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. 1987/D.221

BETWEEN ROSE DUNSCOMBE PLAINTIFF

AND YORK PAGE SEATON DEFENDANT

Mr. Barrington Frankson instructed by B.E. Frankson & Company

_ for Plaintiff.

Mr. Andrew Rattray and Miss Carol Scwell instructed by Rattray,
Patterson & Rattray for Defendant.
Heard: January 31, February 1, 3, 7, 8, 10;
April 5, 6, 17, 20; May 3, 4, &
July 31, 1995.

HARRIS, J. (AG.)

In this action, the plaintiff's claim against the defendaht
is for the following ielief:=
1. (a) A declaration that she is the fee simple owner of premises
No. 11 Kingsway in the parish of Saint Andrew registéred
at Volume 1109 Folio 384 free of all encumbrances.
(b) Alternatively, the cancellation of the aforesaid duplicate
certificate of title and the issue to the plaintiff of
a new certificate of title free of all encumbrances.
2. An injunction restraining the defendant whether by himself,
his servant and or Agents, or otherwise, from dealing with,
or entering vpon the plaintiff's premises.
3e Damages.
The following documents comprised an agreced bundle:z-
(a) Copy Probate in the Estate of Emile Josephs with
copy Will annexed, granted to the Executors Louis
and Robert Joscephs on the 30th October, 1990 -~
BExhibit "1°.
{b) Cancelled Copy cduplicate Certificate of Title
registered at Volume 161 Folio 12 showing Rose
Dunscombe as registered proprietor by virtue of
transfer 197397 dated 25th and registered 27th
August 1964 - Exhibit '2°.



(c)

(@)

{e)

(£)

Copy transfer dated 31st December, 1981 from

Emile Josephs to York Page Seaton in respect of
premises No. 13 Kingsway, St. Andrew - Exhibit °*3°.
Copy transfer dated 31st December, 1981 from Rose
Dunscombe to York Page Scaton in respect of

premises No.1l Kingsway, St. Andrew -~ Exhibit *4°.
Copy duplicate certificate of title registcered at
Volume 1109 Folio 384 recording Rose Dunscombe as
original proprietor and York Page Seaton as current
propricetor by virtue of transfer No.399186 registered
on 18th February, 1982 -~ Exhibit '5°%.

Copy duplicate certificate of title registered at
Volume 518 Folio 43 on which a transfer of proprietor-
ship registered on 18th Pebruary, 1982 is recorded

to York Page Seaton, the previous owner being

Emile Elroy Elias Josephs - Exhibit °6°.

The following cdocuments were also tendered into evidence

as exhibits:-

(g)

(h)

(i)

(3)

(k)

(1)

(m)

Letter from York Page Seaton to Bully Josephs dated
20th November 1980 - Exhibit °'7°.

Copy Writ of Summons in Suit C.L. 1986/J409 Louis
and Robert Joscephs v. York Page Seaton -~ Exhibit '8°.
Affidavit of York Page Seaton sworn on the 25th June,
1985 - Exhibit *S%°.

Copy letter from Gilroy English to York Page Seaton
dated 18th March 1982 - Exhibit "10°.

Copy valuation report re 11 and 13 Kingsway clone by
Allison Pitter and Company aated 18th March, 1981 -
Exhibit *11°,

Copy letter from Gilroy English to Messrs Clough,
Long and Company datel the 13th February, 1586 -
Exhibit "12°,

Copy letter from Emile Josephs to Manager National
Commercial Bank Trust Company dated 8th December,
1980 - Exhibit "13°.
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{n) Copy afficdavit of Gilroy English sworn 23rd April
1586 - Exhibit °*14°.

The plaintiff, a lady advanced in years, being over $0 years,
at the hearing of this matter, was at times incoherent and unable
to recall most events surrounding this action.

She testified that she had a brother called Emile ‘Bully’
Josephs who had died. The relationship between her brother and
herself had been close. A mutual trust existed between them.

She was dependent on him and he looked after her business.

She further stated that her brother and herself ocwned
property at Kingsway. She never resided on those jremises as she
had lived in Morant Bay but visited the premises frequently.

She knew nothing about any transactions touching the property she
owned. Her brother Emile did everything in respect of the property,
as, he was fully in charge of its management and affairs.

It was also her testimony that she was unai:le to recall
whether the property was in her name only but gave evidence that
it was the custom of her family to place property in her name.

She also stated that she was not sure if the property had
been sold. She received no proceeds of sale from the _roperty.

If her brother had sold the property and had been in receipt of
any money for it, he would have informed her and woull have delivered
the money to her.

There was no recollection on her part of having executed
any documents in relation to the property, ncither 4did she remember
using the property as a security for any loans.

She dié not know whether the land was to be Geveloped.

She had never heard of the defenidant. She could not recall having
brought the current action nor was she awarec of the contents of
the action.

The main witness for the plaintiff was her ncrhew Louis
Josephs, son of Emile Josephs. His evidence was that premises
No.1l1 Kingsway was owned hy his aunt, the plaintiff, who lived in
Morant Bay. He said he resiced on those premises since age 3 with

his father Emile, his mother and two brothers.



The relationship existing between his father and aunt was
very close. His aunt allowed his father and family to occupy
11 Kingsway rent free. His father attended to all the expenses
of the property.

His father, who was a contractor, owned premises No. 13
Kingysway which adjoined No. 1l Initizally, his father‘s property
was rented but between 1978 or 1979 his father allowed his workmen
to occupy it rent free up to the time of his death in 1585.

He also stated that his father and the defendant had been
friends for ahbout 20 years. His father trcated the defendant as
an 'adopted son®. The defendant visited his home regularly.
his father assisted the defendant from time to time with projects
and by way of advice.

It was also his evidence that in or about August 1%i9 the

Gefencdant attended their residence at 11 Kingsway and in his

presence, a discussion took place between his father and the defendant,

about a joint venture. His father sicke to the Jdefendant al.out
paying off an outstanding mortyzage on Ho. 13 Kingsway an: intimated
that if he could liquidate the Zel.t, he would speak to his sister
{the plaintiff) who owned 11 Xingsway, to enter a joint venture

to construct town-houses and apartments. dis father®s share of

the joint venture with the consent of the jlaintiff woul? e 11 and
13 Kingsway.

During the course of the discussion, his father showed
defendant approved plans for a dGevelopment of 11 and 12 Kingsway
to be called ®"Cromwell Court®. The defendant agreed tc the proposal
and expressed a desire to create a larder development than that put
forward by his father. The &eiendant then took possession of the
rlans, which he returned.

He also stated that further communication took place between
his father and the defendant in reszect of the joint venture in
December 1984 at the defendant's residence. There, the defenlant
explained to his father that the larger type of development which
he desired to construct was not permitted by the Town Plannin;

Derartment an?d would only e allowed if a seweraje main has jut in



place.

His father died in March 1265 leaving a Will which he had
made while in hospital, about a year before his death. He was
named co-executor on the Will with his brother.

About a week after his father was buried his mother and
himself attended on the defendant at his cffice at Molynes Road.

He made inquiry of him concerning the jcint venture agrecuent.
The defendant's response was that his father must have been a mad
man, as there was never any joint venture agreement, his father
had scld him the properties 11 and 13 Kingsway and they should
vacate the property of which they were in occupation.

He then showed the defendant a letter which was written
by the defendant to his father, as well as the Will and inquired
of the defendant the meaning of the letter and the reference of
his father to 2 joint venture in his Will. The defendant then
produced the titles to the jroperties.

After he received this information from the defendlant, he
visited his aunt to ascertain whether the defendant was in fact
the registered propriector. His 2unt said it was impossible as she
had not sold her property and had not received any money for it.

The cdefendant subsequently place:d security guards cn the
premises. He again told his mother Mrs. Josephs and himself that
he owned the prcperty and they should leave. 8is mother and himself
were given notice to vacate 11 Kingsway. His mother left but he
remained until 1987 when he was orxderel by The kesicdent Magistrates'
Court for S5t. Andrew tc vacate the premises. He i not appeal the
order.

Prior to his father's demise, he had granted permission to
the defendant to store excess lumier on 13 Kingsway. The cdefendant
had premises, 13 Kingsway rented after his father died.

During his father®s lifetime, although the “efendant regularly
visited 11 Kingsway, he never at any time exercised any rights
of ownership. He never attempted to take possession of the properties

then.



He also stated that up to the time of his father®s death,
the father had owned several other properties. These properties
included %6 acres at Cavaliers, 77 acres at Balls Delight and 33
acres at Bog Walk.

He asserted that his father executed no document with the
defendant in respect of the joint venture and that he had no know-
ledge of the existence of a mortgage on No. 11 Kingsway.

Mrs. Helen Josephs widow of Emilce Josephs also testified
on behalf of the plaintiff. She stated that she lived with her
husband Emile and their children at 11 RKingsway. The plaintiff

was owner of 11 Xingsway and her husband was registered preprietor

of 13 Kingsway. In 1981, 11 Kingsway was well maintained but premises

13 Kingsway required repairs.

The plaintiff and her brother Emile enjoyed a closec relation-
ship. She lived in Morant Bay but visited with the family at 11
Kingsway frequently while her husband was alive. She was very
active between 1980 and 1987 and even drove her own car then.

She is now far over 80 years 0ld and "her min? comes and goes®.

Her husband "looked after the property generally" for the
plaintiff. He attended to the expenses cf the property and assisted
with payment of mortgage.

She met the defendant through her husband. He was her
husband's frieni of abcocut 20 years. FKer husband rendered assistance
and gave him advice whenever these were required by the defendant.
He was a frequent visitor to their home.

It was hexr testimony alsc that her husband cwnel several
other properties which included lands at Hew River, XMalls Delight
and Bog Walk. Her name was nct enterec <n any cf the titles to any
of her husband’s properties. She was not aware cif any mortgages on
any of his properties.

She stated that she had not been aware that Lremises 11 and

13 Kingsway had been scld to the “efendant but it came to her attention

after her husband®s <eath, when she was so advised by the defendant
on the attendance of herself an? her scn Louis at the defendant'’s

office, shortly thereafter. At that time, she had in her possession
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a letter written by the defendant to her husband, which her husband
had given to her for safe keeping.

She stated that when the defendant informed her that he was
owner, she was shocked, as she had thought the property had belonged
tc her husband. She had nct keen aware of any transactions between
the defendant and her husbani and was surprised to have made the
discovery.

The defendant never indicated that he was owner while her
hustand was alive »ut a weck after his death he pested security
guards on the premises. This eroded her privacy and she found it
impossible tc remain therec. Defendant gave her Notice € quit the
property. She requested that she bie given scme time. She left in
August 1985 to reside in the United States ¢f America but left her
possession behind in the house.

Mervyn Downs a valuer, gave expert evidence as to the current
value of 11 Kingsway which he jplaced at $16,300.00. He was unable
to state the value cof the property in 1982 when it was transferred
to the defendant.

The 2cefendant'’s cevidence is that he is an Electrical Contractor.
Premises 11 and 13 Kingsway were purchased jeintly Ly him for $300,0C0.00
on the basis of a valuaticn received from Allison Pitter & Company.

In purchasing the property. he negotiated with Emile Josephs
who had been nis friend abiout 20 years. The carriaye £ sale for
the property was conducted by Mr. Gilroy Enylish Attorney-at-Law,
acting on his beralf. He never executed an agreement for salec.

His purchase cof the premises was Ly way of cash. The sum of $300,006.C0
was paid to Mr. English. He made a reposit of $164,002.990 on his
execution of the transfer and there was an oral agreement that the
balance purchase money be pai< within 4 weeks, which sum he paicd
before the expiration cf 4 wecks.

He stated that at all material times he was under the
impression that Emile was the cwner cf 11 Kingsway. He only hecame
awarc that the property was not cwned by him in Octuber 1981 when
Emile presented two transfers in respect of 11 and 13 Kingsway to

Mr. English at Mr. English's office and #r. English gave him the
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transfers to sign, whercupon he observed that the registered
proprietor of No. 11 Kingsway was Rose Dunscombe. Ee spoke to

Emile abcut it. He knew Mrs. Dunscombe the plaintiff was Emile’s
sister but cculd not recall having met her up to the time of Emile’s
death. He stated that Emile told him that the property was owned
by him but was placed in his sister's name and he should not bhe
apprensive abcut it, he would have her sign the document. He was
satisfied with the information received from him and hased on that
information, he appended his signature to the document. After signing
the documents, Mr. English witnessed his signature and then handed
them t¢ Emile. Emile left with the transfers, that day.

He alsc testified that he permitted Emile t¢ continue rxesiding
at 11 Kingsway after the sale. He did not request him to pay rental
as he was his friend and in additicn he had intended tc move up to
New River.

He had building material and construction equipment stored on
both preéemises. After Emile’s death he place security guards cn the
properties to protect those items he had there.

Subscequent to Emile'’s death he spoke to his widow informing
her that he require< the use ¢f the property 11 Kingsway. She requested
that he allow her to remain for a few months, as she hal expected
to migrate tc live with her son abroad. He acceded t¢ hex request.
She did nct leave He gave her notice to guit. She left bhut Jid
nct remove her possessions from the hcuse.

Her son Louwis took up residence in the house after she left.

He took legal procaedings against him in the Resident mMagistrates®
Court for St. Andrew and Juigment was awarded in his favour. Louids
then moved out.

He further stated that at no time did he hold discussion
with Emile in the presence of Luuis at:out a jeint venture. In October,
198C he did converse with Emile alout a jr-int venture lut Louis was
not present. Fcllowing this discussicn, in November 1230, at Emile's

request, he wrcote a letter tc him.



After writing the letter, he conducted certain investigations
into the possibility of carrying out a development at 11 and 13
Kingsway. These investigations revealed that it weuld not be feasible
to proceed with the development, as there was no central sewerage
main in the area and it was not econcmically viahle to de so.

He told Emile it was not possible.

He did not sign any documents with Emile nor anycne relating
to a joint venture. He stated iritially that he did not instruct
Mr. Etiglish to liquidate the mortgages on the premises as there was
no joiftt venture agreement but later stated that he instructed him
to liquidate the mortgages but he did not Jo so. He made nc represen-
tations to the plaintiff, nor did he cause anyone tc make any represen—
tations to her about any joint venture agreement.

In December 1984 Louis and Bmile paid him a visit at his
home. The uvbject cf the visit was to have a drink in celebration
of the festive seascn. On that occasicn, he lecaned Louis money at
Louis’ request. Emile and himself had no discussicn concerning
joint venture project then.

He did not meet with Louis and Mrs. Jusephs at his office after
Emile's death. He advised Mrs. Josephs that the property was his, at
11 Kingsway. In evidence in-chicf he said he met with Rchert at his
cffice at Molynes Road and showed him the titles with his name
endorsed ther=ci:.. However, in cross—examination he sain Mrs. Josephs
was present whern he met with Rchert.

He had never heard of a scheme teo be designed *Cromwell Court®,
nor had he seen any approved plans or documents in relation tc such
a scheme.

He also denied that he was an electrical contractor between
1380 and 1982 and that he was a real estate develcper. He had done
electrical work fcr the Petrcjam Building but ancther company, Tycon
Engineering of which he was a partner, did ccontract £or the kuilding.
He was neither managing director, nor jprincipal sharcholder cf that

company -
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Gilroy English, an attorney-at-law gave evidence on the
defendant®s behalf. He stated that he had met Emile Josephs in
1965 or 1966 and over the years he had known him, he had done legal
work for him. He had known the defendant for 30 years.

He stated that in August 1980 Emile Josephs attended on him
at his office and requested that he secure mortgages for him on the
security of his premises 11 and 13 Kingsway. He took preliminary
steps and prepared mortgage documents towards end of 1980, or,
early 1981 but he was unable to vbtain the required mortgage loans.
Those mortgage rdeeds were prepared in Mr. Joseph's name as Mr. Josephs
had informed him that he was also the owner of the property 11 Kingsway,
which he had occupied. He had not, prior to preparztion of the
document cbtained the respective certificates of titles.

Scmetime between August 1980 €0 October 1981 on the strength
of a letter of authority from Emile, he received copies cf the
relevant titles from the mortgagee and discovered that Nc.l1ll Kingsway
was registered in Rose Dunsccombe's name. He did not convey this
information to the cefendant.

On a subsequent cccasion, Mr. Josephs advised him that he
wculd have to sell the properties as a result of pressure from the
mortgagees and that a purchaser was founcd. He then attended on him
cne morning, accompanied by the defencdant. The purchase price cf
$150,000.00 for each property had been agreed when they arrived.
The purchase was by way of cash transaction, which was cne which
¢id not require ¢ mcrtgage. It was alsc agreed that a depcsit of
$1090,000.0C be paicd and that balance purchase mcney be ;paid within
4 weeks. There was an cral agreement for vacant poassession.
It was orally agreed that he shcould have the carriage of sale.

He prepared instruments ¢f transfer f£or 11 and 13 Kingsway.
An agrecement of sale was not prepared by him. He explained that
at that time where a sale was not subject to mortgage »r any reserva-
tions, it was usual to engross a transfer an? dispense with prepara-
ticn cf an agreement for sale. It was his practice not to prepare

an agreement for sale in those circumstances.
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Both transfers were duly executed by the defendant and
witnessed by him. The transfers werce given to Emile to be executed
by his sister and himself in the presence of an attorney-at-—law,

or justice of the peace. When the transfers were handed to the

defendant te be signed by him, he asked who was Rose Dunsccmbe,

he told defendant that Emile had informed that he had placed title
ir sister's name and it would be in order for him tc sign.

The transfers were returned to him a few days before the
24th Octcber 1981. HRe telephoned the defendant who came to his
office and paid him a banker®s cheque for $10C,000.0C. Emile was
present when defendant paid the money. Emile expressed 2 rigsire
to cbtained $5C,L00.CC. The defendant subisequently attended and
paid him the balance purchase money of $£200¢,000.00 from which
various duties, costs and mortgage payments were met. He gave the
balance of $15,000.G0 and a statement of account to £mile whe had
told him he was responsible for plaintiff's affairs.

He said he never received instructions from the defendant
to liquidate the mortgages an?! he never held funds for the defendant.

He stated he had met plaintiff cn an occasinn after the
transfer had been executed. He met her at Emile's home and in the
presence of BEmile, he asked her if ke shculd send her the proceeds
of sale. Her response was that Bully (Emile) would hanile the
matter, as he disl 4ll her business. He also inquiresd of her if she
had signed the transfer, she replied that she had done s< in the
presence of a ruiative of hers, whe was a justice «f the jeace.

It was aluc his evidence that he had done cother legal work
for the defendant prior to anl after the transacticns relative to
11 and 13 Kinjsway. He denied having kunowledge ¢f any ayreement
Letween the defendant and Emile relating tc a jeint venture.

He admitted he had swern tc an affidavit on the 23rd July,
1986 in respect ¢f a suit before this court entitled C.L. 1986/J405
in which he cutlined the circumstances under which the -lefendant

purchased 11 and 13 Kingsway.
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Owen Pitter a Chartered Valuation surveyor testified that
in February 1981 the defendant requested him to de a valuation
survey of premises 11 and 13 Kingsway as the basis of securing
mortgage financing. In March, 1981 hc visited the premises carried
out an inspection of both properties on which he placed a value of
$325,000.00 tu $3C0,005.00 for them both. At that time, there was
no central sewerage facility available tc 11 and i3 Kingsway.

He prepared a report which he remitted to defendant.

The Registration of Titles Act 5.64 provides:-

"68. Nc certificate cf title registereaed
ané granted under this Act shall Le
impeached or defeasible by reascn of, cr
non account of any infcrmality or irregu-
larity in the application for the same,
or in the pruceedings previcus to the
registration cf the certificate; an® every
certificate wf title issued under any «of
the provisions hercin contained shall Le
received in all courts as evi‘lence of the
particulars therein set forth, and of the
entry therecof in the Register Bnck, and
shall, subject tc the subsequent operaticn
of any statute cf limitations, be conclusive
evidence that the perscn named in such
certificate as the proprietor of or having
any estate or interest in, cr power to
appoint or dispose of the land therein
described is seised or possessed of such
estate or interest ~r has such power.”

However S.161 «f the Act, so far as it relates toe these

prcceedings staess-

g Mo acticn ¢f ejectment ~r other

-
A

ac-ion, suit or proceedings, f£..xr the
rcecovery of any land shall lie or e
sustained against the persnon registered

as vrcprietor therecf under the provisions
o1 this Act, except in any of the fullowing
cas:s, that is to say -

a'c ® D ¢ YO OEN WOV EeedVOOODOOE TR OT S0 E

{3 the case of & person deprivesdl «f
any lanG by fraud as against the
rerscn registered as projrietor
«f such land thrcugh fraud, or as
against a perscn deriving therwise
than as a transferee bona fide for
value from or through a perscn s
registered thrcoujzh fraud;

e-‘f © 0 9 O0® 8 Ve e 0T OD B B0 NV O0CE 0BT SO S Ee

and in any cther case than as aforesaid the
production ©f the certificate of title cr
lease shall ke held in every court tc ke an
absnlute bar ané estoppel tc any such action
against the perscon named in such Jdcocument as



- 13 =

the proprietor or lessece of the land

therein described any rule of law or

equity to the contrary notwithstanding.®

In order to obtain the relief sought, the plaintiff is

under an cbligation to bring herself within the ambit of the fore-~
going procvision of the Act by proving that the defendant is not the
bena-fide registered propriceteor of premises 11 Kingsway, Saint Andrew
as he had by fraudulant means scecured the transfer of the prorerty
to himself. Fraud in this context must be actual fraud, not merely

constructive or equitable fraud.

In Assets Company v. Mere Rochi (19£5) AC 210 Lord Lindsley

P eeescesssssssse Ly fraud in these Acts
is meant actual fraud, i.ce., ishcnesty
of some sort, nnt what is called ccnstruc—
tive or equitable fraud -~ an unfortunate
expression and cne very apt to mislead,
but often used, for want cf a better
term, to denote transacticon having
cunsequencies in equity similar to those
which flow from fraud. PFurther, it
appears tc their Lordships that the

fraud which must be proved in order to
invalidate the title cf a registered
purchaser for value, whether he huys

from a prior registered cwner or from a
person claiming under a title certified
under the Kative Lan? Acts, must be
brought home to the perscn whose registere?
title is impecached or to his ayents.
Fraud by persons from whom he claims “oes
not affect him unless knowledge of it is
b.~ught hcme to him ~r his agents. The
ner: fact that he might have found ocut
fracd if he had been mcre vigilant, and
had made further inquiries which he
ortced to make, dces not of itself prove
fread on his part. But if it e shown
that his suspicicns were arcused and that
he atstained from making enquiries for
fear <f learning the truth, the casec is
very different, and frau? may be properly
asgcribed tc him.”

Actual fraud incorporates acts cf dishonesty or moral
turpitude on the part of the registered proprietor. Absention
from inquiry, when suspicion has lieen arcused may also ccnstitute
fraud. It would apgear that grass negligence in the absence of
male fides wculd nct amount tc fraud.

I will now consider whether it has been estblishet that
the defendant procured the registration of himself as proprietor

of 11 Kingsway by way of fraud. The plaintiff averrel that the
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defendant caused or permitted her to execute a transfer on the
representation that her premises would be used for a joint venture
project between the defendant and the plaintiff's brother Emile
Josephs to construct town houses and apartments.

The plaintiff did not kncw the defendant. The defendant
did not recall having ever met the plaintiff. It follows therefore
that the defendant could not have made any representations to the
plaintiff, fraudulent, or, ctherwise, tc have caused her to execute
a transfer of her premises.

Is therc evidence that the defendant made any rejresentations
to the brother of the plaintiff, Emile Josephs, to héﬁe permitted
her to have transferred her ;roperty to him? Enmile was ostensibly
her agent. Her evidence and that of her witnesses make this disclosure.
Louis Josephs son ¢f Emile Josephs stated that he was present at
11 Kingsway sometime in August 1980 when he overheard a discussion
between the defendant and his father. This discussion centred around
the establishment of a joint venture project. Emile spcke to the
defendant about his liquicating a mortgage on 13 Kingsway owned
by Emile. He showec the defendant approved plans for a develcpment
and told him that with the plaintiff's consent they shculd enter
intc a joint venture to erect town hcuses and apartments cn 11 and
13 Kingsway. The father’s imput would be the land. The defendant
agreed to the roposal and even indicated that he would be preparerd
to construct o development larxger than that contemplated by his
father.

It was —~onfirmed by the defendant that he had a discussion,
in Octcber 196¢, with Emile Josephs in res.ect -f a joint venture
prcject. This was followed Ly @ letter dated 20th November 1930
written by him tc Emile at Emile's request. Paragraphs 1 anc 2 of
the letter states:-—

®"This is tc confirm ocur verbal
agrecment whereby we will enter
into a joint venture to ¢ housing
development cn 11 and 13 Kingsway.®

I have also instructed my lawyer
Mr. Gilroy English, of 33 Duke Street,

Kingston tc liquicate the mortgages
now existing.”
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The defendant stated that i.ouis Josephs was not present
when the discussion took place between Emile and himself. He further
stated that it was his intention to enter into a jcint venture
agreement with Emile in respect of 11 and 13 Kingsway but this plan
was thwarted by the fact that he had carriea out investigations
which revealed that it would not have been economically viab:le to
have done so, and that there was no central scwerage system in the
arca and the Town Planning Department would not have granted approval
for the development.

Exhibit '11°' which is captioned as a valuation repourt, was
prepared in March 1931 at the cdefendant's requaest and subsequent
to the letter written by the defendant to Emile. The rej:ort is in
essence an assessment and analysis 2f the re-develcpment nhotential
of the area with particular references to 11 and 13 Kingsway.
Further review of the document reveals an appraisal of the excellent
re~development possibilities of these propertices, notwithstanding
the absence of the facility of a central sewerage system. There is
nc evidence to establish that an applicatiun for approval tc sub-
divide the land to accommodate housing development had een refused
by the relevant authorities on the ground that a central sewerage
system was not in place. The valuation cf the properties was
restricted to land only. It is evident that the report was as a
cconsequence of the defendant's letter.

It is my cpinion that paragraph one of the letter cught to
e construed as an acceptance hy the Jefendant <f an offer to him
by Emile to enter into a joint venture agreement. Unfortunately,
details concerning all the terms and conditions ¢of the agrecment
or, details as t¢ what transpired between Emile and the cefendant
subseguent tc the agreement had naot been disclosed by the plaintiff
save and except the contents of paragraph 2 ¢f the defendant’s
letter and Louis® statement that his father'’s imput would have
been the land and the joint venture would be subject tc the plaintiff's
consent.

It must be borne in mind that in November 1220 when the
letter was written, the fact that the plaintiff was the registered

proprictor cf 11 Kingsway, had not yet come tc the attention of
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the defendant. At the material time, Emile had held himself out
as the proprietor of the premises. Consequently, the defendant

at that time, in dealing with Emile would have thought he was
dealing with the owmer. Therc is no evidence that the plaintiff's
consent had been cbtained hy Emile. She stated she was not aware
of a joint venture agreement between her brother and the defendant.
Her recollection of events would have greatly diminished since that
time. Further, she is well acdvanced in age and this coupled with
her state of mind, would have zffected her power to recall most
things. In any event, in Ncvember, 1930 the defendant dealt with
Emile believing he was the registere? proprietor of il Xingsway.
No act cf impropriety could ke ascribed to the defendant, there
being no evidence that any representations had been made by him to
Emile, in his capacity as agent for the plaintiff, to have induced
a transfer of 11 Kingsway to him.

Louis also stated that the joint venturc issue was again
discussed by his father ani the defendant at the defendant's home
in December, 1984. The defendant denied any such discussion had
taken place then. He said Louis and his father paid him a social
visit during the ¥Yuletide seascn in December 16584. At that time,
Louis requested a lcan from him. He aceded to the request. I
accept defendant's evidence that this was sco.

It was also the plaintiff®s assertion that the cefendant
took possessicn ¢f her duplicate certificate of title and had his
name entered thereon by a trick and, cr decepticn. No evifence
had been advanced by the plaintiff to show that the defendant had
Leen in possession of her document cf title, at any time before
the registration of the transfer ~f the property to him. The relevant
certificates of title was origirally in the custody of mortgagees.
It was subsequently transmitted by the mortyagees rdirectly to
Mr. Gilroy English, the attorney~at-law acting for Emile Jcsephs,
he having written to the mortgagee with instruction that the title

be sent to his attorney-at-law.



- 17 =

Negotiations in respect ¢of the sale and transfer of the
property were conducted by Emile. The transfers were prepared by
Mr. English. Emile had initially approached Mr. English with a
view to his obtaining mortgage on 11 and 13 Kingsway as the then
mortgagees were pressuring him for repayment of mortgage loans.

Mr. English did preliminary work for the purpese of obtaining
mortgages but failed to negotiate same. Emile subseguently informed
Mr. English cf his proposition to sell and tcld him he had a purchaser.
Emile instructed him to prepare transfer for hoth properties.

Mr. English complied.

Emile subsequently attended Mr. English's cffice, accompanied
Ly the defendant. The defendant executed transfers and M¥r. English
witnessed his signature. The transfers were delivercd to Emile for
the plaintiff's and EBmile's signatures to be appender] to the respective
instruments.

The transfer for No.1ll Kingsway which was tendcrel into
evidence as Exhibit 4 was executed by the plaintiff in the presence
of a justice cf the peace. There was nc challenge tc her signature
and no dispute that she had signed the document. The transfer shows
she executed same on the 12th October, 1981. Mrs. Josephs said
the prlaintiff was very active between 1950 and 19%£7. She even drove
a car. It is therefore reascnable to infer that the time she

executed the document she was fully in contrcl of her mental faculties.

After execution of the document, it was returned Ly Emile tc Mr. English.

Clearly, it was not at any time in the possession of the defendant,
save and except for a brief pericd, when it was handed to him to
be executed, in Mr. English's cffice. There is nc evidence thnat
the plaintiff was induced by fraucdalent means by .efendant t2 execute
the transfer, nor, that she executed same Ly trick, ox, “eception
on the part of the defendant.

The plaintiff additionally averred that the defendant failed
to infcrm her <f the chligation she assumed in signing the transfer.
The plaintiff did not know the defendant. The defendant had nc

recollectizn ¢f ever having met her. All transactivons with defendant
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touching 11 Kingsway were done by Emile. However, even if he had
met her, he would have been under no moral or legal obligation to
have advised her of any liability which she may have assumed in

executing the transfer.

It was also the plaintiff’s claim that the defendant, with
knowledge that she had not entered into a contract of sale of her
property cbtained a transfer thercof. #efore considering the
merits of this aspect of the plaintiftf’s claim, I will first make
reference to a submission made by Mr. Frankscn that a contract cf
sale, in accordance with the provisions of the Statute of ¥Frauds
had not been prepared and cexecuted by the parties and failing to
do so imputed fraud on the part of the defendant. In crder to
place reliance on the Statute of Frawis {section 4), it wculd be
incumbent on the plaintiff to have specifically pleaded the statute.
Assuming however, that this had been done, it might nct have availed
the plaintiff, as the authorities clearly establish that non—-compliance

with the statute does not in itself portray, or, is evizence of fraud.

It was the defendant’s evidence that in October 1981 there
were negotiations between kmile and himself for the sale to him
of 11 and 13 Kingsway for the sum of $300,000.00. The sale price
of cach property was agreed at $150,000.60 This was confirmed by
Mr. English. #v. Znglish alsc stated that Emile had advised him
that he had been obliged tc sell the propertices as a result of
pressure from mortgagees and that he had found a purchaser.
The sale price wac based on a valuation done by Alliscon Pitter and
Company. No evidence had been adcuced to show that Emile who was
at the relevant time, the plaintiff’s agent, did not sygree to sell

the preoperties for the sum of $300,000.00.

The defendant did not zeny that a ccontract cof sale had not
been prepared and executed. He ceclared that there was an oral

contract between Emile and himself. This was supporte: Ly



Mr. English, who acted for the defendant and Emile. However,

Mr. English®’s explanation for the absence of a written contract

of sale is unhelpful. He said that at that time there was no legal
requirement for the preparation of an agreement for sale relating
tc sale of prcperty and it was his custcm, when dealing with trans-
actions which did not require a mortgage, not to preprare an ayree-
ment for sale. He, however, acknowleged that it was usual to
prepare an agreement of sale.

In my opinicn, an agreement for sale cught to have been
prepared by Mr. English. “he practice prevailing in transactions
touching the sale ¢f land is for the oreparation ¢f a contract.
Further, Mr. English was in an invicuous position, acting for beth
vendor and purchaser and was thercefore under a duty to enjress chne.
Be was aware that 11 Kingsway was not registered in the name of
Emile and should have ensured that the plaintiff had sicned a
contract of sale. The cdefendant had been on previous occasions
involved in sale and purchase of land and would have known a
contract woula be necessary and should have insisted ¢n having une
prejared. The cmission ©f Mr. English in preparing a cuntract
and failure cf the cdefendant to have been insistent on a contract
being made available for his signature, must bhe regarded, irregular
but certainly nct fraudulent.

Despite tac sbsence ¢of a written agreement ¢f sale executed
hy the parties, there is an instrument cf Transfer duly cxecuted
by the plaintiff transferring the property to the defendant.

The terms of thiy transfer satisfies the requirements of the Registra-

tion of Titles Act S$.38 which proviides as fullcocws:-
"fhe proprietor cof land cr of a lease
mortgaye cor charge, or of any estate,
right or interest, therein respectively,
may transfer the same, by transfer in one
of the Yorms A, B or € in the Fouurth
Schedule herceto: and a woman entitled to
any right or ccxtingent right to cawer
in cr out c¢f any freechcld land shall Le
deemed a proprietor within the meaning
herecf. Upon the registration of the
transfer, the estate and interest of the

prcoprietor as set forth in such instrument,
or which he shall be entitled or able to



transfer or dispose ¢f under any power,

with all rights, power and privileges
therete belonging or appertaining, shall
pass to the transferee; and such transferee
shall thercupon become the proprietor there-
of, and whilst ccntinuing such shall bLe
subject tc and liable for all and every

the same requircments and liabilities to
which he would have been sulyject and liahle
if he had leen the former proprietcer, or

the criginal lessee, mortgagee or annuitant.®

There is no provision in this section, or, for that matter
in any other section of the Act, making it obligatory for a written
contract of sale, signed by the parties to Lie in existence in
order to effect a transfer of property. In the case unlder
consideration, the transfer, in compliance with section 8% of the
Act has scet cut all the relevant terms. A proper transfer was
duly executed by the parties and registered. There being no
eviden¢e that the signature apjearing on the instrument of transfer
wag not theé plaintiff's the absence <f a written agreement for sale,
by itself, does not point to fraud cn the part of the defendant.

It is interestifig to note that where fraud has not teen
established, a iégistered proprietor cf lan? retaihs an indefeasible
title, eveft in circumstances under which he acquircs title by virtue
cf a void instrument.

In Boyd v. Maycr of Wellington (1924) NZLR 1174 it was held

that assuming e proclamaticn was void, its registration under the
land transfer ict had bestowed »n a corporation, in the alisence
of fraud, an incdefeasible title t certain land. 1In that case
the plaintiff nAd sought a declaration that a proclamation which
vested in the defendant land cwned by the plaintiff, was void for
want cf compliance with certain mandatory statutory requirements.
The plaintiff also claimed that the rproclamation was fraudulent
and wrongfully cbtained and that he was entitled to have the entry
cf the registration of the defeniant removed from the Land Transfer
Register.

This principle of the indefeasibility of title, except in
a case where the persc-n dealing with the registere: proprietor is

guilty of actual fraud, was alsc enunciated in the case of Wainuha
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Sawmilling Company v. Waione Timber Compary 1526 AC 101 p.106 where

it was expressed thus:--
"The cardinal principle cf the statute
is that the register is everything
and that, except in cases of actual
fraud, on the part of the person
dealing with the registered propriecter,
such person taken upcn the registration
of the title under which he takes for
the registered prorrietor an indefeasikle
title against all the wcrld.®
Aéaitionally, the Transfer Tax Act S$.10(1} does not impose
liability cn any party to a transfer of land, to reduce to writing,
a ccntract for the sale of such land.
5.10(1) of the Act is exjpressed as fcllows:~
¥10(1) Whercec a contract of transfer,
being a contract to transfer any property.
whether cor not in existence or ascertained
at the time of the contract, is made, the
contract shall be deemed tc be the transfer
of the property (for the ccnsideraticn
provided fcr by the contract, withcut
prejudice to any requirement under this
Act that consideration for such a transfer
be otherwisc assessed) for the purpcse cf
this Act."
This provisicn makes reference to contract cf transfer.
It decems the contract of transfer an actual transfer f the property,
whether, or not, a transfer document is in existence at the time cof
the contract. It does nct make a written contract of sale a condition
rrecedent tc an instrument of transfer. It is therefore clwicus
that a contract »f transfer is the only documentary instrument
required to fulfill the ~bligatiins of the Act. There is an instru--
ment cf transfer duly executec by the parties. There is no contest
that the transfev iwad not heen executed Ly the plaintiff. This
being so, nothing beguilding can he laid at the dwuor —f the defendant.
I must hasten tu proint cut however, that althcocugh the
transfer is in conformity with the reguirements < £ the Registration
of Titles Act S$.88 and the Transfer Tax Act S.10(1), the relevant
duties were not fully paid. 8S.10(1) of the Transfer Tax Act directs
that transfer tax must be borne hy transferor Lut payment thereof

must bhe made by the transferee, whce is entitled to recover the
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by was of deduction from the consideration for the transier, <r,
by process the court.

The defendant, as transferee, was under 2an cbligation to pay
the duty. &t that time, transfer «f property attracted duty at the
rate of 7.5 percent cn every dcllar of the consideraticn, exceeding
$10,000.¢0. The tax payable would have amcunted to $31¢,547.00 and
not $7,300.0C as paid. Was there an intenticn on the part <f the
defendant to be fraudulent?

Payment ¢f stam;, duty anc transfer tax is supervises! py the
Commissicner of Stamps & Estate duties. It is the Commissicner
who assesses and directs the sum payarlie un submissicn of reguisi~
tion by the transferee. It must lLic ubserved that the transfer,
tendered in evidence, bears an endn:rsement Iy the Commissioner
that duty had been paid. A penalty was even impaosed. A certificate
had been issued by him tc the effect that the relevant duties had

been paid. %The Commissioner fell in error ny an incorrect assess:-

nent of the tax. It would ke unreascna-le to infer fraudulent intent

cn the part of the defendant, concerning the incorrect nayment ~f
the duty. The Commissioner is charyed with the responsibility «f
collecting cuty and cught t~ have secure: the precise amount due,
refore issuing his certificate.

The plaintif{ further claime? that the prorerty had not
been sold and she riceived no urchase meney. The evidence of the
defendant disclosed that Emile, agreed to sell premises 11 and 13
Kingsway t< him £ .o %300,000.00. Brth the defendant and his
attcrney-at-law suvalzd that it was agrees that the sale price
wculd be $15C,000.4C £for each property. ithe sam of $300,000.0C
was based cn a valuaticn by Allisim Pitter and Comj:zny. The renort
showed that both properties were value:sr as one at 300,704,080 to
$325,00¢.00 and only the value ¢f the land had Leen taken inte
account, for the purjpose of the appraisal. Mrs. Josephs stated
that No.1l1l Kingsway was well maintained at the time. The report
showed that 11 Kingsway was in a fairly good state of repair,
while, 13 Xingsway required repairs. It is clvicus that the s=le
was in relation to the lend only. However noe evicence had l-een

adducred 'y the piaintiff o estai” 'sh tha’ Imile, ' o was i: fact
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her agent, had not agreed to sell to the defendant hoth properties
for the sum of $150,000.00 each.

The defendant stated that he paid a deposit »f 3100,000.G0
by way of cash, on the purchase price, on the date of his executicn
cf the transfers. His attorney-at-law said that the :efendant
paid the cdeposit Ly cheque on the date when the transfers were
returned to him by Emile. The balance purchase money was paid
about 4 weeks later.

The gquestion here, is whether the purchase money had lieen
paid. Mr. English reported that the purchase money was paid to
him by the defendant. A deposit of $100,0C0.CC was paid on his
receipt of the transfers for 11 and 13 Kingsway duly executed by
the plaintiff, the defendant and Bmile. He gave the entire proceeds
of deposit to Emile, as he had urgent nceced for $50,000.6C to pay
on an aircraft for his scn. It seems quite inappropriate for the
attorney-at-law, as stakehclder tou have given funds which he ought
to have held in escrow, to the vendor. However, when the balance
of $200,004.00 was paid, he aisbursed from this, funds to meet
legal costs and payment of cutstanding mortgages on both progerties.

The ccpy duplicate certificate of title registered at Volume
11CS Folic 384 in respect cf 11 Kingsway, shows that an cutstanding
mortgage debt of $42,0006.00 with interest, tc National Commercial
Mortgage & woast Company registered on the 1st March, 157C had Leen
discharges on ist February, 1382. The instrument «f transfer dated
31st December, 19¢1 from Rose Dunscombe to York Page Seaten reflects
payment cf stawp duty of $3,581.25, Transfer tax of $7,35C.%0 and a
penalty of $1.75. The duty relating to transfer tax is inaccurate,
inspite ¢f which, the Commissioner of Stamps an Estates duties
granted a certificate. This erroneocus grant ¢f the certificate
conveys implicaticn that the correct duty had been paid.

During the course cf the transaction, Mr. English while on
a visit tc¢ Emile's home was introrduced to the (laintiff. He enguired
of ner whether she had executed the transfer, she replied in the

arfirmative and told him that she had done so in the ;resence ¢f a
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justice of the peace who was a relative of hers. He further
requested her to inform him how he shculd dispose of the proceeds

of sale. Her response was that her hrother Emile would take care

of the matter, as he ccnéucted all her business transacticns.

In accordance with her instructions, the sum of $15,000.00 rerresent-
ing the net balance proceeds of sale for both properties and a state-
ment of account were remitted by him to Emile.

It is therefore reasonable to infer,; from all the circumstances,
that the funds which had lheen utilise:d to discharge the liakilities
relating tc the respective duties and the mortgages ~riginated from
proceeds of sale ¢f the properties. This lLeing s», I am constrained
te find that the property had been scld and the purchase price agreed
between Emile and the defendant had been paid by the defendant.
Further, nc cvidence has been advonced to Gemonstrate any ccllusion
Letween Emile and the defendant to deprive the plaintiff <f her
property. No evidence had been adduced frem which it ccould ke
deduced that Emile was at any time actinyg as the defen‘ant's agent.
It follows therefore, that it must e inferred that the sale was a
rroper one and not <ne contominated by fraud.

It was also an averment f the plaintiff that the defendant
obtained the transfer not knowing, ©r, caring whether she intended
to part with possession of ker property. She also alleged that
he cbtaineé the fee simple estatc in her land without caring, cr,
ascertaining whether the transacticn was bona fides.

The defendant stated that he first became aware of the
plaintiff being ragistered as proprietor cf 11 Kingsway on that
cccasion when he was handed the transfer to affix his signature
theretc. However, in an afficdavit sworn Hy him in suit Coomon law
J4G9 of 1986, brought against the defendant by Rolert and Louis Jusephs
fcr specific performance of a contract in respect -f 13 Kingsway,
he stated that "prior tc¢ my purchasing 13 Kingsway Mr. Josephs
represented himself as agent for 11 Xingsway®™. This statement
unmistadably illustrates that he knew Emile was not the owner of

11 Kingsway, prior to his purchasing same.
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On perusal cf the valuaticn report, it is manifest that
the plaintiff is the registered propriector of 11 Kingsway, as this
information is boldly reccrded therein. Bearinc in mind that the
defendant declared that negotiations tu purchase the property
commencec¢ in October, 1281 and the valuation report was lated
March 1981, be would have been seized of the fact that Emile was
not the proprietor of 11 Kingsway at least 5 menths Lefore the
transaction, yet he refrained from mokin., investigation into owner-
ship of the property curing that time.

The defendant was less than frank with the court when he
reiterated that he had not heen c~gnisant ¢f the fact that the
plaintiff was owner of 11 Kingsway until he was ahout t- sign the
transfer. His kuowledge that Emile was nct cwner of the priperty
should have persuaded him into iavestigaticn of the ownership before
entering into a contract of sale. bDes;ite this, there is evidence
that he did make inquiry cf Emile Liefore executing the transfer and
was satisfied with the answer given, befrre he executed the dccument.
On the presentaticn of the transfer he observed that Rese Dunscombe
was transfercr. He asked "who is Rouse Dunscomue?” Emile'’s response
was that the property belcnged to him but was in his sister's name,
he should nct worry he wculd have her sign it. He Lelieve! Fmile
whe had keen a loung standing friend of his and whoe had always treated
the property as 2is own. He said he had nc reason € doubt Emile's
word, or, integrity as he trusted him.

The relatioaship which existed ketween the lefendant and
Emile was close. The defendant had reposed great ccnfidence in
him. Emile had lehaved in a manner consistent with ownershi;: =f
the property. He tcld Mr. English the jroperty belonged to him
but was placed in his sister's neme. This he alsc told the Jdefendang
immediately before his signing cf the transfer. %he c‘efendiant
cculd have honestly btelieved that the information given to him by
Emile was true. Further, his att rney-at-law instructed him to sign,
having first indicated to him that Emile ha” inform him that the

property was his, notwithstanding his sister Leinj reyistered as
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proprietor. He cculd have been convinced that this was so.
In these circumstances, fraud cor dishonesty cannot be inferred
from the defendant's cconduct.

I mast now direct my attention to certain provisions
contained in the Will made by Emile on the 25th March, 1984.

This Will made reference to a joint venture agreement and a transfer
touching 11 and 13 Kingsway. The relevant portion of the Will was
expressed in the following terms:

"There is a jcint venture existing in writing between Y.P.
Seaton and myself re 11 and 13 Kingsway, my wife that letter written
by Seatcn to me. If my titles are used although transfer tc Seatcon
cther than the Zdevelopment of 11 and 13 Kingsway, the jcint venture
exist there alsc.

In my opinion this provision in the Will tends to show that
there was a jouint venture agreement ietween the d;fendant ap” Emile
in respect of 11 and 13 Kingsway. It also denctes that the properties
sheculd not be used cother than in accordance with that agreement,
aithough transferred to the defendant.

The transfer duly executed Ly the plaintiff and defendant
exrosed a sale of 11 Kingsway to¢ the defendant. However, the valua-
tion repcrt upcon which the sale was Lased, was essentially an evalua-
tion and appraisal of the re-development potential of premises 11
and 13 Kingsway. The improvements <n hoth sites were discounte:!
for the purgose of the appraisal. It is evident that the land only
was sold with re-dewvelopment «f the premises in crntemplation.

The inescapable inference therefcre, would he, that the sale
was a condition of the jocint venture agreement and the plaintiff's
executicn of the transfer could cnly e interpreted as her ratifica-
tion uf the agreement. ‘This being sc, there is nothing to demonstrate
that the defendant is cupalle, or, acted fraudulently, or, <ishonestly
in being registered as owner »f 11 Xingsway.

Failure of the defendant to acknowledge fully, ownership <f
11 Kingsway during Emile's lifetime is demonstrable <f extracrdinarily

unusual ccnduct ¢n his part hut cannct he considered imjutation cf
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EFraud. He paid taxes on the premises after jurchasing same and
while Emile was alive. He permitted Emile and his family t-~ remain
on the premises rent free until Emile's death in 1535, althcugh
Mr. English had written tc him infrrming him that he hat indicated
to Emile that, he the defendant wceuld have een entitled to vacant
pessessicon of the property as of the 31st March, 1982 an! he, (Emile)
should make arrangements with the Zefendant for r.ayment f£or his use
and occupation of the premises until he {(Emile) hadi vacate:! same.

One week after Emile's burial the cefendant tock [~ssessicn
of the property and placed guards there to irotect his material
and equipment which he hadl stored on Hoth properties. There is
nothing unseemly abcut his action. His regquisition tc the widow
tc deliver up possessicn cf 11 Kingsway shortly after her hustand’s
death is an act which could be recarde: imsensitive hut not improper,
or dishcnest. He had stated however, that the privileges cnjoyed
by his friend Emile would nct have leen extendeld to his wilcw,

It has been estal:llished that there was a sale ©f 11 Kingsway.
This sale was subject tn a joint venture agreement. HNentizaticns
in relation to the sale and joint venture agreement werc conducted
on the plaintiff®s behalf by her brother ¥mile whn was the agent.
She ratifiel the sale by executicn ~f a transfer, whereup n she
divested her fee simple interest in the property in favour of the
defendant. It must therefore e ccncludec that tae circumstances
under which the defendant securcec the reqgistration ¢f his name on
certificate nf title dc nct amount t- fraud within the meaning cf
S$.161(d) cf the Registraticn cf Titles Act. The ‘cfenlant’s title
therefore remains unassailatble.

Judgment for defendant.



