115 THE COURD QF APPEAL

SUPREME COURT CIVIL APPEAL EO.

ZEFORE: THE HOM. MR. JUSTICE ROWE - PRESIDEN
THE HOW. #R. JUSTICE ®WRIGHT, J.A.
THE HON., #R. JUSTICE DOWHER, J.A.

BETWEEK ROSE DUWHSCOHBE PLAINTIFF/APPE

ARD YORK PAGE SEATCH DEFEADAST/RISPU

Dr., Bernard Marshall instructed by
B.E. Frankson and Co. or Appellant

npdrew Rattrav and Hiss Andrea Rattray instructed by
Ratiray, Pattarson, Rattray and Co. for Respondent

#ay 163 June 156, 1983

ROWE P.:

By Writ of December £, 1387, the appelliant
commenced an action againzt the respondent seeking a
deciaration that she iz the fee simplie owner of
o, 11 Kings Way, Bt. Andrew, reg isterad at Vol. 1129

Folic 2284 of

I

. .
he Regi

terad Book of Titles free from

{,'!

all encumbrances. Ancillary reliefs seeking the
Cancellation of the Certificate of Title at Vol 1145
Folio 384 and the igsue of a new Certificate to the
appellant az alsc an injunction rastraining the

respondent frem dealing with or entering upsn the

property were added.
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Paragrazh 3 of ths Statement of Claim filed

in support of the ¥Writ alleged fraud in the defendant/

spondsnt. The plaintiff/appellant Dle 2d that on

Fe

[kl

8, 1%82 the defendant iraudul noly and falsely

pest

bruary

-

(‘)

transferred to himself premisesz Ho. 11 Kings Way, which

-

was at aflmarerial times ¢wned by the plaintif?

that is o say, negligence and some particulars were
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provided., And finally an alternative claim was m
upon the provisions of the Registration of Titles Act.

-

The defendant wishing to have Further and Baltter

Particulars of the alleged frazudulent repressentation as

alsc Gf the provisions of the Peglst*a ion of Titles Act

¥

apon which the plaintiff was velying, applied by Sumnouns
to Morgan J. and cobtained an Order on April 14, 1938.

Paragranh Z of that Qrdsx

"That if the Plain
to suppiy the Def

ti
3 a3
the said Puritihsr’ aﬁd Letter

C
=
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Particulars within the tiuse
specified by this Honourable
Court (within 14 days of the

date of the Order hevein). the
Statement of Claim filed by
the Plaintiff be struck out
with costs awarch in favour
of the Defendant.”

Wo particulars were delivered by the plaintiff
Conseguentiv on Hay 5, 1588 the defendant’s Attorneys
repared a "Judgment® which "Judgment” was entered in the
Judément Binder of the Bupreme Court. It recited the
Order of ¥oxgzn J. that the Further and Retter Patticulars

s, oo
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chould be filed within fourteen days of

fed

pril 14, 198%;

L

tobd of the failure of the plaintiff to file such Further
and Better Particulars; referred o the conseduences of
that failure, and on thése premises, the " Fudgment”®

coneluded with these words: 1

LT IS TTIS DEY AuJUBG D that
there be Judgment in {avour
of the Defendant against the
plaintiff with costs to be
pgreed or taxe g."

The Atiornevs for thes piaintiff filed two Summonses
on Hay 17, 1982, one seeking leave to file Further and
aatter Paprticulars out of time, and the other reguesting
Further gnd Better Particulars from the defendant.

Langrin J. refused Soth Summonses but granted leave O
appeal from his refusal to extend time.

Another route was preferred to the appellate
procass. On June 30, 198t the plaintiff filed a Suwrmons

n

seeking an Order to set aside the "Judgment entered on

#May 5, 1988 and renewed nis application for leave to file
vurther and Better Particulars out of time. On this
cocasion the Summons3Went before the :daster who refused
to grant the raiiéfs gought but granted leave to appeal.
That leave ﬁas ?een pursued.

There @as obvious negligencewx:the part of the
plaintiff‘s Attorneysd in cowmplying with the Order of
worgan J. as the plajntiff was leqally represented before
her and he must have Deen aware of the Order of the Court.
211 this costly litigation, howevef enlightening to the
profession, could have been.;voi&ed simply by a timely
compliance with the“Judge?s _Orﬁern Be ﬁhat as ié may. L

turn to consider the Grounds.of Appeal proferred by



o

Lr. Bernard Marshall. His. first point was that the "Judgment®

was void and a nullity in three respects:

{a) there was no Order fyom
the Court to- the Registrar
to enter judgment for the

defendant;

{B) the defendant failed to
apply to the Court for
lsave to enter judgment;

(c} rhere was no provision

ir the Civil Procedure
Code or otherwise
sanctioning the procedure
adopted by the defendant
in entering the judgment.

Section 79 of the Civil Procedure Code enables a
plaintiff to apply to a Court for leave to enter judgment
against & dafendant in certain types. ofcases when the
plaintiff swears that the defendant has Do defence to the
action. ©Section 244 of the Code enables a defendant to
obtain judgwent in default of a Statement of Claim but
only upon application to the Court to dismiss the case
for want of prosecution.

Where the plaintiff’s claim is for a debt or
liguidated demand and the defendant does not file a defencs
within the time limited for that purpose the plaintiff may
enter final judgment ~ Section 245, But where the claim
is for unliguidated damages upon failure by the defendant

to file a defence, the plaintiff cannot enter Ifinal

by

judgment, but only interlocutory judgment - Sections 247-249.

Section 442 in Title 37 of the Code makes general
provision foxr the manner in which judgments may be cbtained.
Iz provides:

"Except where by any Law it is
sxpressly provided that
judgment may be obtained in
any other manner, the judgment
of the Court shall be obtaiuned
Ty motinn for judgment.”
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it was strongly subnitted on behalf of ths
appellant and the point was conceded by Counsel for the
Respondent, that tuere was no express provision in the

n

ode which permitted the respondent to entexr Jjudgment where

[

there was a failure to comply with an Order such as the

one made by horgan Sa prima facis, the respondent should

therefore have applied to Hokgan J. OF if she were
railable, to another Judge; oY motisn, to enter judgment

when fourteen davs had gone by and the plaintiff had not

filed the Further anf Better Particulars as she was

ordered to do., I will retuzn to this ground aliter

considering the other main ground argued on the appelliant’s

in law in holding that the Plaintifi was upable o procesd
with the action zs the Statement of Clzim was struck oub

as the #ime For f£iling the Further anc Better Particulars

:=|
e

giving judgment and
is beconing more and More noticeable that in appeals
froimm the Master thers are never any reazons for judgnment!

+» Counsel for the

Particulars had expired, the Order of Horgan J. that the
Statement of Claim should be struck cut on failure to
comply ;s MUULd automatically take sffect and did in fact

rual circumstances of this casze.
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There is a line of cases relied on heifore us by Mr. Rattisy
which lent support to that view.

AlL the relevané cases Were.révieweﬂ oy

1%80) 1 All

g
‘-:‘V.
R
°

nekiil L.J. in Samuels v. Linzl Dresses

ok

£.2. 303. The old Law can be fulily expressed in the headnote
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documents and to be heard in awy pending action. That
i+ seems to me is why ths Code doesz net contain a provi-
sion for the automatic effect of a default to file
Interrogatories or Further and Better Particulars. The

headnote to Semuels v. Linzi Dresses Lid, readss

The defendants ﬁa an action
failed {2 comply with an
order dated 4th ub_ogbr 1478
for delivery of ja:tl;&lgfc
of their defenca and couatsr=
claim within 231 Qavso DN
15th December £ i
chambers mads
that "uanl
Were garv

as
Y5

the defeonce
st

tif

TMET
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would be
the Qla~n
s2ign judgr
be assogsed.
failed to sexrva th
by 2ad January add on ;hac date
issued a summong aski
tension of time. B
ed 5th dMarch the J
anted an ¢ itanc+on of time
il 24h darch 1872,
'1%“1Lf sppealed contendin
hat by Jlrtue 0¥ REL Srd
5(13 whare an ‘unlass
was made i.e. one strik
the claim or defence uni
[ome aTt was ﬂone Wluhlﬂ a
specified tims, Lhere was nue
jurisdiction to grdnL an
tensicn cf time.”
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The provisions in RSC. Urd. 3 r. 5(1} are less

extensive than Section 878 of the Civil Procedure Codz.
Under the English Ruale:

ke Court may, on such termz as
t thinks jU’L oy order axtend
r abridge the period within
wiich a pereson is reguired ox
suthorisaed by tThese rules, O
by any Judgment, order or
Lo
[}

ALFMCt*Vnﬂ te do any ac
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The Court of Appeal expressad ithe view that

princin is Ceirh will nof
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generally spesking, «trlke sut a claim for want of

prosecution whare the @laintlzf i free to issue 2 fresh

writ., If the twalve Yeal 4 lm=ta€10n 9w110u in respect of
land provided in Section 3 O ths rimitation of Acticns
Act applies ©o the ins rant zuit, then the plainti fffappellant

wonld have the undoubted right o bring a Lrasn action

against the respondent, wWare +mis sction to be struck Sut

for non=comnl

iance with the Order Ok dorgan J.

The more important puint dacided by the Court of

Appeal in the

to the powar

Lawton L.J. said at pp- A1z

Sampuels V. inzli Dressas T8, case rel

*Ig my jndgment, there: fore,

+he law today 13 that & court
has power O ex+c:" the time

where an "unless' order has

been nade bee

withy Lut
which ghouid D .
“dﬂ&l@&ull inﬁ with due regard
to the necassity Lor maintaining
the princ p&e that orders axe

made to ne complied with and not o

he ignored. primarily it is &
guestion for rhe Aiscretion of

fne master or the Judge ‘n chambars
whether the necessary e 1izf should
e granted OF not.”
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Hancoort

vy yag wroag in the first piice.
tn my Jjudgment it Was CoOntYary
+o the wording oI R3IC Oréd 57 as
sel out in the schedule ko the
Supreme Court of Judicaturse AcLS
1872 and 1875, Roskill LJ has
gsounded a note 5f warning about

'J

rhage earlier decisions on pPro”
cedure made before +his court as
s Aivision of the Supreme Court
of Sudicature had had

opwur-univv of seeing how the new
ruleg were Working. The decizions
1578 and 1879 wers

coloured by the old prac“*auoﬂ
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+hen availables for immediafe service upon the- resposndent.

trhe lapse of time between ﬁﬁe expiry of the "anless”

Order and the awplication for an extension of time teo file
the Further and Better Pazti&ulars Wwas by no means inordinate.

his is exactly the kind of case where, the claim heing

discretion in favour of ths appellant.

X haﬁe said@ that the "Judgment” entered was and is
a nullity. Tt ounght to be set aside. 1 would allow the
appealhand set aside ﬁné order of the.}}fiastez:° 1 would

order that tae il serve

[
)
g

6

W

i

[N

nt e at liberty to fils an
Further and Better Particulars ordered by Horgan J. within
ren, days of the Jate nhereof. The appeilant is entitled O
her Costs of the appeal toO be agreed or taxed. Costs

before the Haster to be losts in the Cause.
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T have read the judgments of Rowe, P., =nc

Souner, J.h., and ajgree with them and wish onl

L

» o make a

T+ is a well Inown fact that in +his country the

ity for land ig very strong. 2 cour: shonld, therefore,

A

e very wary aboult &00

H
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AR

s
0

¢
£

curse which would have the

srot of Ariving a litigont from the judgment Sent anc thus
com®irming in the hands o his opponent the iitl&“tq_disputed
1and without a hearing on ©he merits. And tho nsed £0¥
caution ig greatly srphagized when, as in tha instant case, ths
contestants are 50 unavenly matched and thg;e are allegations
of fraud made against the onponent who, wit§fut having to

sneser these charges, nevartheless, secures & judgment in his

on the gquestion of costs I fully endorse the Order

of Bowe, F.
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DONEER, J.BA.:
This is an interlccutory appeal from Haster
Vanferpurp in which, on the 2lst September, 1380, she refused

the plgintiff“s swrarons for Further and Better Particulars and
& summoﬁs to set aside the judgment of Langrin, J., which was
made on 16th June, 152%. Rosg Dunscowbe, the gplaintiff, was
aggrieved by the Mastsr's crder and she securad leave to
anpeal to this Court

To appreciate the basis of the appeliant®s complaint,
the pxoceeclngé below wust be examined. The appellant alleges
ir her Statement of Claim that the respondent York Page Seaton,
fraundulently deprived her of her fee simple ownership of

e, 11, Kings Way, Fingston 10 registered at Veluise 1108

M

lio 334 in the Regisier fook in the office of the Registrar

J

which has

0
3]

Titles. In additicn tc the particulars of fraud

®

g

eaded, the aposllant alsco alleges negligence on the

)
{1
&
=
l*:j
ey

art of the respondent and because she zlliegss that there was

o

g

no consideration in respect of the fraudulent transfer, she

s entitied to 1l Kings Way.
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claims
¢he also claims cancalletion of puplicate Certificate of
Title allegedly oktained Ly fraud and an injunction and damages.

In response ©o thie Statement of Claim, the

respondent sought by wzy of summons, before LOIX{en, J.. Further

and Better Particulars within 14 davs. The particulars sought

el

Ly

relate to the allegad frawiulent representationsg and the

{..:

zlleged trick by which the Certificate of Title was obtained.

3

These particulars were sought after an entry of appearance.
of the defendant and bv the customary procedure of seeking the
marticulars by lettaers hefore resorting to 2 Swiuaons.

The next step in these proceedings pertiment to

this appeal was that the respondent, pursuaant to the order of



supply the Ryl
Particulars =% the
. filed herein by the
”i thin fourteen ¢1e da b
"
L

tatenment of Clzim filed by the Eiaintiff
be struck out.” '

r'l..

°

")

secured a2 "judgment® on Hth May of which the appsllant compla

P

I3

saving that it was cbtainad irregularly This issue will be

~f creat importance in this appeal.

particulars. It apoears that Langrin, J.. had belfore him the

indement™ dated 3th a2y 1988 based on the 21
an? he on that basis, refused the summons for Furither and

Botter Particulars. s, however, granted leave o appeal but

i+ Jdoes not appear that tnls was pursued. The other summons

on the same day soucht leoave to file Further and Sztter
crr-iculars out of time. This was also refuscd although leave

to appeal was aiso grantad.

What was the spnellant attempting in Court at that

-

stage? She wished to pursuc her Statement of

Claim. To do

-

zhis, it was necessary tc file Further and Detter Particulars

@]

a5 ordered by the Court alihough the time had elapsed for so
Ffoine. An explanation wes given by counsel on har behalf te
ar was not brought to Lis attention

sntil after the time had clapsed. lMorecver, it was stressed

or Particulars were Fiiedl. It ought

‘“1
ﬁ
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-
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it ig important to grasp «hat was being sought before that

lenrned Master. Firstly, there was a prayer thet the “judgment

—~zFerred to is that purporved tc be mads on the b azis of the
~rier of Horgan, J., of Hth May. Secondly, “that the Plaintiff
he srantad leave to file the Further and Betier 5a£t1culars

“he Master in her rulings of 21st Septenber, 158¢€
ordered that “Lhe application for an order thot Judgment be set

=zide and leave tO fiila Further and Better particulars out of

s whis appeal is to determine whether

The substance of the first ground of appeal argued

b br. Marshall was that there wes no provision in the Civil

rocedure Code for z Ju Agment to be entered in the manner and

- -

procedure adopted by the respondent. It is necessary, therefore,

to enguire as to the manner of the entry of the Judgment to see
whethar i+ was in acccrdance with the Code. The judogment reads

az Follows:

"PURSUALT to the Order of TEHE

MISS JUSTICE HORGAN dated the 14t

h Jday of
Zpril, ?Ouu wherekv it was cordsred that the

Dlain'
an o

7F supply to the pafendant Further
-+eor Particulars cof the &t rotament of
Clalm £ilad herein by the Plaintiff within
fourtcen (i4] days of the date thereckE
failing which the ctatement of Claim filed
by the Blaintiff be struck out with ccsts
awarded in fa o ur of the Defenfant and
default having been made, IT 18 YHIS DAY
aDJUDEDD +het there be Judgment in Favour of

the Uefondant against the Pla“" iFE with
cogts o b aareeé or taxed.

T
i

T

2

i~ :'i' o DJ r’r

namEn FHE  S5TH DAY OF  HRY 1038

RATTRAY, PATTERSON, ELTTRAYY

che attornevs-at-law for the respon ndent

-1
Ny
I,J.-
i
@
<
- i,.l.
A
W
ju}
{
Iri'
o
ui
Le

rescoreed to the Order of Horgan, J., and relised on it as a
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=llent cited

‘u

toment® of the Court. Counsel for the am;

”

Section 442 of the Julicaturs (Civil Procedure Codel which

o
rooaiia:
B e A

ar

£42 . Excepth where by any Law it is
ewpressly provided that judgment way
ha obtaineé in any other mannsi;, the
judgment of the Court shall be obtained
hy motion £ox judgment.”

'prvery Sudgment shall be entered by the
Registrar in the Book kept for ithat purpose.”

Ty virtue of Section 10 of the Judicature {Supreme Court) Act,

is the hegistrar who has the duty to "write out and enter up

julgments and orders.” Yot what purports to e @ judgment is

(l
o

yritien out by the attornays-at=-law. The Master, therefore,

§]

sught to have set asifa the orders of Langrin. J.

L

)

[
[
ljl

gmiss the action for want of presecution in which case the
vrater would have had O ewercise her discretion in accorxdance

w7ith the principles laid down in Birkett v. James {13781 A.C.

=87, Since the limitation period had not yet run, it was most

onlikely that her decizicn could have gons against the

)

AR]

appellant. 2t page 323 Tord Diplock stressed +his, Here is

“For my parit, for reasons that I [
already stated, I am of copinicn i
fact that the llmltaulop perloﬁ

vet eybxre” nust always be a mat
gfeat woeight in de termining wnci
exerciss +ha discretion to dismis
action ;;f want of prosecuticn wnﬁre no
guestion oFf *ortumellous defauli on the
part of h plaintiff is involved: and in
cases whave it is likely that if the action

were Aismics e the plaintiff would a
himself of hls legal right to issue a fresh
writ tche o1 expiry of the limi tzt‘ oeri
a conclusive reason ToT not

e
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ey
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Tord Simon and Tord nussell concurred with him W

i"

il Lord

ﬂ)

P

-y P

caimon at page 323 and Toxd Fdmund=bavies at 2. 334 expressly
arreed. The Master wy ignoring this orincipls, erxed in

o +iwe for filing Further znd Bettex

s
0

£|

’G
3'3

Ly}
(—i.
o
®
b
ri-
@
5
!
e,

6

chould the ‘mnless® ©F perenptory orxder O

it was nov comnlied

PR S

wich within fourtesn ti-: days, the ctatement of Claim would
be struck out and the sotion would die; OF is thers jurisdic-
+icm in the Court To axtand the time? If thore ig this
surisdiction, this Jourt, on an axaminaticn of the recerd, i8
cupovered to get azide the Hester's order and permit the

appellant to file the Further and Retter 9ar“1vula;* as praved.

The modern attituds to procedural rules is to

=dopt a realistic approach and not drive the »iaintiff from 2
hasring on the merits ~Ff the case if the rul vhen fairly

Judges interpreted them restrictively. ToO appreciate how the

nivisional Court of coctibarn, Ced.; and Manistv, J. The

parrative of events 18 racorded in Samaelis V. Tingl DYesssEs

(19851 1 All E.R. 803 hy Poskill, L.l jere iz his account at

wpn ordor had been made under the Lhan
REC 0xd 25, ¥ i ‘dismis 13ing an acgtion
for want OZ WIanCHLlOB unliess a St::e—
ment of claim s ould ba delivered within
a2 week. The week expired; no statament
of claim hiad been delivered., &L SUREIONS
was then talen out to extend t“. tins
and Fry o, reversing the decl sion cf the
master, neidld that the nmaster had 1o



jur I,

ylalntl

Courts £

judge in ch mbers went not, as at the
preseuu ine, to this court, hut te the

©
Divisicnal Court.
Cockburn, C.J. in giving judgment, said:

g very plain case. efendant
an order that unl statg-
aim verae Jdeliver ifn oa
otion should bhe .  The
took out & summ et aside
2hce, Mnﬂ if h= ave
n o to that wefore

woulq h vo

and., *t cannot Hc co
out of 2 sSUImOonEg Lo ¢ ]
in the meantime could keep the
=)

ive after the pericd when by the

operation ¢f the master’s cridory it was
defnnct . For these reasons, I think the

master had no jurisdiction, and the order
¥ J., was right’.”

The judgment further adverts to the then relsvant rule. Oxder

]

57, r &, which reads:

]

a Judge shall have ZOwWer
or abridge the time

hy these Rules, OF Zized by
Yad enlarging time, for doing
any ac r taking any procee;'

such terms {(if any) as the Jusiiaa
my reguire, and any such
£ may be ordered aithough the
n for the same is not Bad

exr the gsniration of the time
or allowed.’

v said during the argument, if one
rcaﬁs then Crad 57, r & and then applies

its lriﬁ"ags to the factm of the “wo Cascs
o which I have referred, it is noi resadily.
rent vhy each of those two ca 33 did not

jolod
£z11 within the express languade we rula.”

U 0

vnistler v. Hancock was Socllowved by another Pivigional Court

in Wollis v, Hepburn [1278] 3 Q.2.D. 84, hut mony whttempts

have been made to distinguish it and critical comments have

heon made on it. In DL V. 2loomebury and HMarvlescone County

Couvis, ex parte Villerwesh Ltd. {1975] 1 All BE.R. 8%7, Loxrd
Denning, M.R., 300g:




n] have one further cbservation to make.
It iz abkout ﬁhistlgr Vs Va cock i el
™)

if = conﬂﬁbxo _s not
che action ceases to @xELST
though no extension of a time can be
granted. I do not agree with thet iine
of ressouning. Even though the 2ct
may be said to cease to exist, the court
always has power toc bhring 1+ *o ]ife
again by sxtending the time

; OS5

The time was right for overruling Whistler V. #ancock and the

cpnoriunity was taker in Samuels v. Linzil Drosses 1td. (supral

Tha h

(ﬂ

adnote adeguately SXpresses the principles which ought
to guide judges at fivst instance. At page £63 it reads:

vy eourt had jurisdiction to extend the
time where aL 1upless’® order hzd been

not complied with, but thz

power was to be exercised cGLb1ow"’w

and with {dune regard ©oO maintaining the
princinle that orders wers nade to be
complied with, whether an extension of

time should be granted was in the discretion
of tha maszier O judce in chambers. It
followas thaz the judge had jualbgi ction to
extend the Time: -cee0

o e = o0 & o0

wWhat were the indgments and orders and sSusmons

when the asppellant sougal Lo have the lMaster sextend the time for

-

fiiing Further and Bshier particulars orderad by Morgan, S ?

There was the irreguiav judgment on Sth May, 1228 which

sgauwned that since e Lime had ela sedl the respondent could
e

o

cntar judgment againzt the app 1iant., 7Then thers wera W

h

irregula;lérders by Langrin, J., O 16th June, 13%8L cne O
vrizdoh refuaed leave to the eppellant o fils Further and
neticrt Particulars out of +ime and the cother rafusad an

order for Further and Eetter Par rticulars of the rsspondent.

ilso there wag the swmions to set aside ths irregular

‘udicment based on the order of Morgan, J.

(¥
1
¥

ag for tha facts, reliance was placed on the

gt g g}

affidavit of Barxingion sarl Prankscn. Paragraph 3.is

important. It stated that when the matter came @ for hearing




2]

21l it was adjourned sSine die. Since the learned judge gave

no roasons for his ocrdar, ve ‘have to resoxrt TC para agraph 6

ives the clue ©o the Aecigion in the case hefore him.

;ﬁ
g
=
{-J -
£
]

L8]

3 -

T+ vesds “that I am reliably informed and varilv believe that
rhe Learned Judge -{Langrint, J. } refused the Appiication IoT
laave +o file the Further and Bettor Particulars out of time

in view of the Judgwent |

rhat bagis, it appears that Langrin, J.;
acknowle&ged rhat he had jurisdiction o extand the time, but
that nhe was precluded from SO doing because oOf the irregular
judgnent. 50 fayr ag the soplication for extension of time to

12 +he Further and zoitter Particulars was concernaed, the

writ of Summons wag igsuat on 2th December, 1537 and the
svernents in the Statement of Claim alleging frauvd Look place

in Fepruary, 1962. Thers has been no pleading by the
raspondent that the limization periocd of twelve years had
elonsed. Consegueniliy, © re power of the Court to enlarge

zime came intco play. cection 676 of the Civil vrogedure Code

g =L 2

.

°Wm_wwﬂ'waﬁ.hwewmwr¥oem¢mﬁ

or abridge time appointed by this Iaw,
or fized by any order enlarging time;
for doiny any act or taking any Dro-
ceedinr, upon such terms (3£ any) 28 the
*he case may require; and any
such enlargement may he orcered alithough
the appiication for the same iz not made
until sfter the exqﬂrﬂtlon of the time
appointed ox clloweﬁ

are plain words corresponding to Ord 5% TT.R. (supral

and they ought to hé& given the same interpretation ag was

-

sdumbrated in Samuels V. Linzi Dresses Lid., BT viously

=2Aserted to.
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The appellant zas 8ucC ceeieu on ao*b grounds of

=0 have the Haster’s crders set aside. It has been

hed that the irzecular judoment was a nullity and
ournt o have been £ azide ecither by Langrin, ., OF by -

Yazter Vanderpump. SOISOVeD, the ¥aster shozld not havo

Y e - T = b - L T e ey =
-ofuzad to exercise hey disgcretion to enlarg: the Time IOY
=2 A - o F e - x — T e T

filing Furither and oeLoel rarticulare as sought &y the

priemont of Claim was not =truck cut but

-

The appeal ig, thorafore, allowed and the orders of

Py

Z~. I gconcur with the 0raer nrovosed




