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I will ask Morgan, J.A. to deliver the first Jjudgment.

. "

MORGAN, J.A.:

Thls is.an appeal agalnst an order under section 2 of
the Afflllatlon Act made An the Fam;ly Court, Kingston, on the
15th May, 1990. A previous oxder was made qn‘the
21lst October, 1985, for the payment by the respondent to the
m'appellant of £450 per month for the maintenance of a Chlld
then ‘one yeal old, unt;l the child attalns the age of elghteen
. ;years dnd’ “to nay educatlonal medical, dental and optlcal
expenses reaeonably 1ncurred Thls chzld is now six years
old and Wlll in another te1 to eleven weeks be seven years

old. a varlatlon of hhe sum to Sl 8§00 per month was sought

S



R

and the Judge of the Family Courﬁ, having heard the evidence,
made an order for $750 per meonth for the maintenance of
the child. _ o

Mr. Steer foﬁ the appeliénﬁ has”submitted that tﬁe
figure of $1,800, which was proposed, was not challenged.
He argued thatfthe;féther gave no évidéﬁce neither did he
suggest an alternative figure; chat the Judge of the Family
Court made no findings of fact and that the means of the- -
father not having been contested and the expenses not having
been challenged the amount sought ought not to have been
reduced. o N S T

Dr. Manderson-Jones has submitted thg;,thé Judée;qf_
the Family Court has a discretion to reduce any order sought
and rested his submission on section.?7.of the Maintenance Act
and section 5(2) cof the Affiliationrééﬁ. Section 7 of the

Maintenance Act reads:

TE -

.9.-.-o..ro.nt.a-‘.unl.ﬂ.qn..-tt.ﬁ"-'

the Resident Magistrate shall proceed
to enquire inte the means of the
party or parties cemplained against,
and if satisfied that he or they or
any of them are of ability to maintain
or contribute to the maintenance of
the party complaining, or on whose
CR ... behalf complaint is made 'as aforesaid,
the Resident Magistrate shall proceed
- to make an order {(to be called an
order of maintenance) against sueh
party or partiesﬁnordering him or -~
them to pay."

He submltted thatr although the abllltj to pay 1s relevant, 1t
is not the sole con51deratlon to be taken lnto account by
'the Maglstrate and that there is no rule of law that pIOVldeS

that a father, who has the abxllty to pay for the malntenance

of *hls Chlld, should be bouna to pay the entlre amount of

malntenance. . o . wt

It is clear that what thzs sectlon speaks of is, that

the person who is complained against - who in this instance



i$ the fathér - if tHat persos has the ability to maintain or
if hé Goés not have iﬁéAébiliti to maintaih, but Ke has the’
ability to contribute, thenr depending on the facts as found
by the Jddgep uhe ‘order can be maue accor 1ﬁgly elther to
maintaif or to contribute. The Fact thati 4 mother eards a =
substaritial incdome is irrelevant in intekpfeting this
sectioh. In this ‘Gase, it is not contencéd that the father
does not have the ability to pay, in fact it is admitted that
he has the ability to pay and” it is my view that the order
"should be naae a8 LequeSLed.' Accordlngly,rg would allow the

appeal and subst ULE-uhé amount of $¢ DLO -per month for

malntenancE‘of Lhe cnlld



CAREY, J.A.

-

X egti;elg agree and desire to add a few cbservations :
of my own merely because we are differing from the learned
Judge. .of the Family Court.. .. _ SO o e

.. The first comment I think I shouldfﬁakeJis-that, in
her reasons for judgmenti, the lesarned trial judge substituted:
her knowledge of life.in this country for evidence adduced - =
before her,. At page 2 of her reasons che.mads this statement.
where she was. considering various items put forward. by the . .
mather.as being necessary for the child -~ -

i eeeeaseesesasionssCortainly he canndt require
a pair of shoes or an outfit every month.
~.Judicial . notice being taken of :the cost. of
Children's wear, it 1s my view that the sum of
Fifty Dollars«{$50.,00) per-month- is' adequate.”
That approach,; in my view,. is wholly wrong. & judge cannot take
judiciel notice of matters:of fhat sort. A judge nust have,
adduced before him, evidence on which he can act, It is pertinent
to observe in this case; that only the mother gave evidence
before her and doubtless there was cross-examination and suggest-
ions made but never accepted. The learned judge is obliged to

accept that evidence or of ccurse, to reject it and is not

entitled to substitute her Xnowledge for evidence.

The second observation, I think it is essential to make,; is
that in the course of his address to the judge, Dr. ManderstmsJones
suggested that this seems to have been accepted by her, that the
- father should only be called upon to pay half the expenses for
the c¢hild, meaning thereby, that the mother shculd contribute
the other half. We think that ihe learned trial judge in acceding
to that view of the law, in my view, fell into error. The language
of Section 7 of the Maintenance Act is pari materia with
Section 5{(2) of the Affiliation Act. Morgan; J has already

rehearsed those sections and it is wholly unnecessary once again



to relterate hem. it 1s enoqgh to say this, hhat what the judge
”1s called up0u to &o by those prov151ons is to enqulre into the
means anu 1nsnfa1'as thls case is concernea‘ of the fatheL.; And
1f the court LS satlsfled tnat Lhe fathe; ‘has Lhe abll¢ty to pay
then of course 1t must make an order accordlngly. it was, as I
understand Die handerson-Jones _acgumenc 1nequ1;anle te expect,
that at thls pellod towards the end of‘ghe twentleth century; _
?that 2 fathe;: although he was able to support his child entitely,
should be calied upon to do so where perhaps the mother was ¢n
receipt of an income greater than his. Speaking for myselfr I see
nothing inequitable about it. Under the Maihtenaﬂce'ﬁcﬁ'certainlyF
‘it is made the primary respon51b¢l¢t? of @ father to maintain his
child. |

So far as contributions go, that only becomes relevant
where he is no: able to maintain the living child with regard to
his means. The most liberal interpretation of Section 7 Yhe
Maintenance act or 5(2) The Affiddation .icy cannot lead to the view,
in my judgment, that a mother is required¢ to pay half of expenses
in circumstances where the father's means are such as allow him
to contribute entirely to the support of his offspring. and it is
well that fathers should appreciate that it is their primary
responsibility to maintain, insofar as finance is concerned, their
children. It cannot be forgoiten that in this country the mother
contributes her presence, care, love and attention and from a
nearer distance than the father. With all respect to the
pertinacity of Dr. lManderson-Jones, 1 do not think that his
argument has ary support either in law or indeed in cammonsense.
For these reascns therefore, I concur in the view that this appeal

must succeed.



GORDON, J.A.({aG.)

1 concur in' the judgmen;s glven by my learned brothei and
sister. The scheme of he Malntenance and the Afflllatlon ac}s “
require that a father mast ma¢nta1n his child. P*ovxslon 1s';h
therein made for the judge to detern1ne bhe anount that 1s pald
accéfdinélto the "means’ of thc father and where the fauher cannot
maintain but can contrzbuce to the malntenance'or the Chlld the
law providés for that. There is no doubt that the father in thls

cagé can maintain the child. He must maintain that chzld.
C&REY, J.A.

., in the result the appeal is allowed, the order of the -
court below is set aside and the sum of $13.00 is. substituted. The

costs of appeal are fixed 3500,



