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ROWE P

Section (1} of the Restrictive Covenants (Discharge
and Modification) Act ensbles 2 Judge ip Chambers intor alia, on
the application of 2 person interested in any freehold land
affected by any restriction arising undsr ccvenant as Lo the user

thereef, by crder to modify any such IQSinCt‘CR ¢n being satisfisd:

"{x] that by reason of changes in Zhe
charactexr of ths proparyty or ths
neighbecurhcod or cother circum-
stances of the czse which the Judge
may think material, the resirictiocn
cught to be desmed cbsclets; or

{b} that the continued existencs of
such restr.ciicon or the continued
axistence thereof witheut modifi-
cation would impeds ithe reascnable
user of the land for public or
private purposas without securing
to any parscn practical benafiis
sufficient in nature cr extent o
justify thes continusd existence of
such restrictien, <r, as the case
may be, ihe continusd existence
therecf without modificaticn; or
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4 parcel of land now known as Mchuley Heighisz was sub-
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=ivided into thirty-{ive residentisl lots in about 1975 by ingtira-
ment Miscellanecus Ho. 78012 and the sub-divided Plan No. 4375 was

deposited in the office of ths Regisirar of Titles o
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S1. Androw Corperation granicd approval for the sub-division
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When one recalls that the zres of Low 10
feet, that the terrain iz Billy, gifficuls, and slo
gully, there seems f¢ be no evidence on wiich whe ®
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that the lot remain unsub~divided coula be cErmad anreasconable and
anachronistic,
Edwardg J, held

injur2 in any way the Derecns eniioied o vhe penefit of the zestric-
icn.  In SO 4oing he applied the provisicns of sectien 3{i{c) of
ke Act, The learned -~risl Jjudc: i his conclusiouns by {a)
disposing of the “¢han 2ige ol fhe wedgr” argument in one sentences:

1 . : < . 1

This argument assumes what “he

Judiciary is incspabls of

oxXercising the discretiorn which

parliament saw £it to antruss

To in,”?
and (k) by holding that the cbinciors gave no serious individual
consideration to their Cjections, which wsiz sach made "out of a

sense ¢f duty or moral cbhligation to obheis® znd were of an insub~
stantial nature and z mere Icrmalicy,

Let me deal with the "thin =doe of the wadge” argument.
the time of this applicsiicn for modificszticr of the covenant, t
n2d bean no changs wWhatsoevesr in iho naighbourhoed,.  Hagnificent

consLiucted

singls family houss

lote oy morc

+
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speculator bhougn

Court for modificsLion WO
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sangse of grigvance
judicial comity persuads

tion in a manner similar 2

application to medify the restrictiocon
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iz not concernad with what cccurs at It is as if &
sium wsre 4% the enbrancs Lo The sub-divieion but becauss a
preprietor Is half-a-mile away, pis land cannet pe injurad. I am
guite convincead that nothing in Lho standard form in which the
obhjactions wars couci couid lesd o the logical
zhese housa holders wer: acting ocur of o »onsc of moral coligation
rather than in prevsciion of thair proprizt
led Lo ask: Te wiaonw wors these oblisgiors
whom did thay owo gansc of dury 1€ not to thomsolves?

The objecrors all say vhat ihs modificaiicons Tuby EWo
separate rosidencas could bz arecied on ane lot of the pregent sub-
divigion would be torally inconsistont with “ho gen=xal charactor

of the sub-divi cculd cventuslly

En
i

valucless t¢ the prossnt houssholders.
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preserved. Conseguenily,
e propascd proijsct of
is highly sstimsbls, and
with the btrepd withinpn ths
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Livoeyant

Smith J.A.
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there can be no doubi
which, if 1nplzm:n%ﬂa,
CroZausl @ chengo i
18 bound to couno 3”=L””
oWnar whe obiacis ho

And later he added:

"Since tne &cc*r¢c,¢ons arz sub
stantizlly intact znd tholr objucts
can still be achisvaod, thoy do indecd,
as the judgc hild, afford e real pro-
L@ciicen to the rkﬂnctovs in that they
give them the powsr to #nsure fhat
thu privave LLS‘GF&L;Q+ chakactar of
the arsa shall bs maintainsd. To
deprive them of this powsr, or weaken

ii, by mod:ification of the covenants
will surcly b= injuxieuf, A modifi-
cation :n these clrcoumst apccs could,
jestifiably, be said oo be 'the thin
2dge of the wodge' and is arothor
greund of injury.”

it is plain as plain car be tha* vhe raspeondent could not
satisfy the learned trial Judge that the objections wers frivolous
or vexatious Iin that they would suffer no injury from the proposad
mocifications. In the instant casc the nodificaticns sought want
“TO the splinrering of a2 modorate-siged plot of lénd in & superio

residential ar<a, at a time when the restrictive covvnants Were

whelly intact. Comparz this with the situstion LniStephenson v,

Liverant {supra) where thers had boen concidorable breaches of the
covenanis, neviribeless the Court 2id . not hold the covenants to bo
cbscleta,. - B

Mr. Hylicn in kis written -submissicns drew opur attearicn_ .

0 the facgt:

"The written reasons | for judgment !

wire not hanaad down unitil Hovember

1983, ... Indezd, it may ba inaccurate

1o describe them as having boen” 'handad

down' as thelr sxistonce was brought <o : s

the -attontion of Counsazl for both the
Bprplicant and thw Objectors whom ¢ Lhay
Wirs gent out by the SL“‘“”@ Court
Library in ths meonth of November-1951,
along with cibor curreat Judgments. ®
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We desire to say that vhansvar 2 judge preparss a
written judgment, cthat judgment should be handed dcwn in open
Court or in Chambzrs as the casse may bg in the presence of the

arties or in their absence if the hac been given resscnable
Y .

5|

rotice to attend. In no case should & writtenm Sudgment be placed

on the files witvhout the knowledge of +the parties. As ihe Privy

Council restated in Richsr vs. Edmend Voyer et al [1573-74] Vol, V,

-

LWRe Privy Council Appeals 4¢1 at p. 481, Reasons for judgment

"ought to be siated publicly at the hearing below. "

For these reasons we zlicwed the appeal,; sat aside the
Crder of the Court below and orde:r that the respondent’s applica-
tion for modification of the Restrictive Covenants be dismissed,
'ith costs to the appellants hers and in the Court below to be

agreed or taxed. Certificats for Cecunszl in the Court below.



