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WRIGHT, J.A.:¢

The point at iésue in this appeal is whether the respondeats
should be allowed to aménd their defence to the plaintiff's claim in
negligence SO as torplead by way of estoppel the judgment in a former
casg to which the plaiﬁtiff was not a party. My first reaction to

-such & proposition is that it seems inconceivable that justice would
either céndone or sanction chasing a supplicant from the judgment seét
by?merely waving in tha£ person’‘s face, as 1t were, a judgment the
r%éult of proceeﬁings‘ih which the supplicant played abscolutely no
pﬁrt. Obvicusly as a étranceréto that judyment, this person can reap
,no fruit therefrom so why should such a “ndrmant be allowsd Lo stand
in the way of such a perscon 'seeking the judgment which the justice

of his case merits? .

Arising out of an acgident-on Septembexr 20, 1979, between
4 motor wvan huﬁber BPB8Y%2, in #hich the plaintiff/appellant was a

passenger, and a Tanker-number'BLZSZp owned by the first defendaﬁt’
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respondent and driven by the sacond defendant/respondent, the piain-

tiff/appellant sustained injuries in respact of which she filed a writ

on Aprzi EEF i9cup alleg*ng negligence against both defendant/respond-

ents. Parqgrapn # of the defence alleg

gzg as fcllows:
“The Defencants say that the said collisicn
was caused whoelly or in part oy the nacgli-
genco of kr. Louis Thivas the driver of
metor ven LP w52 {owned by albert Sdwerds)
in which the Plaintiff was a rassenger and
for which cellision ilbert Zdvards and
Louis Chives are laablse, ™ '

Lt is pertinent ©o observe that Louis Ohi vag nas di=d and that what

18 pleaded is that he wes "wholly or in part® to blame for the =clli-
sion., On becember Z Sy

respondents leave fc anend their defence to add the following:

w5

“.i&) The Defenaants further s ay in ars—
Wer Tto the Plaintiff'sg ciqlm here
that as a conseqguence of the sald

collision which is the sukbiect
matter of tiis action, the First
Defendant commenced an action
againgt the Third Parties in the
Supreme Court of Judicature of
Jamaica on the 13th day of March,
1280 in $uit No. C.L. A-UZ6 of
1580. 7whe Third Parties entered
Appearance and defended the action
on the grounds pleaded in the
Stoatement of Claim, so “hat the
igsues by the pleadings zn that
cause was the same or substantially
the same as the issuess in this
acticn,
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Cn the ZUth day of W
the Honourable kMr. J
nﬂaV'ng all +he L d
trial of the afor
feund that !
whelly teo :
gion &nd €0 pronounced Judgmen:t in
tevour cf the First Defendant.

This sai1d Judgment siill remains in
fuil force.

4.{cj] the prnnssesr the szid Judgment
relevant te the issue of negli-
nce and the Defendants intend to
y therecn in this action and say
t the Plaintiff is now es+oppﬂd
m maintaining her claim against

Defendants. ™
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It is this decision wanich gave birth tc this appeal. The grounds

of which are as follows:
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. The learned Judges erred in
the Defendants/Respondents
amend their defence ané to stay
proceedings as the deteimination of

ting issue in the Suitv C.L.2. GZ& of

1&3& has no beariag on the issue in
present case. The Plaintiff/
ant in the present case was
i y in tho suit Celiof,

2. rast Wrial d in
g TC award he Plain=-
priianit he:
ntes ad
enc o have
L fox shich they
on the 15s8% .7

-

ror uiae plasnesfiyappellont. wmr. undeil emphesized that she
WAS nOL evan & witness In the previous Proceedings noxr was she privy
tc a party in thosae vrocesdings. &aid he, the Third Party Proceedings

oria Zdwards, Louis Chivas

b

issued against albert Edwards {(husband of &
and Thomas Thompson; have not heen served against any of those parties.

So in effect there are no Thirg ®a riy Preceedings being actively
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of res Jjudicata may operate it
adjudicated between the same parties. 7har not bei ng so the plaintiff/
appellant is entitled tc have an adsjudication of her case., Reliance

was placed on Marginson v. Blackburn Borough Council (183%) 2 R.B. 4Z&;

Johnson Vv, Cartledge and others {1%35) 3 R.E.D. 654: Townsend V. Bishop

-

(1639} 1 Bll E.R. 80Y: Xandcioh v. Tuck (15623 1 ¢.B., 175. The amend-

ment, he contended, shoulc not have besn aliowed becauvse it cannot
assist the trisl Juuve and woula only e z ruisance and cf prejudicial
value. Horeover, saic he, The plaincdif 7appellant is unferteresd in
her capacity to sue =z a feme Sole.
For his pari, Mr., Scharschmidt submitted that new thinking

has shifted the emphasis from the parties Lo the issue involved. This
is how he puts it

“Wheye an issue has been litigated and

decided a Court will not allcow the

same issue to be raised by different

parties where that issue srises out

cf identical facts and dependent on

1dan ical evidsnce.®

He cited in support of this proposition HNorth West Water Ltd. v.




Binnie & Partners (a f£irm} (15%u} 3 A1l ¥.Kk. 547. He also contaended

that Mr. kMundell cannot rely on the cases cited by ham because none
of the plainciffs in those cases adopted The course pursued by the
plaintiff/appellant which he said is teo ignere the defandant already
found liable and sue the ones who were absclved of negligence in the

first action. iIf that was his strongest point then the decision

would pe easy because his contention is clearly not correct. The

1"

truth is that the Writ in the instant case was filed on ﬁplxl 453

" ._.u-—fF{
G whereas the judgment on which it is sought to rely was not
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celivered unitil bovenmer 30,

Writ was filed duving vhich time the plainviff/appellant’s case could

LS Ond,

C.} 1

well have bean

("

cn by Mr. Mundell is set out in 4 Hals.

28
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The principlis

i“-‘

Vol. 16 paragraph 152¢ under the heading "Estoppel and res judicata™
and i1s distilled from several cases spanning the nineteenth and

twentieth centuries for tie most part. The paragraph reads:

“The mosc usual manner in which guestions
oI esuoppel have arisen on judguents intex
partes has been where the defandant in an
action raised a defence cof vros judicata,

which he could do where former proceedings
for the same cause of acticn by the sauwe
plaintiff had resulted in the defendant's
favouzg by p‘eac¢uc the former Jjudgment by
£ . ¥ to support that
negeszsary to show that the
nodi : sSamne
in coatre-
foundation
in ceatro-
the first
vefore a
and that
Lo kaind
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it is patent tnat Lhe

upon litigation between
the same parties wnich isnot what we are dealing with in the
instant case.

The facts in Marginson v. Blackburn Borough Council {supra)

which, as in the instant case, was conczrned with the preliminary

question of law, ave set out in the headnote as follows:

4 collision took place betwesn a mctor~
omnisus balonging to & municipal corpo-
ation and a motor-car belonging to M.

in which he was being driven by his wife,
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“as a result of which she was willisd ang
he was ;n*a*ba and the motor-~ocmnibus ran
inte and damaged two bousss. %“he owners
of the hcucemr alleging that the deiage
thereto had beern caused Ly tne negligencse
of the two drivers, broucht #n actiecn in
the county court for danacs r negl
SSnCe sgalinst the corporaticn i
the respecitive principals or s
of the two drivers. “ne covporation a
H. in their defences sach iad liabi
lity ana alleged that the danage was
solely due to tha hegLigenc¢ ff the

cther’s driver, #Hach of ther also gerved
upon tie other a third- pthg nct&cm
claining inaenr1ty Cr contribution in
LEEpect of the camage to the houses. Thae
thizrd-p

SCIporation by their t ALTY notice
furthsr claimed against M. for damage o

oz mocoy onmibus,  YOhe county Court juage

i
2eid Lhat the dravers of Loih the Corpo-
ration and M. were te blams for the
injury to the houses and soth wers liable
fer Che damages in ecual shares. He also
E

heid that thsy were both ro olame for the
injury to the motc:n’momribuQ and that the
corporation could not recover any aanages
from H. in respect of the injury. Subse~
gquently, I, brought an action in the High
Court against the corporation, claiming
{a) on his own behaif Ganac gss for pe;sonal
injuries, (b) under the mGw e
cellaneoua Provisions) A'“F
acrRinistrator of his deces

ox:m {liig~

benefit of hey ﬁsbqto dama
of her expectation of l**
Fatal Accidents )

¢f his deceased

Cr: the trial of
lavrs -

deld, by the ¢

curt of Appeal, that inas-—
much as the decision of +he coun Ly court
' i

Iudgs on the claim by the ceoxporaticn
agzinst k., for damaces to ths motor—
cmnibug had been that each of these
partiass was personally to blame, that
WD“*s;on e&“opp;d K, in his '*\'on in

asintaining the first
the corporation -
r damaces for perschal
L AT d2d not zstop him
flON na ntaining the other two ¢laims,
which were not made in hisz personal capa-
city but in 2 representaiive capacity as
administrator of his deceased wife,

Bainbrigge v. Baddeley (1547! 2 ®hill.

5, 705, and Leggott v. Great Horthern
Ry. Co. {187¢) 1L Q.B.D. 59%, GGz, ois,

dicia wpplied.




accounted for . being Gebarred entirely from pursuing his own claim
against the council. The second point is that because of third party

netices servad by both M. and the council in the earlier proceedings

zhe issue of negligence hkad been litigated beiween them in those
proceedings, Effectively, therefore, H.'s claim for personal induries

would invelve a xe-lisfaigation of issues alrzady decidad between the
same parties which, without any fresh svadence, would fly in the
face of the principle “interest reipublicae ut sit finis litium”.

The housdnets in Jobnson v. Cartlecge and others (supra) sets

"The plaintiff was z passangser in a car
driven by the first defendant, ., and
was injured in a collisicn batween that
car and a taxi-cab driven by a servant

of the second defendant, [, He sued
both defendants, and recovered judgment
agaxnst €., whose negligence, the judge
found, was the scle cause of the acci-
dent. in third party proceedings
attached to the action, . claimed an
indennicy from K. under the provisions
of the Law Reform {(Married Wemen and
Tortfeasoxrs) act, 1835, s. 6ii){ci, on
the ground that in a previous action in
the county court, in which M. had sued
C. for the damage to his taxi-~cab caused
in the same collision, the county court
judge had found the negligsnce of M. to
be the scls cause of the accident, and
that the matter was, therefore, ves
Judicatasz -~

[

EELD (i} as the defendant i, had rnot
peen gegligent, he was consecuently not
z rorifeascy, and therafore the defen-—
dant ., could not recover indemnity or
contiributicn from him.

{1i) tcthis was not & caze of res
Jjedizata, as the damage in the two
cases was different.’

The plaintiff/appellant layvs store by the fact that the claim
of res judicata was rejected. What is instructive here is that the
result of the first case which showed M. tc be sclely liable did nct
conclude the issue against him in a subseguent trial invelving a
different party.

In Towmnsend v. Bishop (supraj:

"The pilaintiif, who was the driver of a
motor car belonging to his father,
claimed camages for perscnal injuries
sustiained by reascon of a collision
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between that car and a mevor ioryy. The
claim was based on the neglicent drivinc
of tha ioriy, and the dafence was one of
contiibutory negligence. The father had
clzaimel damages in a previcus action
Againgt the present defendant for damage
Lo Lhe notor car, and that action was
founded on the same alleged nzgligence
of ithe cefendanit, and the cefznce ralied
“pon vas a plea of contributory negli-
o in the same %ferms 35 those 1n the
preseiat action. That sction wes duly
triec and judgment ¢iveh. IT was cone
tended that the doctrine of roe jucicata
applied in this action as, ia Ariving
wha car, tThe son was acting as his
Tavaer's agenie-

@senit actilon was not one

parcies as these in the
the plea of estoppel
the negligence ana
;ligence pleadad in each
Sama, ”

An Editorial Note sought wo explai

Ine contention in ith
thalt the zon was the
that,; therefore, ths
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of itheir being found
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ed injuries on
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the first éﬁfenéant
a car owned Ly the
nd ériven by their
efendant. In a
heard cn 13 July
Lrst defendant had
third defendants
oW1 personal

d wnolly to blams,

ner Writ on
cn 1 January 196¢
cdefendants by
laimed indemnity
dant in the svent
liazls to pay
Liff. The clainm

War very much alive -
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‘'was based on the Law Reform

Woman and Torifeascrs) Act 1935. Thay
pleadsd that the issue beitween them ang
the first defendant had bean catermlnea
by the county court judge and that hi
decisicn was D*ndlﬁc on tha Lirst cefen—

e
1

dant. The plaintiff‘'s acticn was heard
on ¢ Fsbruary 1961, when Lawiton J held
that the damage suffered by the plain-
tiff was caused by the negligsnce of
poth the first and third de=fendants and
that they were egually toc blame.

BELD . im the third-party procs aings:
(1) The second and third defendants were

net entitied to c!a;n indamnnii

’3

’.,
ol
S L s TR
e
in

persons entitied to indemnified under
the Law Reform \haLEIPJ wWomen and Tort-—
L2aS0rs; Act 1935, 5 $1ilic) since o dco
30 would be to base a causs of action on
an 2s5toppel by receord. At common law
this cannot be cdone and s ({lli{c) does
net allew that winich commen law would
aot. (Z) The first defendant was not
2scopped by the judgment in the county
court from denying his own sole respons-
sibility for the damage sufferad 2y the
plaintiff, since the precise issue
decided in the county court was not the

Same as in the plaintiff‘s acticn. In
the county court the issue decided was
that the damage suffersd oy the first
Gefendant was causecp not bv any breach
of cuty owed him by the third dafendant,
but by his own failure to taks proper

cezre for his own Qareru ir tne present
action the issue decided was whather the
dzmage suffered by Lhe piaintiff hadg
baen caused by bresch of duiy owad to
bey by the firsit or the thi

cr either of tham,

similar but nevertheless se

gistincet {(Hay {or Bourhiil

D ¢, abovel. lMorvegver the

the respeciive responsibil

fixrst and thirge dafendants

czmacge sulfered by the pla:
blameworthiness as dis<cine

Cion, DEc uever baen hefoy

court. «(3) Harei

efoy
ginson v. B
Boroucgh Council | b
daistinguaishad on the groun
that case the county courit

e
[
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o

g
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nade separate Gaecision in the damace
claim betveen karginson 'and thna buscon-
pany. Bell v. Holmes {aboves) not
foliowed,”

The emphasis continued to be the determination of the same issues

between the same parties, Effect was ¢iven to this principle in

Tebbutt v. Haynes and ancther (15§1) 2 411 E.R. 235 in which a wife

vias estrrped for sesking to obtain a larver share in a house which,

ey and in which her husband's mother
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eXcept o thne extent to which the hushand had coniributed to its
=

{suprej, in which Drake, J., after reviswing several older cases

3

including cases referred to earlier in this judgment, opted for what

ne called the broad approach which places emphasis not on the parties

but on the issues. %his is how he puts 1t at page 552 of his Judgnment:
"Mucn of nt before me turned on

the lli"l.'.. l.

The aroun
s 3
zpplication
.L.
£

of issye estoppel. Consider-
he authecrities reveals two

thought on this. One approach
: %il:l call the krcad one which
holds that the true test of an issue
estoppel is whether for all practical
purposes the party seeking to put forward
scme issue hasg already had that issue
determined acainst him by a court of
competent jurisdéiction, even if the
parties to the two actions are different.
The conflicting approach is tc confine
issue estoppel to that species of estop-
pei per rem judicatam that may arise in
civil actions between Lhe same parties
cxr their privies see, for example,
Loxrd Diplocik in Eunte1 V. Chief Loﬂsta”
ble of wWest M1dlands [1981] 2 ®11 =
V27, L.L93:a2 B 529,
[Emphasis supplisd

ation of
is o
b .L

8c far my reasoning has been preGicated by what brake, J. has chosen
to call the conflicting approach but unless his development of the
point in any way aliers hic bold statement of the broad approach then
it appears to me that the broad approach camnot affect the plaintiff/
appellant. because she is not seeking to “put forward some issue
alreacdy detexmined against her or her privies by a court of competent
Jurisdiction”. Indeed, no court has up o now in relation to the
matter befors the Court determinsd any isgue concerning her, She

did not appear zven as an agent. The Court in Townsend v. Rishop

{supra} refused to dsbar a scen suing in kis own capacity afier he

4 loock at the facts of the Horth West Water {supra} case

will, ¥ think, demcnstrate thar those pronouncements which were

hecessary Tor the determination of the case were well-founded, As



they appear

...,1-\'}‘.,
in the headncte to the case, the facts are as

A water avthority commissioned a firm of
consuitant engineers to design and super-
vise the ccnstruction of an underground
tunnai link and valve house o take water
from onz raver to another by means of
12-km tunnel and pumping svs
scheme prompted protests f‘cm
dents which caused the plain
arvange a meeting of the 1

ai the valve house in order ©o demon-
strate chp operation cf the scheme,

During the mesting an e¢xplosion cccurred

becausze, unkncwn o anycne, the valve
house had filled with methanse gas which
ignitad. 5ix people were xilled and the
rest injured. &4 number of victins oy
their personal representatives brought
an action {the first action) claiming
gamages for personal injury cx death
against the water authority, the con-
Tractors who constructed the syvstem and
the consultant engineers. By their

defence the water authoritiy claimed that
the explosion had been caused by the
consultant eng+neers‘ neql gence° At
*he trial of the action the judge held
that 241l three defendants were to blame
anG apportioned liability between them
as to 53% acainst the coasultant engi-

neexrs, 30% against the water authority
anc 1i:5% against the contractors. All
chree defendants appealed to the Court
of Lppezl, which allowed the appeals

of the watsr authority ané the contrac-

Lors and held that the consultant engi-
neers ware wholly to blame. in separate
proceadings (the sscond actiocn) the
water authority issued proceedings

ageinst the consultant enginesrs seeking
to recover the demage o the tunnel
system cauvsed by the exp lobwonr astinated
a

LG be AZm. The water au 1Q*¢by allegwd
that the damages had been Cmv”*o by the
consuliznt engincers' y &nce ana/o:

breach of contiyact in iny and/o

congeructing and/or su ing the ank
system and further all hat as bebt-
wann ti~ iater auvthori Thaz consul-
tant ex e he iss negligengs
hada beén deg] in ths firsb action
and was zta and that the con-
sultant ¢ defence denving
neglic avuse of process and
should be stit cut. The guesziion
whether the consultanl engineers were
estopped from denying regligconce and
whether their defence should ke struck
out was tried as a preliminary issue.

Held - vhere an issue had for all prac-
tical purposes been decided in a court
oL competant jurisdiction the court
@would not allcw that issus to be raised
in separate proceadings betwesn

different parties arising ocut of iden-
tical facts and dependent on the same

foilows:
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*evidence, since not only was the party
segking tc re-litigate the issue pre-
ventad from cdoing sc by issue estoppel
sut it would also be an abuse of process
te zlliow the issue to be re-liiigated.
it followec that since the issus of
rcgl&oence hac¢ alrsady been determined
against the censultant engineers in the

first action they were estopped from
Genying negligence and further it would
ba an abuse of process if ithey were Lo
be permitied to deny negligence. Their
defence denying negligence would accord-
ingly be struck out (see p 532 ¢, p 5%
T g, P 555 ab, p 58 b ¢ and p 561 o to
G POSTI.

Harginson v Blackburn BC {193%:
273, Bell v Holmes :1:558; % Bl
Randolph v Tuck {1981y 1 a1l B8 5la,

Woog v Lusccmbe {Wood, third party) 11664:
¥ 211 ER 97z, Craddock's %¥xransport Ltd. v
Stuart (15703 HZLR 499% and Hunter v Chief
Constable of West Midlands {1951 3 all
ER 727 considered.”

L

is worthy ¢f note, as I have pointed out sarliier, that the thrust

b
v

o~

of the amendment is against the third parties Albert Edwards,
Louis Chivas znd Thomas Thompson against whom, with the exception of

thomas Thompson against whom action was withdrawn, there had been a

1]

inGing of sole responsibility for the cellisicon. Liote that
Gioria ¥dwards was not nemsd among them. In the instant case ther
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are ror all practical purposes no third partiss i
Party Proceedings wers issued, ihe parties were never served. There-
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fore, the case iz now straight issu
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two defendants/respondents and I am greatly exercised without success
to identify a legitimate avenue by which anything decided betwesan

strangers to iLhis action can debar the plaintiff,

r
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the Horth West Water (supra) case % is correct to sav

e

100 been

fat

that the parties had nct in the title to thea previcus ac
pitted against each other. 7They were both defendants alongside the
contractors, each of whom fought to avoid being found liable, The
initial finding ané apportionment of 1lablillity a2gainst them was
re-assessed by the Court of appeal who found Binnie solely responsible,

in essence, therefore, although zhe case did not begin as a contest

between Horth West Water con the one hand znd Binnie on the other the

conclusicn carriad that effeci, namely, that on the yuesition of
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liability for the explosion Horth West Water was zbsolved from iiabi-

lity and Binnie zlone stcood condemned. 2nd this was in an action in
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would have spared no =ffcorts to escaps
condemnation. In fhoss cirvcumstances,; it would be impermissible for

Binnie to contend agaln as against Horth West Water that RBinnie wes

appellant would have wo be made to stand in the shoes of Binnie, a

position for which she clearly dees not gualify. But it is interesting

te note the method by which Drelke, J. arvived at his conclusion. Even

found that his decision could not fail sven if the broad approach was

wrong because the confliciing approach would come to his rescue. This

is how he concluded his judgment at page 561:

Pin my Jjudgment, this broader apprcach to

a plea of issue estoppel is tc preferred.

i find it unreal to hold that the issues
raised in two actions arising from iden-
tical facts are different solely because
the parties are different oxr because the
cuty of care owed to diffesrent persons is
in law cifferent. However, I at once
stress my use of the word ‘solely’. I
thinik that great cauvtion must be EkerCiSﬂd
Deiore ahutLLHC out a party from putting
forward his case on the grounds cf issue
estoppel or abuse of process. Before deing
sc “he court should be guita satisfied

zv there is no real or practical dif-
ence between the issues o ve litigated
the new action and that already decided,
¢ tha evidence which nmay properly bes
lied on those issues in ithe new action.

..3_

L have alreazcy aecided, when considering
e¢buse ©of process; that in the pressint
caga nce such ireal or practical difference
doss exish,

thus on the broader approach Lo iszue

5t ogpelg which in wmy Judgment should be
; ;cﬁg L hold that sSinnies are estopped
from denving negligence in the pressnt

Fvan x1f I am wrong abkout the limits 1o
issue estcppel and the mit i

fzct the parrower one, ; v
feveoured by Goff LJ in Mcilkenny v. Chief
Constanlie of ¥West Midlands Police Force
11884 2 A1l ER 227, :133(; 1 OB 233 and
Lerd Diplock on the appeal to Lhm Housse of
Lords 13989 3 A1l Br 727. ; AC 529,
I would still hold that Binnies are in
this case caught by 155&0 eStOQp: » This
ig because I find that the issuses arising
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“in the present action have already been
decided and that in praciical terms they
have been decided between the sane parties,
the water auvthoriiy and Binnies. “he
apsence of third party or gontribution
notice does not affect my £inding on this
for I think the reality is that all issues
concerning necligence were in fact litie
gated betore Kose J and dacidead by him and

k]

supseguently by the Court of Appeal.

¥For these reasons I find in faveour of the
water auvtnority and held that Einnies?®
denzai of neglicznce should be struck out
as an abuse of the precsss of the court
undaer REC Oxd 1%, r 19, ziternativelv
uncey the inherent jurisdiciion of the
court. & further hold that Binnies are
estopped from denying nagligence on tha
ground that the issue has zirsady besn
deciaed against thewm in Lhe Lancaster

action,

in my judgment the proceedings between
tiese Lwo partiss have reached the stage
wheve it can emphatically be saié that
it is in the p there
should be & finish to thi itigation,.”

L make the comment, and I think not inappropriately, that
whatever the prospects of the broader approach are likely to be thcse

Prospects did not receive a fillip from -he Worth West Water (supraj}

case. It must be obvious that if the broadey as well as the narrower
approach can produce the same result then the cne ig only as broad as
the other is narrow,

Ity cOncern expressed at the outsel of this sudgment receives
svpport from the need for caution expreszsad by Srake, J. when a court
contemplates shutting out a party from pucting ferwaxd his casze on the
ground of issue esicppzl. Indesd, novhing hasz Transpired te aifect
Wy stated stence. X am satisfied that Ground I of the Grounds of
Lppeal, which challenges the grant of the amendment and the ztay of
proceedings. succesds,
ground Z complains about the denial of costs “o the plain-
tiff/appellantjmkﬁs'i pointed out earlier, this action was pending
since April 188¢ and eventually came on for trial on December Z, 1987,
on which day the application for amendment occasiening an adjournment

was made. The material put forward in the amendment was in being since

et

the trial of the previocus case in Lovember Se4. hAccordingly, there

o

i

was abundant time in which the amendment could have been sought in

£
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advance of the trial date. In those circumstances, to deny the plain-

tiff/appellant her costs is difficult o accept and it enures to the
creait of Mr. SHcharaschmict that he never said one word in defeunce of

o

che orcer regarding costs. However,. such considerztions are now of
no moment.
In the result, therefore, I would alleow the appeal and set

side the orders made in the Court below. She appellant is to have

]

the costs of agpeal and costs in the Cour: below to be taxed if

not agreed.



MORGAN, J.A.:

=3

nis irs

d?

an appeal from an order made by Thecbalds, J. on a
Hotice of HMotion o amend the defence which spplication was granted
with cosis in the causs

it concerns a running-down acticn. The plaintiff/appellant

by her Statement of Claim alleges that the first and second defendants
ag owner anc criver of a Tanker licence numbsyr BLZ52 by their negli-

cence on the ZJih september, 157¢%, caused 2 collision with a motor
van licence number EPLSY in which she was 2 passenger causing injuries
to her.

rhe defendants have dernied the negligence and alleged that
the collisicn was caused by the negligence of the driver cf the said
motor van BFEYZ cone Louis Chivas, since deceased. Albert Edwards,
the owner of the mctor van and husband of the plaintiff/appellant,
was adaded to the action along with Chives as third parties but was
never served,

before this matter came up for hearing, Writ number C.L. A02%
{the first actiom; was filed in which the respondent Arscoti as plain-
tiff claimed against Albert Bdwards and Chivas in negliigence for
camages to his motor vehicle arising ou: ¢f the same accident of the

20th September, 197%. 9“his first action

Lupreme Couvrt an¢ judument was entered for the plaintiff (Arscott)

oF

]

gainst the defendants who were found wholly to blame,

it is to be noted that this claim of Gloria Edwards is agéinst

the successful parity in the first action and whereas ner claim is one
of personal injury, the issue as between the parties in the first
action was one of damage to property already decided by a competent
court, at which hearing she was not a party.

However, with this previous Jjudgment in their favour,

the defendant/respondent herein successfully sought by Notice of

“Hotion to amend the defence as follows:

“4.{2a] The Defendants further say in

answer to the Plaintiff‘s claim

nerein that as a conseguance oi
ithe said collision which is the
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subject matter of this action, the
First Defendant commenced an action against
the Third Parties in the Suyrem@
Court of Judicature of Jamaica on
the 13th day of MHarch, 1980 in
Suit Ho. C.L. B-Uz¢ of 1%&0. The
Third Parties enterad Appearance
and defended the aciion on ithne
grounds pleaded in the Statement
cf Claim, so that the Issues by
the pleadings in Lhat cause was
the same or substanti the

same as the issues in actcion.
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Un the 30th day of
the Honourakle Mr.
hearing &ll the evi
trial of the afores
focund thet the Third were

wﬁclly to blame for the said colli-
sion and so pronounced Judgment

;n favour of the First Defendant.
This saicd Judgment still remains

r full force.
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4.{c}) In the premises, the said Judgment
is relevant to the issus of negli-
gence and the Defendants intend
o relj therecn in this action and
say that the Plaintiff is now

LOPPEd from maintaining her
ciaim against the Defendants.®

i
n

}v

The plaintiff/appellant’s ground of appeal was that the learned
tllal judge erxrrad in granting ieave to amend, as the determinaticn
of the first acticn had no bearing on the issue in this action.

M. Mundell argued that in corder for estoppel %o arise it must
be shown that persons who plead must havae been parties to the first

action. The plaintiff/appellant, Sloria Zdwards, wag not a party,

:i-l:‘

or privy thereto, not a witness, thers was no Judgment which involved

ner ana she was entitled to have her claim litigated.
Mr. Scharschmidt in reply submitted that there are two schools

¥

:spect of the law. There is a narrow approach in

iyl

of thought on this
use but a broader approach is now preferred and where an issue has
been litigated and decided a Court will not allow the same issue to

be raised by different parties where that issus arises out of identica

facts and is dependent on identical evidence. He further submitted

that the issue concerning the Couri was neglicence and that issue having

v

been aecided by a cowpetent court in the First actic - the defendants

it in this second acition. 2 urged that the

p
s

now wish to rely o

o
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judgment of Grr, J. cannot now bs ignored. To do so would lay a Court
open Lo come toc a conclusion opposite to that decision and would con-
flict with the principle that there should be an end kg litigation.

The guestion, therefore, raised in this matter is whether the
plaintifi/appellant is estopped in an action for Personal injuries
by reason of the fact that the issue of negligence had already been
litigated by a competent court in a first acticn jcined between the
respondent owners and the third pariies. If this is so then the

<

moticn ought to b2 denied,

bt

£ it fails then an estoppel is craated
and the motlon oughi to be granted.,

fesue estoppel supports the principle that 4t is desirable
zhat 2 person should not be pursued in litigation with regard to a

matter that has already been decided. For such a plea to succeed the
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same parties or their privies the same damages and the same guestion
of law or fact. This is supported by several authorities. Harginson

V. Blackburn Boroucgh Council (1939} 2 XK.H. £2%, said fto e the first

ot
o
O

in which the Court applied issue esto orpe prevent an issue being
re-litigated, illustrates the principle. In that case there was a

collisicn between the Council®s bus and HMargipson's motor cay in which

by
D
=
]
1]
[l
Ue]

assenger being driven by his wife who died in the zccident,
This ceollision caused damage te a building and ths owners of the
building sued both parities in negligence. Zoth drivers were Found
equally to blame. Harginson thereafter claimed against the

Councili for:

{a) Damages for
himself.

(b} Damages under the Law Reform Act
for the loss of expectation of
life of his wife.
{c} Damages under the Fatal Accidents
Act as Administrator of his
deceased wife's estate.
it was held by the Cour: of ippeal that inasmuch as the decision of

the county ccurt judge on the claim by the Council against Marginson



for damages 1n the first action had been that each of thenm wasg perso-

nally te blame, with respect ©o the second actlon, Marginson was

estopped from makince the firet claim, i.=. Ffor perscnal injuries, bhut
= 4

Y

= of the other twe claims, because they were made in a representative

&

I

cazpacity as administrator of the deceased's estate and not in his
personal capacity he was entitled fo maintzin themn,

in Jdohnson v, Cartledge and Matihews {Matthews, Third Party)

(1535%) 2 All E.K. 654 a collision occurred between cars driven by the
first defendant an¢ the servant or agent of the sscond defencant.
‘The plaintiff, who was a passenger in the first gefendant's car, was
injured and filed an action against both parties, in a previous
action in which the first defendant had sued the second defendant for
dapages to his cay, the secbﬁd dofendant was foung negligent and o
be the scle cause of the eccident, The firsit defendant, contenging
that the isgue of negligence betwsen them was res judicata, issued
Thirxd Party Proceedings and sought an,indemhityfrom Matthews under
the provisions of the Lay Reform {larried Women or Tortfeasor) Act
section ¢{l)(e), which is in 21l respechy sinllar tQ our gectiom 3{l}Lig)
iau Reform (Tortfeoascrs act), and reads:

"fihere damag;e +“8 Spffereg by any person as
the jesult pf a tort whethex & ETiNS OF DOLe,.
(€¢)] any tortfeasar lianle in respect
of that damage Nay recover conirie
bution from any other torifeager
who is £r would if sued have been
liable in respegt of the same damage."

Casgels, J, nheld at page Y50 that the thivd party was not a Loytfeasor,
that Matthews gould not, refoyer ang went an Lo sayes

"eeeit is quite clear that the partias mugs

be the same and the damage Nusi e tho game

and the issues cof law and of fact must be

the same before the guesticn of res Judicata

can be successiully raised.”
He found that the damages i ths one ban¢ wers for personal injuries
and on the other hand damage 0 property and he was nct estopped.

S0 as between Margipson's (supra! case and Johnscn's {supra}

case eztoppel 4id nct cperate as in the case of Marginson he was

suing in a different capacity from the first action, and in the case
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of Johnson he was claiming different damages., This Mr. Scharschmidt

bl

refers to as the "narrow approach?®.
At the time of hearing cf Jobmson®s (supra) case, other cases
had already been heard in different Courts arising cut of the same
accident resuliing in one or the other of the parties being found

negligent., This provoked the following cbservation of Cassels, J.:

“ihe point was certa lniy cne of interest.

Yt would seem almost to add z new terror

e l“ Ligeation which may arise our of
COlllwlOn between vehicles upon the high-
way. wWnether or not steps will be taken
< OSSV“nt & multizlicity of cases
avising out of the same incident I do rnot
Know, kut it seems lamentablsz that it
should be possible for so nany Gifferent
courts to engaged at different ¢

Q:l‘

bt

ualis)
it

l' --—-Pe
in different places bOﬁSqulwnJ the
unzortunate results of the negligent
ariving of a motor car,”
it is corxect that since this observation there has been some
cther thoughts on the law on this topic ~ the broader approach.

Counsel for the respondents relied heavily on NHorth West Water

Ltd. v, Binnie & Partners {a firm) (i99C¢) 3 A1l E.R. 547. This was

& claim for negligence. The defence denied liability. Thereupen ths

Water Authority appli

fa )

Led to striks out the defence as disclosing nc
reasonable defence or an abuse of the process of the Court as liabi-
lity had zlready been determined in previous procesdings.

“he Water Authority had commissioned Binnie, a firm of consul-

tant engineers, to design and supervise the constructicon by coniractor

of an underground tunnel and pumping system to take water from the

-
river to another point. There was sone Cisapproval by Lhe residents
pse i B

and at the invitaticn of the Water authority thev attended a megating
on site where the Authority woula demonsitrate the scheme. while Zhera
an explosion occurred which killed and inzured persons present,
Resulting actions were brought by victims and their personal repre-
sentatives naming the Water Authority, the engineers and the contrac~
tors who were found jointly negligent in different degrees., (n appeal
it was held that the consulitant encineers were wholly to blame. “The
Water Authority then sued the consultan® engineers in this action (+the

second action; fcr nmegligence and breach of contract: the defendants
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denied the ne

l-ﬂ

;ligence; the Water Authority sought to strike out the

Iy

(g

defence on the greound that the issue of negligence was res -Sudicats.

v

the guestion arose whether ithe consultant SNGINEVLS Wers
estopped from cenving negligence. The aciion was heard oy Drake, J.

and the h=adnots r=ads:

fwhere zn issue had for all practical pux-
poses been decided in & court of competent
Jurisdiction the zid now aliow
that issue to be n separate pro-
ceadings between parties arising
cut of identical i dependent on
the same gvidence, Siﬂbu not only was tche
pariy seexing to re-litigats the issues
prevented IroR doing S0 by Lssus estoppel
sut it would also be an akuse of process
to allew the issue to be re-litigated.
it fellowed that since the issue of negli~
gence nad already been determined against
the consultant engineers :n the first
actlion they were estcopped from denying
negligence and further it would he an
akbuse of process if they wers to be pexr-
mitted to deny negligence. Their cefence

Genying negligence would acco*?¢ngly be
struck out.”

The consideration here is that an estoppel can arise where there are

proceedings the

fut
e
4]
QO

econd action between different parties out of

identical facte and evidence.
Reference was made by kr. Scharschmidt to paragraph 153¢ of
Halsbury‘'s Law of England (4th Ed.} page 1039 which reads:
“"Issue estoppel. &n esteppel which has come to
pe known as ‘issue estoppel’ may arise
where a plea ¢f res judicats could not

De esztablished bacause the causes of
acticn are not the same.

& party 18 precluded from countending the
contrary of any precise point which,
having cnce been distincily put in issus,
has been sclemnly and with certainty
determined against nAm” Zvan if the
obiecte of +hm first and =mecond actions
ares gif i kp} matter

ferent, the fin
wnich came directly i(n
incidentally) in issus il
action, provided it is embodisd in
judicial decision that is final, is con-
clusive in & second action between the
sarme parties and their privies. This
principle applies whether the noint
invelvad in the earlier decision, and

23 to which the parties are estopped,

is one of fact or one of law, or one

of mixed fact and law. The conditions
for the application of the doctrine

have been stated as being that (1) the

il
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same {uesticon was decic=d in both pro-
ceedings; (2 the Judicial decision said
toc creats the ¢stoppel was fimal: and
{3} the parties to the Jjudicizl decision
Cr their privies were the Same persons
a8 thw parties te the proceedincs in
wnich the estoppel is raised or their

What is impcrtant in this passage is that the smphasis is on
“issues” and not “parties®, and the principle includes and affects

their “priviss®. ‘he plaintiff/appellanc, Sloria Zdwards, was the

ful in the firsi action. <he was & passangwr, was injured and, indeed,
must have had scme interest in the cutcome of that litigation but on
neither of those two limbs could she be recarded as a privy of a party
©o the proceedings in the first acticn tc be so affected by the deci~
sion. To be a "privy® her husband's success or failure in the action
must have conferred az benefit or imposed an obligation on her. (See

Carl—Zeiss—-stiftung v. Rayner & Keeler Lid. {Mo. 3) (1569) 3 all E.R,

297 at page S12. In my view, Mrs. Edwards is not a "privy® as there
is no material on which any such conclusion could be based,

Ths passeage from Halsbury's (supra) =ztates the conditions for

the application cf the docurine of estoppei. Drake, J., howsver, in

)
L

Lo

2 i the coursza of his

0

Horth West Water Lid. v. Binpie (supra) pau

=

judgment supports the submizcion of Mr. Scharschmid t that there are

.'

twe schools of thoughts thus:

]

Cne app: 71

brgad © 2

te8t of i

foxr alil =¥
- sesking G

already =

against ¥t of co
jurisdiction, sven if the Qa**ies o
the two actions are Giff

issue esFopEel to that species of
estoppel per rem judicatam that may
arise incivil actions betwsen the

same parties or their Dl;VlOEé sege,
for example, Lord Diplock in Hunter

v. Chief Constable of West Hidlands
Lljai_‘! 3 .‘!‘ill EJQI\I; r‘qi“;'n
{Emphasis mine]

The first approach as stated in the Wate:r Authority case boils

down to one cf “issuves’ and differs fyom the appreacn in MHarginscon's




{supra) case; =z case which was considersd and reviewed by Drake, J.
aleng with other like cases in his Judgment.
in congidering the principle of twhe narrcy apprcach, Lord

Henning, H.R. ai&, ia Mcilkenny v. Chief Constable of the Woest Midlands

{1880} 2 A1l B.R. 227 at 237 \C.A. ), pese the practical test of a motor
vehicle rumnin¢ into and injuring cne hundred pecpis on a pavement

whecher the driver woula be permitted, aftar being found negligent

in one action, to defena ninety-nine separate actions. It is noted

agreed that an atiempt to re~litigate was an abuse of the process of
the Court one member answerad in “he affirmative for the reason that
they were different partvies to whom dizfferent dutiss were owed.

Me, Mundell for the appellant does not contend that the
issues are different or that a cififerent Guty of care is owed. Rather
he contends that the parties are different and the piaintiff/appellant
should not be put out of Court without the opportunity of being heard
a8 a witness and that she is entitled +o have hex case adjudicaied.
ke relies on Marginson {supra) au~ other sgimilar authorities for
support. kr, Zcharschmict on the other hand contend that the

“hat the ilzsues are the same notwith-

emphasis must be on
slanding it is now a different party; it is a re-~litigaticn of facts

already decided by a ceonpetant court.

¢
{

Mr, Mundell submitted “hat +his acticrn has ne relaticn to the
Previous case. In so far as that submission is concerned, it relstes
ondly to the fact thet there are now Giffewrent parties., Ais toc the
igsues, he has peither denied nor agmitied them as being the same and
©0 move from the naryow approacn to the broadey approach, this is a
crﬁcial issue. The defendants now seek to amend and plead that they
were the same issues or substantially the same. Un what basis dig
the learned trial Judge find negligence zs between_the parties in
the first action? In the present preceedings we are guite unaware.
Hrg.. Bdwards, as a passenger, may for her part be aware cf evidence
whi.ch was not before the Court er evidence which ought not to have

beesnn before the Court in the first action. %o szo fipd in this case,



thz issues ocught 2o be aired or the records perused then a cgecision

made. in Marginson’s (supra) cas: it was held that the Court was

entitled to nave regard te the raascns f£or the judge’s findings in
crder to ascertain fuily the cusstions of law and fact which was gecided
{Blesser, J. pags 4333, Unfoviunately, we have not besn afforded
that privilege.
in some circunstances a principle admats  of 288y application

-

in others less so. Much can be said fur shas broader approach and I
particularly desire tc acopt the language of Drake; §, in the Water

Authority {(supra) case at page 561 which convevs a fair interpretation

[

of the view that it is unacceptable in maitters of law that there should

e parallel proceedings in which the same iss

o

es are raised leading
to different and inconsistent results and anything that will diminish
& multiplicity of actions and the cost of litigation shiould be taken

inte acccunt. It reads:

“In my Jjudgment, this broader approach to
& plea of issue sstoppal iz tu be pre-
ferred. I find it unveal tc holé that
the issues raised in two aciions &riging
from icenticzl facts are &ifferent
s
o
a

bef hurting
g £ d his
; issue toppel
or akuse of process, Before ing sc
the Court should be guite satisfied that
there i1s noc real or practical difference
vaen the issues to be 1iti ed in
and that alraa Gecided,
which may properly be
issues in the new action.®

In the Water Authority (supra) case it was, however, unnecessary

to consider this approach as the parties were the same in both actions,
albeit in different roles. Each party was abkle to present its case,
and so in a second action it would necessarily be a repetition of the
same evidence on which all isSues were alrcady {ecidﬁda The application
to strike cut was scught on the basis of *iaszue zetoppel™ but the Court

Granted leave to amend to include *an abuss of the prucess of the

Court®™. It then struck cut the daefence on the larier basis and alsc
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found on the “issue estoppes™ that all the issues had been decided
in the first action.

That decision was clearlv cn the issues. This case, howeve:

cised in shutting cut a party from putting fovward his case and in

$0 doing i give congideration to the fach what Mrs. Zdwards has not

vet had a chance tehave liability for the 2 njuries she sustained
litigatea and it is my view she should not be deprived of her ¥right
CC do so. gSne may well raise issues no praviously advanced in

evidence -~ in the nature of fresh evidence. The Jjustice of her case
should not be made Lo rely upon what a gtrangar te her case may have
said 1n ancther case.

it is in my opinien clear that ezch case must be considered
according to its own circumstances. Thsz evidlence called-on issues,
consequently, as beiween the first and second, is nct sufficiently
clear to consider applicaticn of the broadexr approach as urged by
counsel neither is an examination of the record undertazken to satisfy

the issues wes

$-!

the Court that & fair and full opportunity of al

resented during h

Y
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itigation. In my judgment,

Darrow approach

sihould be applied in this action. hstoppel does not, therefore, arise,

the parties being different. For these reascong the koticon for Leave
toc Amend should have been denied.

5y reascen of the conclusion to which & have
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seems no lenger relevant. I would say, however, that costs are in

the discretion of the Courit and costs also folliow fhe event. The

Motion to Amend the Defence was contesuad znd the defendants having

succeeded they were entitled to costs. Tha Court then proceeded %o
adjourn the hearing for other pleadings resuliing from the crder to
be filed, This was & hearing date and the plaintiffs, having coms

pPrepared to have the matter hegard, were zntitled fo the costs of an

adjournment not occasioned by anv deiault on their part. In such

;

in

circumstances, whare hoth parties have = valid clasim to coste, it i



my ¢pinion that i orxdering

Of his discretion ought not to be Ffaulted,

Accordingly,

dismissing the motion with cosis to tie appellant

.-

1 would allew the appeal and substitute an order
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BINGHAM, J.4a. {(AG.)

i have availed myself of the opportunity of reading in draft
the judgments prepared in this matiter by Wright and Morgan JJ.A..
They have sought to identify and to deal at some length with issues
which arose on appeal.

They have both dealt fully with the arguments advancea by
counsel and reviewed the authorities cited in suppert of their
respective propositions. In this regard, therefore, 7 do not propose
to cover the groundwhich they have alreadv traversed unless it is
unavoidaklie.

The grounds of appeal being advanced Iy the appellants
were that:-

i, The learned Judge erred in granting

the Defendancs/Respondents leave to

amend their defence and to stay

pProceedings as the determination of
the issue in Suit C.L.a. U28/8G has

1
2

-

no pbearing on the issue in the present
case.
z2. The learned Trial Judge erred in

refusing to award costs to the
Plaintiff/appellant herein as the

2

Defendants /Respondents had had

sufficient time beforehand to have

applied for the amendment which ithey

sought on 2Znd December, 19§7."

in so far as the amendment granted to the defence by the

learned judge below sought to raiss the issue of estoppel, and
having regaxrd to the prianciples applicable as providing the basis
for such a plea. the fact that the claim instituied by the appellant
was petween different parties meant that an essencial element to
enable such a plea to be advanced by way of a defence was therefore
lacking. &s the respondents are here relying upon a plea cf
¢stoppel res judicata in which by the amendment sought and granted
they were contending that the previcus action had been litigated to a
finality, they had to show that "ihe parties must Le the same, and

the damage nust be the same and the issues of law ané of fact must

res Judicata can be successfully

By

be the same before the queszstion o

raisad." Per Cassels 4 in Johnson v. Cartledge and Matthews (1339)
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3 X.B.D. 854 at p. ¢50 H.
worth West Water Limited v. Binnie and Partners {135G)
3 All E.R., 347 which was relied on by learned counsel for the

E3

respondents as supportive of the broader approach to thea gQuestion

¢f estoppel cannot assist the respondents., Drake, J., in upholding
the plea of estoppel was on much firmer grounds as although the
parties were different, they were not unrelated having been invclved
in the previcus action. in this regard, the learned judge in this
case fell intc error therefore in granting the amendment sought.

There remains, however, an aspect of these proceedings now
to be litigated which calls for some comment. This has to do with
the fact that the previous claim in C.L. 50 2 055 which was heard by
Orr, J., and which is now the sulject of an appeal, the same issue
of.negligence now being canvassed in this mavter was determined. The
defendants in this claim were excnerated from any blame at that
hearing. The parties found to be negligent of whom one is the
husband of the plaintiff, were not proceeded against in this action..
although third party proceedings were taken out to bring them into
the suit, they have not been served.

It is not unknown in these courts for there to be parallel
claims brought in cases arising cut of a motor vehicle collision and
invelving one or more vehicles, such actions are launched claiming
damages to the veiicles as well as for personsal injuries arising
out of the collision. ihere this situation occurs by agreement,
the claim relating to the drivers and owners of the respective
vehicles is litigated as a test action in order Lo Getermine the
substantive issue of liability in regligence. Depencent upon the
ocutcome, the claims for personal injuries then follow as a matter of
course usually by way of assessment of damages. If no agreement is
reached as to the course to be fcllowed, section 45% of the Civil
Procedure Code applies. Order 4 rule 10 of the Supreme Court

Practice (U.K.} allows fcr such actions to be consclidated at the



stage of the hearing of the summons for directions. This is in

keeping with the principle that claims invelving substantizally the same

issues ought to be dealt with at the sanme nearing. This avoids

| o]

& muliviplicity of suris being 1i tigated as well as the extra egal
costs attcndant thereon. Ii also pievents the kinds of abuses of

the judicial process to which Cassels, J. zlluded in Johnson v.

-~

Cartledge and Matthews 3 X.&.
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prompted the leained judge o remaik thats-

YLt would seem to add a new terror Lo
litigation which may arise ouit of a
collisicn between vehicles upon the
nlgﬂwayo Whether or not steps will be
Laken LC prevent a multiplicity of
cases arising out of the same incideni
1 GO not know, but it seems lamentable
at it should be pessible for sc many

c;ch*ena courts to e engaged at
Cifferent times in different LAaces
cors;uerlng the unfortunate resu

cf tie negligent driving of a motor
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ertainly could not have escaped the attention of t

atvcorneys—ac~law representing the parties Lo the actron before

Crr, J., thai the appella s claim for personal iniuries relating
as it Gid o the same subject matter and arising as it did out of the

same incident could conveniently have been consolidated. For reasons
best known to chemselves they allowed che claim in C.L. 80 & 426 to
proceed Lo trial on its own. It is of interesi to nocte that the

WrLt anG statement of claim in tlhat marvier was filed on 13th Harch,

Ssubject matter of this appeal was lodged on ZiZnd April, 1944,

Having regard to the reasoning and conclusions reached by
my brethen, I toc, fcor the reasons given at the commencemeny of this
judgment, Jjoin in agreeing with the decision at wnlch they have
arrived on the main issue as setv ouL in cround 1.

Cn cthe secondary issue (ground 2 as te the order for costs
macde below, however, I am in agreement with the views as expressed by

Wright, J.h. and the order as proposed by him.
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