
'::-----

,......_, /-\\ , __ 

'\ -'~ --
'-,.' ,. 
' 

I'· . 
I,\-· 

- -· _...,_:_ 

,_-. 

; 

~~" "'" 

:.;/.". 
._ ::.., ,- .. · 

__ .__:: 

~~~-~ ._._(_ ~~c :/,C-.-L _,._J~ . ; .. ~ .. -"-­

~-.:..-

,' _-.,""" 

/' ~-------_:....,S-
-------- ~----

>'~ 

JAY.IAICA - ------------ -· 

IN THE COURT OF APPEAL 

.> 

SUPREI>1E COURT CIVIL APPEAL NO. 43/94 

2-··---

.:::- t. -· 
'~ 

- ''-""" (;;r--'~, •..:C. -:-... 

3--....--~~---·'-
~-=--··,>....:2.__ __ ._--:--_.::.. ·--·::-

--- -·-::.. __ '":> 

BEFORE~ I'HE HON. t'!F~. JUSTICE vJRlGH1', J .A. 
THE RON. MR. JUST ICE Dmi'.NER 5 J.A. 
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BETWEEN PRINCE ANTHONY EDV<JA.RDS APPL.tCANT/hPPELL.B.i:JT 

AND THE DIRECTOR OF PUBLIC 
PROSECUTIONS 1ST RESPONDEr.JT 

,- ~--· -~~----~---------

A N D --- DlREC'j?OR OF COKREC'I'lONAL 
SERVICES 2ND RESPONDENT 

l3n Ramsay and Enos Grant for the appellant 

Lloyd H~bb~r~, Senior Deputy Direc~or of 
Public Prosecu~~ons for ~h8 Director of 
Public Prosecutions. 

Lackston Robinson, Assistant Attorney General 
for the Dir8ctor of Corr0ctional Services 

7 

/. I 

WRIGHT, J .A .. : 

l have: r,-=.:c:;d dw judgment_ of Dov.mer; J.A. a.nd 

agree wi~h hls r~asons and conclus~on. The order is ~hat 

the ord0r b..;.:low is affirmed, habeas corpus i~. rsfusGd c . .md 

tn0ra will be no ord("'r for cos-ss. 
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DOWNER J A 

Iu these procceding·s ~,:he Unit:.,;od Stat·-:'!S of Amen ... ca 

seeks the r.eturn of the fugit:J.. ve, Edwards. ·rhe Ac·cing 

Residen~ Magis~rdte, Her Honour Miss M.V. Hugh.~s, acceded to 

the rt2.quest. fo.r: t..h2 fugi·~:iv,Q' s ret.urn 1 vlhrr.:r-eupon, th8 fugitiv<3 

sough·': jud:c.cial review of his d~-;:en-cion by \vCJ.y of lHb~as corpus 

proceedings. 'I'h,2 Suprcm~~ Court (Za.cc;;,,. C.J. 8 P<:.n: .. Lsrsu:r.. 

Harrisonu J .A.) affirm·:s.-d. t.h2 committal order of :n-e Resiaent 

Magistrat2 and as v consequ~ncs ~he fugitive has sough~ redress 

in this court. The fi~$t respondent is the Director of Public 

Prosecutions who marsh~ll~d the evJ..Usncd o~ behalf of the 

n=y_u· ~, l.'-"-Y S:r...a te _o.efore th-e Re.si6.en..: l'-i.e.g .:.s -;:r::: t.-::·. He is so, 

because th-ese are criminal prOC>::!Odlngs, and par~graph 2 Article 

XVII of the Tre~ty reads: 

"The Requested ~tate shRll 
also provide for ~he 
representation of the 
requesting S~at8 1n any 
proce~d.i.ngs ar~s.iug in r .. h-:--; 
r~qu~st~d sta~0 out of a 
reques~t for ext.x,3..d.l.t:.i.on." 

The Director of Correctional Ssrvices designat?d by st2tute 

as the cx~cu~ive in charg6 of the Supsrinteud~nt of the 

G~n~s-ral Peniten't1<iry .._ an-:1 who d.r.;;t.a.l.ns th2 fugitive, is t:.h-2 

sscond rDspond~nt. l•.J.x. Ic:.n Ramsay for -;::ilu fugi::iv·,:: adv<::.nced c::.~'1 

or:Lginal ground of ~pp.scl end ado.,:;:a f.l.V'.: suppi(~ffi'-'ntary grounG.s. 

Relying on four sub:m.issions u he !1<:-;s contc..:rldcd v!l t:.h gnce> .. t fo1.cz 

and oz.1.g.1.nal~ty that the wr.1.t of haneas corpus should issue to 

·r.:q:~l-:.ase -c.tl·:':: fugitive e:o.:1d these-:; S1Abmiss.1.ons :C•2qU.:t..L-c..; car.::ful 

-s:.x:a.mi:na -r.ion. 

Was :he 2v.1.d0nc0 rslied on by tho 
r~qucst~ng SL~t2 duly authcn~icated 
pursuant ~o scctlcn 14 of ~h0 
Extradi~io~ Act, 1991? 

'l'his 2ppeal ~s pormiss:i bl··, by va-._ur: of s~::ction 21A( 1) 

of tns Ju5ic~ture (App~llacc Jurlsdictioll) Ac~. Tnc -o:rJ..gl.na.l 

ground c~all~nged ~hs valiaJ..~Y of ~hs 2Vld2nce adducEd bcforG 
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th'~ R2sid<:mt .. t'lag.J..strate on t:he ground ·u.1at th<:. d.ocum~n's:-.s 

wGre no~ duly au~h€nticatsd. lt was contendea that in tna 

absBn.c0 of prope:r auth.cn-cicat_J..on Jchat t..her-.:: was :uo admissiblE: 

':?VL.it::nc.:::• adduc~d i.n "'d"'·:::· comrrut:t:al proc'S',c·dings. Consequently. 

the warrant of commi 1.. t_al 8 c..i:lc rotur.1 t.o ·ch<;;: wr ~ t:., '.vas inve:.lid. 

ana habeas corpus must ;_;:;sue - scs Government of the Federal 

Republic of Germany v Sotiriadis (lg7S) A.C. l at 3u per Lord 

Diplock~ 

"Th8 socond rsspect .1.a which 
~h~ court exercises a wider 
power in hab~as corpus appli­
catlons bt.oug·ln::. in r.::xtrac.ition 
cas~s is not ~hG subjscL of 
any expr~ss prcv.1.sion in Lh0 

Act, bu~ is tn~ result of long 
cstabl1shsd practice which was 
approved by this Hous"'~ in Req. 
v. Governor of Brixton Prison, 
Ex parte Schtraks {196~) A.C. 
SSt: and ~n Req. v. Governor of 
Brixton Prison. Ex parte Ar.mah 
(l9b8) A.C. 192, a ChSC under 
t~he FugitJ.vc Off~nacr:s Act l8c.>l. 
Under ~his pract1ce, the court 
will snter~ain che ques~1on 
whether tnorc was ctny cvidcnc~ 
b·.;:fon:.· th·S In-".igistrc1te to just.ify 
(rt~ comm1.. t tal and J if J.. t finds 
tha~ th6re was none, will ord&r 
the prisoner to b8 discharged. 
S"..:.rict.ly speaking, to coEu:ni t a 
p8rson for trial for an offence 
W112n there is no cvidcncs tha~ 
h'2 committGa it is not t .. o ceo: in 
oxcsss of jurJ.sdlc~~on but to err 
:Ln la.w, since 1.t must involve::.. a 
misundcrs~andJ.ng of ~h~ legal 
na.turc of th;~: offence;. Nev.erthe­
lessu 1n extradition c~~0s, the 
courts hav~ ~ssimilated such an 
error of law t:.o <:.;c-cing in excess 
of jurisdiction. AccordJ.ngly, 
your Lordships would be cntltlsd 
to allow t.lu.s app,2al if you were 
satisfi~d that th0r8 was no 
~vldLnc~ b~forc the mag2s~rat~ 
-r~hc::.-..: .. Jchc r•'.'.:spond<.::n·t. nad. commi t'ccd 
~~th8£ of tne of~enc~s WL~h wnich 
nc was charged. But, if there 
was some ev1denca, you would not 
b8 ~ntltlsd to subst~tut0 your own 
c..ppn~cia•.:ion of its \Eight or 
cogency for that of the magis_ra~e 
upon whom jurisd1ction to dctGrmlnE 
whether tho evid0nce is sufficien~ 
to justify commit.tctl is conferr0d 
by s~ction lU of ~he Act.n 
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Mr. Lackston Robinsonas response was that a careful analysis 

of section 14 of the Extraait~on Act, 1991 (The Act) and the 

documentation present'?d to the Res.:LdAnt .lY!n.gist.rat:.e would 

show 'chat there was full compliance wi-.::h U1e stat..utory 

prov.1sions. Sect.:.ion 14 ( 2) (a) of the Act reaos as follows~ 

"14 (;;;:) A documen-: shall b~' deemed. 'co 
be duly authenticated for the 
purposes of th1s section -

taJ in ~he case of a aocument whicn 
purports to set out testimony 
given as referred to in sub­
section (l}(a)f if the document 
purporLs to be certified by a 
judg~, mag1strate or offlcer of 
the Cour~ in or of the approvea 
State in quest1on or an officer 
of the d1plomat.1c or consula~ 
service of that:. St.c:d:::e to be t.he 
origu:al documr:::n~,.: con't.ai.n.-::..ng o:r· 
record1ng thaL test1mony or a 
true copy of that original 
document~ 

(b) l:n the case of a docmnent v.rhich 
purpo:rts to have been rece2ved 
ln evidence as referred to in 
sunsect1on (l)(b) or to be a 
copy of a docum2nt so received, 
if the docume:::lt purports c.o b<,: 
certif1ed as aforesajd to have 
neen, or ~o be a true copy of, 
a document which i'las been so 
r-s·cel ved ~ or 

(c) in the; case of a document: whicn 
cert1fles ~hat a person was 
convicted or ~hat a warrant for 
his arrest was issued as 
referred to in subsection (l)(c), 
if the document. purports t.c be 
certified as aforesaid, 

and in any such case the accum2nt is authcn­
ticacc""c~ eitncr by the oath of <l witness or 
by the official seal of a l'v'linist:.er of the 
approved s~ate in question.N 

On a plain r·eading of subsection 14 ( 2) (a) of t.he Act, 

if ti1e document:. '"purport.s to be cert.J.f ied '.' by amonq others, 

an offic-er of ~:hE Court then t.hc;; first hurdle will be cleared. 

It is therefor~ DE::cessary to tu:::-:A to "'thl':: document which 

purports to be testimony given on oath" before the Residant 

Magis:.rate. That document: contains the cruc1.al testimony of 

Chameka Childs, Gifford Roy Plurr;msr and P~:tG:r Lloyd Atkinson. 

The testimony of these three de~onents pkrports to be 
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testimony before off~cers of thE Un~ted States Distr1ct Court 

for the North&rn District of Texas, Dallas Divi&ion. In r:.:ach 

case the off1cer is a Notary Publlc. Thi6 dpp~ars on the 

face of t:n:e docum:~nts, and is furt:.h(~r support.Ei.d by L:H? expzrt 

evidence of John P. Lya~ck, the Federal Prosecutor who states: 

~(a) I nave at~ached to th1s affidav~t 
a tru8 and accura~e copy of the 
affidavit o:i Gifford Roy Plumm-Dr 
( Exhibl.t:. C u ) Cham,2ka ChY_lds 
(Exhiol.~ D), and P0tar Lloya 
Atkinson (ExhibiL E). Each of 
thGs~ affiaavits was sworn co 
before a notary public duly ana 
l(.'gally au ~.nor .:Lzec; co admj_nJ. s t.er 
an oath for this purpcss. The 
aff1.ants are SUDJect to penalty 
of: perJury ..tf the stat:. ~m"""nts ar~ 
g1ven falsely. I have thoroughly 
reviewed tnese affid~v1ts and I 
att2st that th~ cv1dsnc~ they 
pros0nt indicates that Pr1nce 
Anthony Edwards 1s guilt.y of th0 
offences cnargad in the Ind~ctment." 

Thus the first hurdle has n~en cleared. Tn~ furthGr requ1r~-

ment of the st:at:ute is that the csrt:LfJL~:.d document ..LS 

authenticated by the oath of a witn~s~ or lhe offic1al seal 

of a M1nister of the rcquost~ng State. Th8so affidavits 

formed part of the bundle rcferr:o:d i:.o as c·:;;;·rt1fi<:d and sealed 

by Depart.m::mt: of St.at.·2 of the Unit.c'd Stat.cs of Am~o:>rica. 

l t. is useful t.o r0f0r to parts of this docum;7.:.£"lt .Ln 

which th1s s;:.:al e;f thE~ D':O.~paxxment of S·':-at>:: is c:.ff:Lxed. 

"'I'o c-.11 to whom th::::se p:rs:s::~.r ~·s 

shall com~, Gr~ct.ingl 

I Csrtify Th2.t. ·the docwu.ent 
h0rsunto annexed is und~r the 
seal of ~::he: D;.;:part.Iw:Jn c: of 
Justic~ of Lnc Un1~~d s~atBS 
of America, and tjlat such seal 
is snt:Ltled to full faith and 
crcdJ..c. 

ln tostimony whereof, I, 
Clifford R. Wharton, Jr., 
Acting SecrGtary of 3tats, have 
he£sunto caused the seal of th0 
iJ(;:parunent of state to b':e ctffixed 
and my name su.bscribc~d by t:.h.c.' 
Auth8ntication Offic,.:;;r of th'~ said 
D.:;:;pa:ccment, at the city of 
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washington, 1n ths D~strlct of 
Columbiar this fourth day of 
I•Ia y , 19 9 3 • 

/s/ Clifford R. Wharton, Jr., 
Ac~ing Secretary of State 

by AnnH: R. Maddux 
Authenticacion Off1csr, 
D'i.::parun0nt~ of Stats "' 

Th<? r,;;;fer•;;ncr:: .1.s ma.d-2 to th!.? cocum<.::.at .h.:.::rE:unto anne:xc;d 

being under the seal of the Department of Justice.But it is clear 

from th~ method of scal1..ng 'chat. ·the documsnts are properly 

rE.:garded as a documem:. .Here 1. s th":: wording under the seal of 

th~ Department of Justice: 

"'l'o a.ll t.o whom t.hcs2 prescnt:.s 
sh.o.ll com"", Grr.:;eting ~ 

I Certify ·r·nat l"iary El.len Warlow 
1r1hosE: nam;:; is signc:;d to ..• 
accomp.:;nying pap'::r 8 is now u and 
"'Tas 61~ th'~ r.imc of Slgrn.ng ·th~ 
sams, Deputy Director. Offic0 of 
Intern~tional Affairs, Crlminal 
DJ..vision, U.S. D«::pa:r:Lmcnt of 
Justics, Wash..J..ngton, D.C. 

__ duly corrunissJ..one:d and 
qualified. 

••• wh~rGof, I, Janet R~no , 
AtLcrncy GGneral of the Un1tsd 
States hdV6 hereunto caused the 
Sbal of Ui.e D·Bpartm,:..n!." of JustJ..cc 
:::o b<.:: aff.ixsd and my nam(;. to br2 
attested by ~he D~pu~y Ass..J..stant 
Attornsy General for Admini.stra­
t~on, of ~he saJ..d Dcpart~~nt on 
~h( day and y0ar f.1.rst ~boye 
trlr itt ;)!l • 

/s/ Janet Reno 
Attorney Gsn~ral 

by 
Acting Deputy AssJ..stant 
A~torney Gcosral for 
Administration " 

1 
/ 
' 

Once: t~he rc:::quisitJ..on and tll·8 accompanying evidencE: 

is ;axamin~d., it supports the submissions of the respondents. 

What. were the documents under the seal of i:.h~ Depan:mcnt of 

Justice ref0rr0d to by the Secretary of Stat~? That answer 

is LO !:2 found J..n the C.artificat.Lon of lv1ary Ellen War low, 
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the Deputy Director, Office of lnternat~onal Affairs, 

Criminal Division, ur .. it~:d Sta.tcs Department of Justice 11 and 

for the moment it is pertinE:nt to ci tc her Cr:::rt:if icat:ion. 

'"CERTIFICATION 

l, Ha..z.-y Ellen War low, Deputy Din~ct:or u Office 
of In-ternational Aff;:drs, Cr~minal Division u 

Unit~.:d States D:cpa.rtment of Justice, do hs:r:a­
by c~rt~fy that attached hsreto and pr0parcd 
in support of the requ~st for the extradi~~on 
of Prince Anthony Edwards from Jamaica, is 
the original affidavit of John P. Lyd~ck, an 
Assistant Univ:-d Stad::E:'.s At1 .. orncy for th9 
Northern District of T~xas, sworn to on April 
2d, 1993, b~fore a UnitGd Stat~s DistricL 
Judge for th~ Northern District of Texas. I 
furth•..:r cGrt.ify that attache-d t.o and include;a 
as part of Mr. Lydick~s affidavit ar~ tho 
following exhibits~ 

Exh~bit A~ A ccrtifit::d tru,:; and correct copy 
of the criminal indictm2nt fil£d 
against Pr.1.n.c~~ Anthony Edwards on 
December 13, 1939, and c0rtifi0d 
by a Deputy Clerk of Lhe United 
Stat0s District Court for ths 
Northern District of T~xas on 
April 26u 1993; and also includsd 
in this 0xhibit is a certified 
true and correct copy of the arrest 
warrant issued for Princ'2 Anthony 
Edwards on Dec~mber 14, 1989, by an 
officer of th~ Un~t~d States 
District Court for tha Nortn~rn 
District of T0xas, and certified by 
a. Deputy Clerk of th:.;· above-named 
court on April 2b 8 1~93$ 

Exhibit B: True anri correct copi~s of the 
statutes relevant to this cas8; 

Exh.1.bit C: The original affidavlt of G~fford 
Roy Plummer, sworn to on April 2lu 
1993, befor8 Deanna M. 2rcnett.1., a 
Notary Public for the State of 
Pennsylvania, and attached to this 
affidavit is a photograph of a man 
who ~ir. P lumme:r idont.if ied as being 
Prince Anthony Edwards; 

Exhibit D~ Th~ orig~nal affidavit of Chamcka 
Cnilds, sworn to on April 1(, 1993, 
befor;3 Dee Ann ..:::hamb'~~rs 8 a Notary 
Public fer thE: StatG of 'I's:xas u and 
attached to this affidavit is a 
photograph of a man who Chameka 
Childs iden·tif i..,ed as b0ing Prince 
Anthony Edwards, 
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Exhib1t E: Th0 original affidav1t of Pster 
Lloyd Atkinson, sworn to on 
Apr1l 26, 1993, bcfor~ Teresa L. 
M1ller, a Notary Public for ~he 
State of Arlzona, and att~ched 
to this affidavit ~s 3 photo­
graph of a man who Hr. At.k1nson 
identified ~s b01ng Princ8 
Anthony Edwards. 

True copi,es of the original aocumcmt..s aJ:.-c 
maintained 1n the official files of the United 
s-catG:S Dspartment of Justic0 in Washington, D.C. 

Dat.e: 

/s/ Mary EllGn Warlow 
Deputy Director 
Offics of International Affairs 
Crim1nal Divlsion 
U.S. Department of Justic~ 
Washington, D.C. 20005 

30th April, 1993" 

Sc these documents wGrs certified by c-:. District. juagr.;;, 

a notary public, an officer of ths court and authenticated by 

two M:J..n:tst~rs cf the ::r:?qwasting s-cat~, namsly, th8 Attornc.:y 

General of the Dspan:.m'2nt of Justice and tne S~::cretary vf S'ca-..:c:. 

Ths explanation regarding certificatJ.cn of testimony on 

oath whJ.ch satisfied s~ction l4(l)(a) of the Act apply to tha 

'llvarrant of arrest., a.nd t.hc indictmcn::. which satisfy s0.c·tion 14 

( l) (c) ( :.:...i) and 14 ( l) (b) which cover thG warr;:mt and ~ndict .. ment. 

and show that they also hav0 been cE:..rtJ.fied. and duly authont.icat·ed. 

On this aspect ~herefore the fugit1ve has failed. 

~~c;ro~ ·the provisions of the: Tr.::'a -:.y 
incorporated 1nto Municipal Law? 

No 1.ssus W -.,... 
Qi:) taKen thc..t the proper procedun:.:s were follm-md 

;;.n the making of the Ex-cr ach tion TrE:a t y bt. twesn J amai.ca. and t:he 

ur~ited s·u:ltSS of Amer.l.ca. ThE: is3U0 W:1.S whether the l~.;gislation 

which ...Lncorporat~d the trca·ty wE,s complctGdg having regard to cn2 

provis1ons of the: Act:. The relevailt: scct1on 4 :::.-.,;;cidS as follows: 
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~4(1) Where any extrad2tion tr~aty 
has b..:;en made wi "t".h any fore.J.gn 
State, whethGr bGfor~ or ~ft~r 
t.h2 commcnc~:mE.::nt of this 1-\.ci:., 
the Minis~er may, by ordar, 
declare tha~ the provisions of 
this Act shall apply in rGspect 
of such foreigh Statec subj8ct 
to such exceptions, aciaptaLions 
or modifications u as t.he lvJi.nistor, 
having du~~ r-egard to the t.<:.::rms of 
such treaty, may deem expea~cnt to 
specify in th2 order for the 
purpcs>?.s of implemc;:nting such terms." 

The evidence before th~ Rasident Maglstrate was that 

the treaty was ratified on th~ 17th August, 1984 by the 

United Stat~s of Amsrica and on th~ 31st Mayc 1991 by 

Jamaica. Ths prov1.sions of ·th•,; Ac·t ano: applicable t.o the 

United States by virtue of scct1on 4(3) of the Act and The 

Extradition (Foreign States) Orda~, 1991. The rcl~vant word-

ing publish~Ci in the Jamaica Gazette Proclamation, Rules and 

Regulations dated Jun€. ?.7, 1991, is as follows~ 

~(2) T~c provis1ons of the Ac= shall 
apply in respect of the forc1gn 
State specified in ths ~ch~dule 
hGr8tO. 

Schedule 
The UnitGd States 

of AmGrica 

jsj R. Carl Rattrny 
Minister of Justice 

Dat~d this 11th day of ~une, 1991" 

Then section 4(4) of ~h0 Act provides that: 

"{4) An order und2z this section 
shall bt.? subject -c.o affirma­
tive resolutions.~ 

Copies of the affirmative resolut1.on were exhibited by the 

respond0nts after this court 1nsisted that thGy be produced. That 

for the House of R~pres8nt~tivr.;.:s ,':las affirmed on 1:he 15t.h 

of August~ 1991 and the resolution was affirmed in the Senate on 

th2 13tJI Septomber, 1991. l t must . .0e p~inted out that 

3l~hough challenged, the first rc~pondent d~d not exhibit the 
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aff1rmat1.ve r:;::solut:1.ons .before Uac R8sid.ent l"'ie>g.l.:strat~' or in the 

Suprem12 Court_. Ht:;d t:.hGse resolu-z:.ions b8~h -.:;xhJ...bib:::d, tnere ~~~ould 

have been no cont~st on this issue. Further, the case wnicn 

supports the propos1tion that tne resolutions ought to b~ producGd 

Lo shew t.hat the legislati vs process was completJ<d was I>letcalt v. 

Cox (1895} A.C. 32:8. .l~s thc.;se r'':solutions form part of t.ne rocord 

of this court the~e ought to be no issu£ in futur~ cases concerning 

the completion of the lcgislativ-:> procf~ss as regards the United 

States of America. Tn-c:r"J 1s another ::1ccessary comment. t.o be: made. 

Th'2:: record shows r.ha.t H;:. Sout-:lr who appEared as junior counsel in 

the comm1ttc:;l proceedings swor~ 1n L1is affid0"vit. tha:t. b:2: r.:~ceived 

a copy of ths c:r0aty from th£: Dl.r:;;ctor of Publl.c Prosecutions. 

This treaty with the resolutions ought to hav~ b~&n publishad ~n 

the Gazette when the rasolut~ons wer~ affirm0d in both Houses, but 

it has not been shown to i'1-:-cv~ b·c::cn done: 83e sect.ions 3 0 ( 2) and 31 

of the Int0rpr(;tat:ion Act as well as section 5 of the J.a...."llaica. 

Gaz.:i et-c: Act: • Sections 2Z, 24 and 25 of tha Ev~dcnce Act provide 

.c~lt:ernati v-8 methods of proof. Had th-e~t been don0, 1 t is doubtful 

if it would have bean cont2n6e6 on behalf of the fugitive tnat th~ 

trGa·ty was not part of municipal law. Once t.herE: was t:l"h3 affirma­

tive .n:solut1.ons the t.n,~aty was enforc<:::ablG: see R .. v. Sheer 

Metalcraft Ltd. (195~) 1 Q.B. 586. 

Did the RasidenL M~gistrate have 
jurisd.iction ·to commence coiDmittal 

prgceed:.:1::.;, n:;:..;.lg~s:;.;~::..· --------

Section 9 of ~he Act and Art~cle X of ~he trca~y makes 

prov·1s2on for 'C.h0 ,::;.rrcst by provis:tonal v;ra:rrant: and commencement 

c;;f. proceedings befors the R·2:sid2nt Magis '::.race~ Se~: :tn re Bluhm 

(l901) l K.B. 764u 769 ~"pproved in Sotiriadj.s at p.37 p(;r Lord 

Kilbrandon where ~t was said: 

"In such a case, aealing wi~h the 
S".;iss trea:cy; id::. was observed 
thot the object: of tiv:= time r.,.;as 
' ..• to prot~ct ~hs p£isoner 
against whom a cas2 for 
committal was not made out 
from being d.:otain-3d for a. 
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longer P'3r iod t.ha.n "cwo months 
upon suspicion, ••. ~~ In 
re Bluhm (1901) l K.B. 764, 
769. Although that observation 
certainly favours the argument 
present~d for the fugitiv0 res­
pondent .. , ~t must, in my view, 
be:~ read. subject to t:.llG material 
fact ~hat the issue of tne pro­
visional warrant is, in the 
Swiss treaty, made part of the 
contractual agre~m"'-:rn: ••• " 

Then section 9(1) reads in part: 

"9(l)A warrant for the arres~ of a 
person accused of en 0xtradi­
t~on off~ncop or allegsu to be 
lawfully at lar9c::; aft~;r 
convictio;:--> cf such an off~nCE.', 
may be issued -

(b) withOUL such an author~ty7 by 
magistratE: upon information 
that such person is ~n Jamalca 
or 1s believed to be on his 
way to J~maica; so, howcv~rv 
th~~ the warrant, if issued 
under thi& paragraph, shall be 
provisional only." 

In this case a provisional warrant was issued on 

March 12, 1993 pursuanL LO section 9(l)(b) of the Act. It 

w.::::.s done at ·the instance of the UnitBd S'::a.-ccs of America. 

Th~ plain inferanc8 is that the Minist~r d~cided that 

proc~edings should bs commenced .:!s he issued an authority 

to proc~ed as he was obliged to do by vir~ue of section lu 

of th•:..;: Act • It is therefore now us0ful to cite s?ction 9(4) 

vJhich provides~ 

"9(4) Where a provisional warrant is 
issued, th~ magistrate by whom 
it is issu2d shall forthwith 
gi vc.:: notic0 of the issue to tn.;; 
Minist·2r a.nd. ·transmit to h.1m 
th£ information and ev1dcnce or 
a certified copy of the J..nforma­
tion ond 8Vidence, upon which it 
was issuGd< and tho Minister may 
in any case, and shall, if he 
d~ciries not to issue an authority 
to proc0ed in respect of tne 
person to whom the warrant relates, 
by order cancel the warrant and, 1f 
that person has been arrested there­
und8r, discharge him from custody. •u 
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It. se::ams tha~: the R<esid·2nt Ha.gJ..strat<.:: ga.v~ not1.c~ to 

th~ Minister ctnd sines che.Ministor did not cancel the provi-

s~onal vJa.rrant, then h~ was l>ound to issue: nis "'ora.c:~r to 

proceed", whJ..ch he did on thG 2nd of June, 1993. By then tha 

fugiL1ve ought ~o have been rclsascd as sixty (60) days had 

elapsed since he was arr~sted on a provis1onal warrant: u 

paragraph 4, Art~cl8 X of the Treaty. To r0iteratc the provi-

sional warrant was dated 12th March, th~ Ora~r to Proceed, ~nd 

JUD0 9 1993. If the prosscution was ready with the requisit~ 

evide.ncr;:-, ·tn(~n conum .. t ta 1 proce8dings could comnK::~nc:::.:, and thf:;,y 

were on the 26th October, 1993~ 

Section 10 so ordains, and to ~pprcciato its signif-

icanc0 it is nec~ssary to cite it in full. The:::: wording is 

as follows: 

~10(1) A psrson arrested in pursuancQ 
of d warrant issued under 
s0ct1on 9 shall, unless 
previously discharged under 
subsection (4) of thctt section, 
be brought as soon as practicable 
befor~ a Magistra~s (1n this Act 
referred to as "th~ court of 
committal") who shall hear thE: 
cass in the sc:mc manncrv a.s 
nearly as m~y be, as if he were 
sitting as an examining justice 
and ~s if that person were 
brcught before him charged with 
on indict:abh:~ offGnce commi·ti_ed 
wi thil1 hJ..s jurJ..sdiction." 

[Emphasis suppli<Od] 

It is clear th~t ganeral1y the fugit1ve could be brought 

cithe..:· on the provisional \vsrrant or on a fn?sh \<Ja.rrant based 

on the rGquisition to surrender the fugitive. Th0 thrust of 

Mr. Ramsay's subm1ss1cn on this aspect of the case was ·that 

the order to procc<.::·d by the. rviJ..nis r.cr was not in complia.nc~ 

with section 9(4) of the Act. So ~he order must be examined. 

Here is how lt was worded~ 
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"THE EXTRADITION ACT, 1991 
AUTHORITY TO PROCEED 

To the Resident Magistrate fer 
tho Parish of St. Andrew 

WHEREAS a request has b(~cn duly 
made t.o me u Ksi th D. Knight: 
Minister of National S2curity 
and Justice, on behalf of the 
Uni t2d St:...ltcs of Americ<::'. for 
the surr0ndsr of Prlnc~ Anthony 
Edwards a.k.a. "PrincE::" and 
"Ra~nford Owens" accused of (1) 
Conspiracy to possE:ss wi·th 
int .. cnt to d.1.stribu"ct: and to 
distribut0 cocaine, (2) Aiding 
and abetting travel in int~r­
st.2.to corr.merc8 for t.!h; purpose 
of distributLng drug procseds, 
( 3) Aiding <'lnd ab·2t ::.ing the 
possession with intent to 
di.st1.ibute cocaine-'. 

NOW I HEREBY, by this OrdE:;r 
under my hand and s;;al sigr:ify 
to you that such requGst has 
ber;;n made and x-&quirC' you t0 
.1.ssue your warrant for ths 
apprehension of such fugitive 
provlaed that th~ conditions or 
th0 Extradition Act, 1991, 
relating to the issue of such 
Har:rant are., u1 your judgement 
complied w i.::.h. 

Given under the hand and seal of 
th& undersigned Minister of 
Nationdl Security and Justice 
this 2nd day of June 1993. 

jsj K. D. Knight 
Mlnister of National 
Security and Jus~ice~ 

(Excess ~ph..:.isi:::J::d] 

lt was contended for ~he fugitive that on a literal 

reading of the '0U~horlty_~c proceed' th0 Rssid~nt Magis~rate 

was dir~cted to issue a warrant of apprehension which 

demonstrated that t:hc 1v1inist..e.r did not. apply bis mind to 

the issus. This submission ignored par3graph 4, Article X 

of th€ Treaty which st-ipulated that tha fugitive ought to 

have been released after sixty(bJ) days if the requlsition 

and supporting documents werG not received. So ~~ was 

necessary for the fugitive to be brought before the 
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Resident Magist.rat.8. Nr. Lackscon RobJ.nson in reply 

was conten~ to rely on the ruling of the court below. 

It states: 

0 lt follows that, seeing that 
the ~inJ.star did not, as a 
consequence: cancel th0 provi­
sional warrant, nor order thE 
discharge of the applicant, he 
\vas grcmt.ing his per:m.J.SS:l.on t.o 
the Resident MagJ.strate to 
conducT~ proceedJ..ngs for 
committal." 

in so far ns th1.s passage suggests that i~ was 

unnecessary to :-;;xamin<:: ·t.he valJ.di ty of the 'ord'3.t- to 

procGed 1
, it cannot be supported. It. was further 

contended en behalf of the fugitive that the ResJ.dent 

Magistrate fail,3d to grasp t.he implications of section 

10(3) which provides tnat: 

" ( 3) Where the person a.rrested is 
in custody under a previsional 
warrC<nt and no authority to 
proceed has be8n raceived ~n 
rGspect of himv the court of 
cornmitt.al may. subject to sub­
section (4), fix a reasonabls 
period (of which the cour~ shall 
give notice to the Minister) 
after wh~ch he shall be dis­
dE'irge.d from custody unlc·ss an 
authority to proceed has been 
y·(~Cei V(-::d. n 

1 t does not s,o..:::.m t.ha:t. i.:hE: Resident 1iilc.gistrat8 

applied her mind to this sect~on. In fairness to her she 

was probably suppl~8d wit:h th~3 Aci:, for the firs'c -cimE.: wh,an 

cornmi t tal procco;,,:;:dings commenced. In such circumstauces it 

would be for the Director of Public Prosecutions to brJ.ng 

this sectJ.on to ner attention. 

As to whether on a propE=r construct:JLon of -the 

Minister's order it was a valid 9 authcrity to procacd
1

-

me- submission on both sidGs wore based on the assumption 

that t.~e p.rovisional wc-.. rran'~.: was not spent.. Why did they 

so assumE:? For thE, fugitivG: i.t was contended ·that the 

trea·ty was not p<-J.rt of our municipal l::"'w. So th<." provi-

sions in the treaty on provisional warz ~nt w2.re ignorf::d. 
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On the oth,:'lr hand th<;: r0sponcient::.s did. not think it :nccess2.ry 

tc refer ~o this aspect of the treaty co support th~ validity 

of the corr.mitt.:.l orce.c. If this assumpt.ion was corr~ct u then 

th<2 excess in the: 1author.1.ty to proc'.;,ed', shov.ls tnai: t:JH:: rsmain-

ing parr.: is valid within th.;: int2:ndmc.nt of S(:Ction 9 ( 4) of ti:w 

Act. In rely.1.ng on severanc€ as a rul0 of construction to 

make tae Minister's 1 2uthori~y to procesd' effective, it was 

appropri'?tte to del::;:·tc th,;: surplusags i:Hld then t.i'le Ciocumcnt. 

would bs a proper 'authority to proce8d'. Dcls~.1.on as 

empnas.1.zcd. pr·eviously would nav•:; bec:n approp.ria.t'2 becauso a 

provisional warran~ was issued and no~ cancelled. r·t was on 

th:...s ground tna.t Mr. Ramsay made his most powerful subm.1.ssion 

and. he was mos":: helpful t.o the.:: court in ci ti.ng R. v. Secretary 

of State for Transport, ex parte Greater London Council (1985) 

3 All b.R. p. 300. There ar..c:. two p<'..:;.SS''lges wh:tch relate t.o 

t:ht.J circumstanc,"s of t.hi:s ca.se:. Tht: tl«?.::idnot.G: on page 301 reads~ 

~H~ld - (1) In principl~ tn~ cour~ 
could in appropr.1.ats proceedings 
hold. to be unldwful part of an 
a.ctminist .. rat...l.VC order or d•..::cision 
whlle holding v~l1a the remalndsr 
of th .. :: ord~r 0!. a';:ClSJ..On. Adnunis­
trdLlVS C!dcrs or decisions to 
wh1cn the principle of sovar2nce 
was appl.1.cablc lncluaed at l~~st 
del0ga~s6 l~gi3laLion anu Stdtutory 
ordars, orders und8r delcg~tca 
s·catul.::o,r:y pow~2.rs, byfolcivls, r:c:solu­
t1ons of local authorit:tcs, plann1ng 
consc:;nts .::.nd. statut.ory d.em.:=tnds £0r 
J..J:lformatJ..on." 

Th~ ot:nEor relevan::: pass.-;.ge to shov~ th9 pr inc1.ple of sev,~HWC0 

in th.1.s cass occurs on page 314. r t r ?cds t.hus ~ 

" ••• ' wnere th"": good rJ.nd -ch:::: bad parts 
ware cl~arly ident~f1anle and thG 
bad pr..~.rt ca:t• b0 s~~pa.rc:~~'~d. f.rom the 
good and rsjocL2d without affacting 
·ch.E~ Vc.;.lidi -cy of t.h0 remaining part~ 
(per Sr:-;.::ph-:2nson, LJ in Thames wJater 
Authority v Elmbris9'e B.C. (1983) 
1 .All E.R. 836 o:t 847, (1963) QB S70 
Dt 585)." 
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There ~s an ~lternativc and bett~r basis which is in 

accordance with the evidence for the 'authority to proceed' to 

be valid. On thJ.s basis no s.s.v'i:~r.~mce is r<3quired. Or..ce t.hs 

'authority to proceed' was received by th~ Resldent Magistrate, 

the provisional warrant c~ased to have affectu ~van if it was 

not spent. Then the Resid~nt Magistrate could heva ~ssued a 

warrant in c-ccordanc8 with section 9(l)(a.) of ths Ac·t. This 

explanation is necessary as ic is not clear ~n this case 

wheth~r ·the Rasiu<e.nt. Iviagistrate rel:1.c~d on the doctrinE of 

severancl;'·. 

For t.h·? bettc:r explanation Ciat<;s arc J.mportant. The 

requisition and accompanying documEnts wcrs rec2i ved by t.he 

MJ.nister of Foreign Affairs around the 7th of May, 1993. The 

provisional warr,;:.nt r&::quested by th::: United States of Ame::cica 

rsceived on 12th March, 1993 vvas g i V8n under the hand of 

the Reside~t Magistrate 12th March; 1993. Yetf the 'authority 

to proceed 1 was not. issued until 2nd Jun-e:, 1993. No explanation 

was gi v2n for the delay, in serving the r1Iinister ~ s 1 authority 

to proceed 1
• No complaint w·as made on behalf of the fugiti.ve. 

To r2i ;:erat;:; it: ao,~s not seem that t.his issue wa.s r.:use.d., 

perhaps because it was nevsr conc:2ded t.hat th2 lregislativE:.: 

process to admi"i the treaty in municipal lavl was completed. On 

this b€-tter explanc::t.:ton, sect-ion 9 ( 1) ( ::,) of the Act is rel0vant, 

since there was no provis.:tonal warrant in forcs. Th3 sect.:ton 

rr~ads ~ 

~9(1) ~warrant for the arrest 
0f a person accused of an 
extraditJ.on offance, or 
alleged ~o be unlawfully 
at largs aft~r conviction 
of such an ofienc£, may 
be issuea -

(a} on rsceipt of a:r:: authority 
to proceed, by a magistrat0 
within the jurisdiction of 
whom such psrson is or 
believed to be." 
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It 1s now appropriate to cit~ paragraphs 4 and 5 of Article X 

of ths tr0aty. They read: 

" ( 4) 

( 5 ) 

A p~rson wno is provisionally 
arrested shall bG discharged 
from cuscody upon the expira­
tion of sixty (£0) days from 
th~ date of arr~st pursuant 
to the application for pro­
visional arrest if the 
0xecutive authority of th~ 
Requested State has not 
racEived the formal request 
for extradition and the 
suppor~ing aocum8nts r8qu~r~d 
by Article VIII. 

The fe.ct that a. person is 
dischargsd from custody 
pursuant to paragraph (4) shall 
no1: prejudica -::he .: x:.:cz.;:i:. tiG_, 
of that person if the sxtradi­
t1on request and the suppor~ing 
·~ocumez-.;.t..:. mentioned 1.n Article 
VIII are delivered at a lat~r 
da.··t.G. Q~ 

Tile manner by which the fugitive was brought to the Resident 

Nagistratc was not 0xpl3.i:ned by either side. Ths fugitive 

could hav€ been in custody on a charge relating to 

municipal law or the Resident M~gistratc could hav8 issu0d ~ 

warrant pursuant to section 9 ( 1) (b) of the l'l.ct. lv.iore 

probable, th0 fugitiv0 was unlawfully detainGd 0fter sixty 

(60) days had ~lapsed since he was in custody on chc provi-

sional warrant. If this was the case, there is nc procedural 

difficulty in apprehending a p£rson already in ~ustody: see 

R. v. Weil 9 Q.B.D. 701; SG8 Ex parte S(,··tiriadis (1975) A.C. at 

p. 36. So it doE:s sc~~~m that. tht~rs was a period when the 

fugitiv'3 might hav•2 been under unlat.vful deu:ntion ana ths 

effect of ~ has boen put 1.n argument: 
1 ••• that detention 

is equal to arrest' Ex parte Sotiriadis, p. 13. Lord Cross 

confirms t.his when he. said .=-.t~ page 31 ~ 

" ••• the latar arrest which takes 
pla.c·; notionally \\'hen hs is 
rGrn&nd~d in cus~ody in pursuance 
of the~ requisi t;.io:r£ on -.;.:.h.G charges 
ther.,:dn r~.;:ferred t.o." 
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It is likely that there hds been a breach and that as a 

consequ~nca th8 fugitlVO was d~pr1ved of his liberty for a 

period. How0v0r, this doss no~ go Lo jur1sdiction. As Lord 

Diplock said in Ex parte Sotiriadis, pp 29-30~ 

~H~beas corpus do~s not provide ~ 
r~_,med.y by WE'Y of appc:=:.l from 
judicJ..al decisions made w1th1n 
jurisdiction. So, as a gcnsral 
rule, upon an appliceLion for ~ 
writ of hab~as corpus to secure 
r8lease of a prisoner detained 
pursuant to an order made by a 
judicial authorlty as a result 
of a judicial h8aring, thu only 
question foz the H1gh Court, 
and for this House on appeal 
from th(? High Court, J..S ~vh8ther 
or not .:he judic1.a.l 3Uthority 
had JUrisdiction to make th8 
ord.r.:cr for his det-ention."' 

There was jurisdiction onc8 there was a valid 1 authori~y ~o 

proce~dv and the fug1tive was b~foro the Res1dent MagJ..strat~. 

Sec sect: ion l 0 { 1) of Ui.~:;; Act. In Athanassiadis v. Government 

of Greece (19~9) 3 AllE~.293 at p. 297; (1971) A.C. 282. Lord 

Dilhorne supports this principle# thus: 

"If t.nc appellant was not lawfully 
in custody after 3rd Julyp h~ 
m15h~ have been able to obtain nis 
r2lease o~fore he came before th~ 
magistrate 1n August, but if that 
were the case, it would not be in 
my opinion z•:ny gJ:ound for holding 
that th,:. wdrrant of commit.tc•l 
issued oa 13th August was invalid. 
Af·u.:r the_; issue of th·-S! war:r_.~-:tt., he 
is not entitlGd t.o his H::lec.:;·;;? now 
on the ground tha~ hs should have 
boon rc1Gas8d before the warrant 
was ..Lssu<:.::d." 

Had the fugitiv<:- been discharg-2d from custody after s1xty (60) 

days had elapsed., h8 could havio· be·~n rcarrE'st:ed. s~.::>c paragraph 5 

of Articl€- X of t.:.'!.e treaty ( suprc~) . Equally, if he we:t:o in 

~ustody, he could be notionally arrested. The upshot of all 

~his 1s that the Resident Magistrate had the author~ty to 

commen~c commi'ctal proce€:dings in this case on t.he basis tha·c 

~he ~~uthcrity ~o proceed' was valid. 
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Was the evidence against the fugitive 
inadmissible on the basis that it came from 
those who participated in the alleged crim'?? 

it ..LS inst:ructivc i:o cit·:' ·thi.:: followi:ng pJLssagc from 

t:h.c t•::stimony of Cham;;..,ka Ch2lds. 

"5. On 3.pproximat:2ly Dcc""mber 215, 1988,. 
l was asked to travel by a1rplan0 
from Dallas -co H2·w York, in. ord-=~r 
to br1ng cocai~~ b~ck to Dallas. l 
was givsn a su1tc2se to deliver to 
New York. I l.:n;..~r dr.:;t.crmlncd thct 
the suitcass was full of currency. 
Upon arrivc1l in N<:>vli York, I v.J,::-,s met 
by 'Prince' and ano~h~r indiv1dual. 
'Prine~· took poss~sslon of th~ monoy 
0nd lC:lb:.:r: :r,::,.turnE:d with numerous bags 
of coca in.:: • Some of t:.hc cocaine vm s 
'cooksd' into cocaine b0s2 and placed 
in fr0ezcr bags. Th2 fr~czer bags 
wars later packed into a su1tcase and 
contaJ.nGd approxima t~ly t'itoO ( 2) k~lo­

grams of cocain-2. r w:1.s g2v'~'n the 
suJ.tcass and instructed to fly back to 
Dallas. On approxlma.t::.::ly Dec0mn0r ?.7, 
198~, I r~turned to Dallas by airplane. 
I was paid approximately $5,000 for the 
trip." 

Then her0 is an extract from the evidence of Gifford Roy 
Plumm~r~ 

"6. After Phill1ps was shot and kill~d 1n 
Dcc~mber, 19ti8, PRINCE ANTHONY EDWP~DS 
b~cam8 a p8rcent.CJ.gc partnE:r 1n the 
organization's profits. PRI~CE ANTHONY 
EDHARDS nad tc b8 prs·s~nt in New York 
each 1:ime ~:hs org.:'l.niza tion w.::ts rl;;!­
supplied with cocaine. On Fabruary 16, 
191:59, l remom2br PRINCE ANTHONY EDiiiiARLS 
nsing p~esent at a residencs in ~ucan­
VJ.llc, T8xas, whlch was used to store 
cocains proc~~ds cz drug monsy. PRINCE 
ANTHONY ED\Ivl-iRDS packsd a. suit.cas,.::; with 
money and l.~ft for Ncvv York. L2.v2r, 
PRHJCE ANTHOl:JY EDWARDS ccdled from Nc.w 
York t'.nd askl'.::d m-2 to s.::.:nd tt.lC' mOJt1~Y 
with a Chameka. Childsu a fcm;::lle couri.ar. 
On ~he return tr1p to Dallas; Childs was 
arrested u t. th•a a irporoc and t hs new 
supply of cocaine was sciz-:o!d by thG polic2." 

The evidence of Petsr Lloyd Atkinson 1s pert1ncnt. In part, 

it rc~ads ~ 

"4. In late August or early S£ptemb0r, 1988, 
I was recruited by Phillips and another 
parson to movQ to Dallas, ~cxas and work 
for Phillips there. Approx1mately thirty 
days lat2r, l moved to Dallas. Pr1or to 
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·my moving to Dallas, I was person~lly 
awarE: that Phillips a.nd PRlNCE ANTHO:t·JY 
EDWARDS obta1.ned multi-kilogram quantities 
of cocain-e from Columbicn National called 
'Poppy" • On on<S: occdsion. 2n approximately 

October, l9og, I was pr~ssnt at PRINCE 
Al'l'THONY EDv~ARD;:;' r::side:ncc 1.n Elmont, Ne-w 
York, just aftar 'Poppy 1 d2livered five 
kilograms of cocaine to PRINCE ANTHONY 
Em'i.hRDS and Phillips f I ~V'::it.c.b.cd PRINCE 
ANTHONYEDWARDS o.nd Phillips,,"'lssist<=.::d by 
other pErsons, repackag~ the cocaine into 
larger plastic bags. Tne cocaine was being 
p:t·epr.,rcd to be t:aken to Dall2is by e: femal~:\ 

on ~noth~r occasion, I was present when six 
(6) k1lograms were deliversd by 'Poppy's' 
worke?rs to PRINCE ldTHONY ED~Jl-\RDS 1 nous~. 
The cocaina was s1milarly r~packaged for 
transportatlon to Dallas. 

5. AftEr arr1.ving 1.n Dallas, I knGw that Phillips 
and PRINCE ANTHONY EDWARDS were part»crs in a 
cocain;; d1.stribur.i.on opt::cr.:>..t.ion. I b~~ca.mc 
av.ra.re of sevoral cocaine a1..st.ribution outlets u 

1..ncluding 3600 Parnell Str2st. wnich were 
sup•ervised by Phillips ci.nd PRINCE AN'I'HO}iY 
Em·JARDS. 'rl'lis oper<:n::.2on started in October 
and continued un'cil D<Sc·:;:mh~r, l98B. 'I'h0. 
ope;:ra.-cion sold approximatoly ;;ix ( 6) kilograms 
of cocaine w2ckly. The cocaine was brought 
t:o Dallas oy couri;:?rs from New York. The 
cocaine was ~hen conv~rted into cocaine base 
or 'crack' and stored in a 'stash house.' 
When n'2cessa.ry "che "c:r:ack" would bs moV'i:'d to 
a 'packag2ng house' u where::' t.he cocain,2 was 
weighed and repackaged into smaller quantities 
for resale, from tlw various outl,ets. Money 
generated from sales would be rcturn~d to tho 
packaging house, where: PRINCE AN'l'HONY EDWARDS 
or Phillips would take pcsscss2on of the 
curr•?oncy. 

6. ln <'1-pproximately Doce:mber 3 l98b 9 I b>:cx·ame a 
~ercentag0' partner with PRINCE ANTHONY 

Bm:JARDS and Phill1.ps in cne cocaine salc"s in 
Dallas. This arrangemo2.:nt:. con'.::inued unt.il 
DecembE:.r 20 0 196~, when Phi.·:.lips vas shot and 
killEd. I, theraaftar, qu1t the partnership 
with PRiNCE ANTHONY ED\imRDS .:o:nd r0turnE·d co 
Nevl Yo1:k." 

As regards ~his evidence ~he respondents sought to 

rely on it tor the offence of nconspiracy to possess with 

intent to distribut0 ana to distribute cocaine" against tha 

fugitl.VC. It was submitted by JY1r. Ramsay that ·this offsnc·~ 

was comrr.i·tted in Scptc·mber of 1988 and th8 trs:,3.ty was not in 

fore~ until 1991. The:: fugit1ve relied Oil. Ex parte Schwartz 

( 1976) 24 vHR at pA 491 ~r;hcrc the Sup:r·0me Cour-c vJrongly hGld 

that conspiracy to contravene ~hs Dang£rous D~ugs Act was not 
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a.n C;.Xtradit:able c:cime; und0r "';.:.he p:rGvious trcc:ty. ThE: treaty 

had a provision which reads: 

''Crimes or offences or a,t-c.~mpted crimes 
or offenc0s connected with the traffic 
in dangerous drugs." 

The ma-c.ter v-;as cons~d·ared in th-3 Bahamas case:;; of u.s. Go.,..rar:aruer.r~ 

v. Bowe (1989) 37 WIR 9 andthe fugitivs Bowe relied on Ex parte 

Schwartz. Hs succeE.:d".';a ir. t!Y:- Court: of .?~ppeal thcr~ ( H·anry, P. 

and Melville; Smith, J.J.A., dissenting). The Privy Council 

uph8ld the diss<::nting judgm:::mt of Smithq J .A. and found that 

Ex parte Schwartz was \·;rongly dcc.1.dcd. Tr"ie following passage 

from Government of United States of America v. Bowe (1988) 37 

W.I.R. at page 2G ~blls the story. 

"For the r~asons statoa their Lordships 
prefer the dissenting judgment of Smith, 
J.A., who sa1d (inter alia): 

'In Re Brisbois, Henderson, C.J. 
saia that this dcscriptlon of 
offenc~s was 'a very locs~ly 
wordBd phras~ and affords a 
very 'Vvide scop6 indeed' and 
that '·::here could be very 
littlG doubt but that the 
cffenc0 of ccnsp~r.1.ng t:o import 
narcotics or dangerous drugs 
would be included'. As indica­
ted above, i\fialonc;, Snr. J. c:1me 
to the some conclusion. I am 
afraid that I have not been able 
to find in the argument even a 
plausible basis for the cont~n­
tion that the conspiracies of 
vlhich the appellan·t is 3.ccuseci 
are not within the crimes or 
offences specifi0d in thG tr~aty. 
It was submJ..ttcd tt.a·;:_ Malono 1 

Snr. J. interpreted the treaty 
and includ<::.d an off:::mce which 
w2,1s nc,t negotiated or inserted 
by the particis. The answer to 
this is that paragraph 24 in 
the treaty is a description of 
off~nces in what Lord Diplock, 
in Re Nie1sen, culls 1 gen0ral 
terms and popular languags 1

• 

If it is sa~d, as ~t was, that 
the consp~racies do not fall 
within this general description 
then a re.::lson why they do not. 
should be given. None was 
suggested. ' " 

'i'he passaqe must be r..:;ad against th<::: earlier passage on pag·2 24 of 

the judgr11-snt wh,zrt: Lord Lowry said~ 

"The fugitive relied on R.v .. Director. 
of Pub1ic Prosecutions, ~x j:a.rte Schwartz 
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(1976) 24 W.I.R. 491, a case 
C:k~cid.~d by the: Suprf:Cms. Court of 
Jc-unc:icu. in which ~:hE-" e;rrcsi::;;:d 
p;:orson • \"lho had bc.:n ccnvictc;;.d 
in the Unit0d ~taL€s of -

'conspiracy with oth~rs to 
sell and to transport 
dangczous drugs with~n the 
jurisdiction of t_h~ United 
States d~str~ct cour~. 
eastozn district of NEw 
Yol.·k 1 

was commi·tt.''"d in O:'Xt.ra.di tio.n. 
pz·oc--:2cuings t-::) a.walc h:;.;r rdtULJ} 
to thG Unitud S~atss. Hor 
applic2tion for ~ writ of hQbeds 
corpus was grantsti on th~ ground 
that conspiri:'~cy to comnu:::.. a.n. 
offf~nce relating to dangerous 
drugs was not an 0xtrad2~abls 
of£12:nce." 

So the offence of conspiracy ~o poss8ss with ~ntont LO dis-

tribute and ~o distribute cocain2 was extraditable under ~he 

ol<i treaty which wc-~s sff€:ci::i vrc.: um::.il 13 tll September, 1991. 

was never quost1oned tnat it was not extrad2table under the 

pr0sent treaty. 

It. was furt.h~;r contondcd on behalf of th~ fugicivo 

, .... 
.J.. ~-

that t:n,;:~r"' must. b~; incicp~nd;:~:nt cvid"'"ncs of a conspirc~cy before 

t.b.::J evidence of a co-consp1.rator 1.s c.timissible. 'I'ne following 

passages in R v Governor of Pentovill€ Prison_. Ex parte Osman(D.C.) 

'1990) 1 W.L.R. 217, were r~l1.ed on for th0 prcposit1.on. At 

paga 315 Lloyd L J s~id~ 

"Evi dencr'" of. a fcllm..r conspir:i·tor 

Nex~ thsrc was an issus as to the 
a.dmissibili ty of S<:>mG of i.'::H:::: 
evidGncc tendered cc. prow" ;.:_hat 
Osm-:.u1 \·ms a party t.o C"-"rta.:Ln of 
Lhe conspiracies. Mr. Rcss-Munro 
acceptGd, of course, the general 
pr1.ncipla that acts or declarations 
of one consplratcr in furthe£ance 
of ths conspiracy arc:: admisslblc 
against a fellm;; conspirat-or t:o 
prove the nature c"nd scope of th,,;:o 
conspiracy. But. first "chcre must, 
he~ submits, b~ indspen.dcnt_ evidence 
to show t~hat Osman vh~s a party to 
th;;o conspiracy. Ot:.l::-c·rwj_s,:; 'chE:. 
argumsnt is circular. The acts and 
omissaon of one conspira.to.r: are 
only a.amissibL~ against t.hc others 
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"on the ground that he is their 
agent.. Thus evidence of a 
conspirator that Osman was a party 
to a particular conspiracy would 
not be admissible against Osman, 
unless that conspirator was in 
fac·t Osman.~ s agent. " 

Further on page 316 the following passage app~~ars g 

11 But as we read the judgment at 
p. 179, Lord Lane was agreeing 
w~th the observations in Cross 
on EvidBnc.ou 6th ed. (1985), p 
527, that there must always be 
some evidence o"th(3r tl1an the 
hearsay svictence of a fellow 
conspirator to prov~ that a 
par~icular dGfendant is party 
to a conspiracy. ProvidtSd 
there is soma other evidcnc~, 
it does not matter in what 
order the evidence is adduced." 

As the learned Deputy Director of Public Prosecutionssubmitted the 

evidence of Childs u Plummer and Atkinson suggest<€::d ·that they werE:: 

eyewitnesses to the o-vert acts of the fugitive and it was from such 

acts that the conspiracy was to bB inferred. Moreoverc tho 

extracts from the €vid<2nce of Childs, Plummer and Atkinson show 

that these co-conspira·tors were ag10.nts of ·the fugitive. That was 

the essential condition for establish2ng that the fugitive was a 

party to °Che conspiracy. Then again that the fact that. the 

witnGsses were in prison wi1an ·t.b:ay gav-::· t.h0ir test:.imony was no 

disqualification. See Schtraks v Government of Israel (1964) A c 

556 at 580. per Lord Rcid;page 603 per Lord Evershe~and page 608 

per Lord Hodson. So considered their evidenc8 was adm1ssible in 

the committal proce"''dings to warrant the (2xtraai cion of the 

fugitive. 

Was the passage of time 
the fugitive committed 
offence .such that it was 
just or oppressive to 
extradite him? 

since 
the 
un-

Bell v Director of Public Prosecutic~s of Jamaica and anothBr (1985) 

2 All E R page 585 was cited on behalf of ~he fugitive en this 

aspect of th-e case. But Bell was within the jurisdiction and it 
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was the dilatory tactics of th:c Public Prosecutor which enabl8d 

Bell ~o succeed in having his proposed trial declared unconstitu-

tional. The period of April 1988 to d&te of the offence tc 12th 

March, 1993 when the provisional warrant. w3.s issued and cx-scuted 

was not a period which would qualify as b~ing unjust or 

oppressiv; for an extradition ca.se. In this cc.se the warrant for 

arrest of the fugitive w<1.s issu2d from the UnitEod St.:.ates District 

Court on D~cember 14, 19H9. The endorsation indicates that the 

Grand Jury re~urned ?- ~rue bill on December 13, 1989, which does 

not suggest delay by the requesting State. The fugitivl2 states 

in his affidavit that he r0turn6d to Jamaica in December, 1989 

although ht; does :not specify which day in D0cember. The important 

fact is that the fug~tive who bears a Social Security No. 124-62-

4707 and an Al~en R"~gisc.rc..tion No. A-35-59o-799 fled from the 

United Stat~s of America in the same month. The ev~dence against 

him was secured in April, 1993. I't must h;:'lve -c:aken some time to 

trace his whereabouts. The request for the fugitive's arres~ was 

made on March 5 6 1993. So, there can be no justifiable complaint 

about d~lay here. The Supreme Court addrBssed the matter, thus~ 

"It is observed chat the offences 
were allegsd to have been committed 
in 1988, the Grand Jury hearing was 
hGld c:md the warr,::mt. of arrest was 
signed in 1989, and the affidavi~s 
of the witnesses sworn to ~n 1993. 
In all t:he c~rcumstancesu t:he 
period of time sinc0 the alleged 
commission of the cff~nccs is not 
so long, nor does the accusation 
against th~ applicant qualify as 
'not made ~n good fa~th' u to impel 
this Court to hold that i~ would 
'oe unjust or oppr£ssiv0 to 
~xtradite 1 the applicant, as con­
~emplated by section 11(3) of the 
Act. 

For the reasons stated above 'che 
appl~cation for th~ issue of ~he 
writ of haboas corpus should be 
refused." 
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The basis of 'this ruling was that t:he delay so called 

could no~ be a giound in this case for finding th&t the committal 

was invalid. Even if it is true that ~h~ fugitive may have been 

unlawfully dstained for a period; no complaint was made on that 

score in these proceedings. The Suprem~ Court has considerable 

experience ~n these matters and it is only since 1991 o::hat appeals 

are permitted to this court. This .is perhaps the f~rst appeal and \"le 

have found no good raason tc review the~r findings. 

CONCLUSION 

It only remains to thank couns~l on both sides for their 

cogertt submissions and to say t.hat I agre:e -vlith th·~ order propos~d 

by Wright , J A. 

-,.---' 

WOLFE, J .. A.: 

I agree. 
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