IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL Q. 43/94 \

BEFORE: THE HON. MR. JUSTICE WR1GHT, J
THE HOW. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICE WOLFE, J

-
BETWEEN PRINCE AWTHONY EDWARDS APPLLCANT/APPELLANT”:
A WD THE DIRECTCR OF PUBLIC

PROSECUTIONS 18T RESPONDEHT

AN D DIRECTOR OF CORRECTIONAL
SERVICES Z2ND RESPONDENT

1an Ramsay and Enos Grant for the appellant

Lloyd Hibbert, Ssnioxr Daputy Dirscior of

Public Prosecutions for the Diraector of
Public Prosecutions.

Lackston Robinson, Assistant Attorney Genaral

for the Dirsctor of Correctional Services

WRIGHT, J.A.:

i have raad the judgment of Downer, J.A. Anc
agres with his reasons and conclusion. The order is that
tne iar be s affirmed, hal ig refuscd and
the ordor balow 1s affirmed, habeas corpus 1s refuscd af

there will be no order foxr CoOsSis.
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In the
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8¢ procszedings the Unitsd Statss of America
seaks the return of the fugitive, Edwards. The Acting

Resident Magistrate, Her Hounour Miss M.V. Hughes, accsded ﬁo
the request for ths fugivive's return, whersupeon, the fugitive
sought judicizl review of his d=tention by way cof habsas corpus
proceedings The Suprum2 Court (Zacca, C.J., Patiorson,

Harrison, J.A.) affirmed the committal order of 2he Resiaent

rate and as a conssguence the fugitive has sought razdress

]
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in this court. Ths £igst respondent is the Director of Public
Prosecutions who marsihalled the evidence on dbehalf of tha

requesciayg State osfore the Resicenc Magistyats, He is so0,

(@)

because thess are criminal procaediags, and paragraph 2 Article
Xv1I of the Treaty reads:

“ T ”mqu@s“@d Stote snall
also provide for the
representation of the
reguesting 3iate in any
procsedings arising in wha
ragusstaed state out of a
request for extraditicn.”

The Director cof Corrszctional Scrvicas designatvad by statuts
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)
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as the executrive in charge of the Supsrinie
Gansral Penitentiary, and who detains the fugitive,is ing
second raspondent. Mi. Ifaen Ramsay for the fugitive advanced an

original grcund of app=cl znd adcéod £ive supplemaniary grounds.

O
i)

Relying con four submissicns, he has contandad with grest for

and crigainality that the writ of hacsas corpus should issu2 o

-
¢}

‘elease nhe fugitive and these submissions regquire carcful
£xamination.

Was nne ovidencs raiied on by the
reguescang Siata duly suthenticated
pursuant ©o soctica L4 of Tne
Excradicion Aci, 188i7

This appeal is permissibis by vairwun of scciion Z21A(L)
of the Judicatiure (Appsllate Jurisdiction) ACT. Tae original

ground chailenged the valiaity of tha svidonce adduced before



the R2sident Magistrats on the ground that the documesnts

were not duly cuthenticatsd. 1t was contendec that in the
absence of proper authcnrticavion that thers was nc admissible
evidencs adduced in th: commitital procecdings. Consegueaenitly,
the warrant of commiccal, the return o thé wric, was invaliid

and habtas corpus must i1ssuc ~ se2 Government of the Federal

Republic of Germany v Sotiriadis (14Y75) A.C. 1 at 3U per Loxrd

Diplock:

"The second raEspsct ia which

cthe court exercises a wider

power in haboas corpus appli-
cations Dyought in sxXtradition
casus$ 1s not ths subject of

apy exprses provision in thc

Act, but is theg reosult of long
e¢stablishzd practice which was
approved by this Heuse in Reg.

V. Governor of Brixton Prison,

Ex parte Schtraks {(1964) A.C.

55¢ ané 1n Reg. v. Governor of
Brixion Prison, ExX parte Armah
(1968) A.C. 192, a case under

vhe Fugitive Offenacrs Act lsel.
Under this practice, the court
will entercain che guastion
whather tnoro was any <Vidences
baforg the magistrate to jusiify
the commitial and, xf i1t finds
that thers was nona, will order
the prisonor to be dischargsed.
Strictly speaking, to commit a
person for trial for an offence
wiizn there is no evidencs thau

he committed it is not to ec: in
sxeess of jurisdictuion but to <ry
in law, since 1t must invelve a
misundcrscanding of the lcgad
nature of tho offernce. Neverthe-
less, in extradivion ca:r~s, the
courts nave assimilated such an
srror of law o acuing L1n CXCeESE
of jurisdiciuion. Acceordingly,
your Lordships would b2 cntiblad
to allow this appeal 1f you wera
satisficd that thers was no
evidenct baefore che magistrate
vhat the respondent nad committed
~ither of tha offences with which
ne was charged. But, 1f thers
was some evidence, you would not
be entitlied teo substituid your own
eppreciazion of its waight ox
cogency for that of the magistirate
upon whom jurisdiction to derermine
whother the evidence is sufficienu
to justify committel is conferred
by saction 1U of zho Act.”




Mr. Lackston Reobinson's response was that a careful analysis
of section 14 of the Extragitiocn Act, 1951 (Thz Act) and the
&ocumentétidn Presented toc the Rasident Magistrate would
show that there was full compliance with the statutory

provisions. Section 1l4{(z2){a) of the Act reaas as follows:

"14(x) A document shall be deemed to
be duly autheniicacted for the
purposes of this section -

(&) 1in the case of a vocumeni wiich
purports tc set cut testimony
given as referred o in sub-
section (l}{(a), if the document
purporis to be certified by a
judge, magistrate or officer of
the Ccuri in or of tiie approved
State in guestion or an officer
of the diplomatic or consular
service of that Stats to be the
original documsnit contalning or
recording that testimony o©r a
true copy of that original
document;

(b) in the case of a document which
purporits to have Deen recgived
in evidence as referred to in
subsecticon (1lj{(b) oxr tc be =z
copy of a documen:t sc raceived,
if the document purports t©o be
cercified as aforesaid to have
bszen, or ©o ba a trus copy of,
a document which has been 50
receivaed; or

{c) in the case of a document which
certifies that a parson was
convicted oy that a warrant for
his arrest was issuad 28
referred to in subsection {(1l)(cj,
if the documeni purports tC be
certifised as aforesaid,

and in any such case the ccocum2nt i1s authen-

cicatea either by the cath of a withess or

by the official seal of a Minister of the

approved Statz in question.”

On a plain resading of subsection 14(2)(a) of the aAct,

if the document "purpcrts to be certified” by among others,
an officar of the Court then the first hurdle will be cleared.
it is therefore necessary to turu to “the document which
purpcrts to be testimony given on oath®” before the Residant
Magisirate. That document contains the crucial testimony of

Chameka Childs, Gifford Roy Plummer and Pater Lloyd Atkinson.

The testimony of these thres deponents purports to be



timony before officers of the United States District ourt

for the Northern District of Texas, Dallas Division. In sach

cas2 the offic i3 a Notary Public. This appsars on the
face of tns documanits, and is furthar supported by tine expert
evidence of Joha P. Lydick, the Fedcral Prosecutor who staites:

“(a) I nave attached to whis affidavit
a tru2e and accuraie copy of the
affidavit or Gifford Koy Plummer
(Exhibit C,) Chameka Childs
{Bxhioit D}, and Petay Lloyd
Atkinson (Exhibit E). Each of
these affiuaviits was SWorn <o
before & notary public duly andg
iegally auinorizaec TO ACMiN1SEEX
an cath for this purpsss. Tha
affiants are subject to penaliy
of perjury i1f the statsmenits are
given falswly. I havs thfoughly
reviewed itnase affidevits snd I
attast thavy the evidonce they
present indicates that Pxincse
Anthony Edwarde is guiliy of the
cffences cparged in the indiciment.”

Thus the first hurdle has peen cleared. Tne further raguirs-
ment of the statute is that the certifisd document LS
authenticated by the oath of & wictness or the official seal
of a Minister of the roquesting State. These affidavits
formed part of the bundle referrsd to as ceriifiad and sealed
by Department of State of the United States of Amorica

it is useful to refer to parts of this docum=ait iR

Srata  1e affized.

Fh

which this szal ¢f the Deparcment o

"o all te whom [hese presar's
shall ccme, Graegiingt

I Ceritify That the document
srzunto annexed is undaxr the
seal of the Departmsnt oE
Jusiticz of whe Unized 5iates

of Amcrica, and that such seal

is entitled zo full faith and

Ccredit.

In tastimony wherzof, I,

Clifford R. Wharton, Jr.;

Acting Secretary of 3cats, have
o

hercunto caused the scal of vhw
Department of Statce to bz afiixed
and my name subscribad by tha
Authenticatcion Office=r of the said
Dzparcment, at the city of



Washington, in tng District of
Columbia, this fourth cay ot
May, 1953.

/s8/ Clifford R. Wharton, JX.,
Acting sucretary of State

by Annie R. Maddux
Authenticarion Officar,
Deparcment of States ¥

The refercnce is mads to the documant hereunto annexed
being under the seal of the Department of Jusiice.But it is clear
from the method of scaling that ihe documents are properly
regarded z2s a document. Here is tho wording under the seal of

the Departmeant of Justices

“1o all to whom thes: pre
shall come, Gresting:

L')

I Certify That Mary Ellen Warlow
whose nams 15 signaed Lo ...
accompanying papcxy, is now, and
was av the time of signing the
same, Deputy Directox, Cffice of
Internetvional Affairs, Criminal
Division, U.sS. Department of
Justice, Washington, D.C.

duly commigsioned and re
cualified.

I~

.. . Whoreecf, I, Jazact Rens
Atroraey General of tha Unitsd
states have hereunto causzc the
$=zal of the Departmz=nrt of Justice
“0 be affixcd and my name €O b&
attestad by the Dapury Assistant
Attornzy General for Administra-
ticn, of whe said Deparininpt on
vhe day and yzar first aboe
wyittan,.

/s/ Janst Reno
Attorney Genaeral

by ...
Acting Deputy Assistant
Attorney Goneral for
Administration °

Once the reguisition and the accompanying evidence
is examined, it supports the submissions of the respondents.
What ware the documents under thse seal of the Department of

Justice referred te by the Secretary of State? That answer

is to be found in the Certification of Mary Ellen Warlow,
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the Deputy Director, Office of International Affairs,
Criminal Division, United States Department ¢f Justice, and

for the moment it is pertinent to cite her Cerrification.

"CERTIFICATION

1, HMary Ellen Warlow, Deputy Director, Office
of Intermational Affairs, Criminal Division,
United States Dopartment of Justice, do hers-
by certify that attached hsreto and prapared
in support of the raqguest for the extradit:ion
of Prince Anthony Edwards from Jamaica, is
the original affidavit of John P. Lydick, an
Assistant United States atiorney for the
Worthern District of Tuxas, sworn to on April
28, 1993, before a Uniced Statns District
Judge for the Wortherm District of Texas. I
furthor cortify that attached to and includeca
as part of Mr. Lydick's affidavit ar«e the
following exhibits:

Exhibit A: A cortified trus and CcorricCt Copy
of the criminal indictment £iled
against Priwmcg Anthony Edwards on
Dacember 13, 1%3%, and cortified
by a Decputy Clerk of the United
States District Court for the
Northern Districi of Texas on
April 26, 1%93; and alsoc inrcluded
in this ¢xhibit is a certified
true and correct copy of the arrest
warrant issued for Prince Anthony
Edwards on December 14, 1989, by an
officer of the Unitaed States
Disecrict Court for the Nortnern
District of Toxas, and cortificd by
a Deputy Clerk of th« abecve-named
court on April 26, 19G3;

Exhibit B: True ana correct ceopics of the
statutas relevant to this casos

Exhibit C: The original affidavit of Gifford
Roy Plummer, swornm to on April 21,
1383, before Dzanna M. Jreonetti, a
Notary Public for tho State of
Penmsylvania, and attached to this
affidavit is a photograph of a man
who Mr. Plummer identifisd as being
Prince Anthony Edwards;

Exhibit D: The original affidavit of Chameka
Cnilds, sworn to on April 1¢, 1893,
beforas Dee Ann chambars, a Notar
Public for the State of Tuxas, and
attached to this affidavit is a
photooraph of a man who Chameka
Childs identified as being Prince
Anthony Edwards;
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Exhibit B: The original affidavic of Peter
Lloyd Atkinsocn, sworn Lo on
Aprari 26, 1993, before Teresa L.
Miller, a Notary Public for &
State of Arizona, zand attack

o this affidavi

graph cf a2 man who Mr. Atkinson
identified as being Prince
Anthony Edwards.

Trues ccpiss of the original documenis are

maintained in the official files of the United
States Dzpartment of Justice in Washington, D.C.

/s/ Mary Ellen Warlow
Dezputy Director
Cffice of International Affairs
Criminal Division
U.S. Department of Justice
Washingten, D.C. 200905

Datce: 30th April, 1993"

Sc these documents were certifiaed by a District judge,
a notary public, an cfficer of the court and authenticated by
twe Ministers of the reguesting Svate, namsly, tae Attorncy
General of tho Deopartment of Justice and the Secretary ¢f State.

The explanation rsgarding certificaticon of testimony on

4

cath which satisfied saction 14(1l){a) of the Act apply to the

f2

warrant of arrest, and tho indictment which satisfy section 14
(L){c)(xi) and 14(1)(b) which cover the warrant and indiciment
and show that they also have been certified and duly authenticatsd.

On this aspsct therziore the fugitive has feiled.

Ware the previsions of the Treaty
incorporatred intc Municipal Law?

No issuz was tzkaen thet the proper procedurss were followed
in the making of the Exuvradition Treaty betwesn Jamaica and the
United States of America. The isszue was whether ths legislation
which incorporated the treaty was completed, having regard to cas

provisions of the Act. The relevant scction 4 reads as follows:
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"4(1) Where any extradition traaty
has bzen made with any foreign
State, whether bafore or after
tha commencament of this Act,
the Ministzy mRy, by ordsrx,
geclare that the provisicns of
this Act shall apply in raespect
of such foreign Stats, subjact
to such exceptisns, adaptacions
or modifications, as the Mnister,
having due regard to the terms of
such treavy, hay deem expediint To
specify in thz order for the
purpcsas of implementing such corms.”

T

Tha evidence before the Resident Magistrate was that

the treaty was ratified on thoe 17th August, 1984 by the

N

United States of america and on the 31st May, 19%1 by
Jamaica. The provisions of the Act are applicable to the
United States by virtue of socticn 4{3) of the Act and The
Extradivicn (Foreign States) Oxder, 1991. The rzlevant word-

ing published in the Jamaica Gazette Proclamation, Rules and

Regulations dated June 27, 1991, is as follows:

"{2} The provisicns of the Act shall
apply in respact of the forcign
State specified in ths schedule
hereto.

Schedules
The United States
of Amcrica

/s/ R. Carl Rattray
Minister of Justicc

Dated this 1llth day of June, 1891°
Then section 4(4) of ¥he Act provides that:s

“{4) An order undzxr this sc¢
shall be subject to 2
tive resolutions.”
Copiges of the affirmative resolution were exhibited by the
rospendents after this court insisted tnat they be produced. That
for the House of Representatives,was gffirmed on the 13th
of August, 1991 and the resolution was affirmed in the Senate on
tha 13th September, 1991, 1t must be peinted out that

zlthougih challenged, the first rozpondent did not ¢xhibit the
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affirm&tlve resolutions befcre the Resident Megistrate oxr in the
Supremz Court. Had these rasclucicons been zxhipitad, there would
have besn no contesi on this 1lssue. Purther, the case whico

suppeorts the proposition that tne rescluticns ought to be produced

Lo show that thz legislative process was completsd was Metcalf v,

Cox {1395)

.C. 3z8. As these rssclutions form part of zZins record

il

of tnis court therce ought to be no issue in future cases concarning
the completion of the legislatiive precess as regards the United
States of America. Tpsr2 1s ancther necessary comment o be made.
The reccrd shows zhat Mr., Soutar whc appeared as junior counssl in

N

the commictal proceedings swore in his affidavit that he roceived

&)

a copy of the treaty from the Dirzctor cof Public Prosecuticns.
Thisz treaty with the resolutiscns cught to have baen publishad in
vhe Gazette when the rasclutions wers zffirmed in both Houses, but

t has not been shown to have bzen done: €3¢ seciicns 30(2) and 31

[ N

]

of the Interpretation Act as well as section 5 of the Jamaicza
Gazecis Act. Sections 22, 24 and 25 of the Evidence Act provide
slternative methods of procf. Had that been dong, it is doubtful
if it would have been coniended on behalf of the fugitive that the
creaty was not part of municipal law. Once thers was ths affirma-

rive rosolutions the treaty was enforceablz: see R. V. Sheer

Metalcraft Litd. (1954) 1 $.B. 586.

Did the Resident Magistrate have
jurisdiction to commence commitial
proceadings?

Seciiocn 9§ of uthe Act and Article X of ihe wriaty makes
provision for the arrist Dy provisional warrant and commencement
sf proceedings befors the Resident Magizzrate, See in xe Bluhm

(1901) 1 X.B. 764, 789 zpproved in Sotiriadis at p.37 per Lord

“fn zuch a case, osaling with the
Swiss treauvy, L was observed
that the object cf tha time was
',.. To protect the prisoner
against whom & Ccasz for

committal was not made out
from being detainza for a
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longer psriod than two monchs
upon suspicion,...’': In

re Bluhm (1901) 1 K.B. 764,
769, Although that observation
certainly favours the argument
presented for tha fugitive res-
pondent, 1t must, 1n my view,
bae read subject to the material
fact vhat the issuc of the pro-
visicnal warrant is, in the
Swiss treaty, made part of the
contractual agreement...”

Then scction 9(1) reads in part:

"9(1}A warrant for th

(b)

Iin this

e arrest of a
person accus=d of an ¢xtradi-
tion offence, or alleged to be

lawfully at lergs alter
conviction of such an offence,

may be issuced -

without such an authority, by
magistrate upon information

+hat such person is Li Jamaica
or is balieved tc be on his
way to Jamalca; SO, AOWEVeL,
thaet the warrapnc, 1f issued
und=r this paragraph, shall be
provisional only.”

case @ provisional warrant was issued on

March 12, 1993 pursuaini To s2ction 9(1){(b) of the Act.

was done at the

V]

=

The plain inference is that the Minister deciaad that

it

nstance of the Unitad Statcs of America.

proccedings should be commenced 25 he issued &n authority

o procesd as ne

was obliged to do by virtue of g=ction

of the Act. It is thercfore now useful to cite saction

which provides:

019(4)

Where a provisional warrant is
issued, the magistrate by wionm

it is issu=d shall forthwith

give notice of the issuc to the
Minister and transmit to him

the information and avidenca OF

a certified copy of the informa-
+ion and wvidence, upon which it
was issucd; and the Minister may

in any case, and shall, if he
diocides not to issus an authority
to procued im respect of ine

person to whom tha warraat relates,
by order cancel the warrant and, if
that person has been arrested there-
undcer, discharge him from custoedy.”

16

9(4)
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It se=zms that the Resildent Magistrate gava notice to
the Minister and since cthe Ministsr did not cancel the provi-
sional warrant, then he was bound to issuc nis Yorder o
proc2cd", which he did on the Znd of June, 1993. By then tha

fugitive ought to have been relzascd as sixty (60) days had

clapsed since he was arrvsted on a provisional warrant

PN

oo

paragraph 4, Article X of the Treaty. To reiterate the provi-

sional warrant was dated 12th March, ths Oraasr to Proceed, Znd

Jung, 19¢3. If the prosecuticn was raady with the roeguisite
evidence, then committzl procsedings could commencs, and they
were on ths 2¢th Cctober, 19943,
Section 10 so ordains, and to appreciate its signif-
icance it is necessary te cite it in full. The werding is

as follows:

*10(1) A person arrested in pursuanc
of a warrant issuced under
section 9 shall, unlsss
previously discharged under
subscction (4) cf that scction,
be breought as soor as practicable
bzfore a Magistrave (in this Act
referred to as "the court of
committal®™) who shall near the
case in the same manncr, as
nearly as may be, as if he wers
sitting as an cxamining justics
znd as if thai person wars
breught before him charged with
an indictable offance “ommitted
within [is Juvisdiction.

[{Emphasis supplied]
It is clear that gonerally the fugitive cculd be brought
cither on the provisiocnzl warrant or on 2 fresh warrant base
on the reguisiticn to surrender the fugitive. The thrust cf
Mr. Ramsay's submissicn on this aspcect of tho case was that
the order to procged by the Minister was not in compliance
with saction 9(4) cf thc Act. 8o the order must be examined.

Here ig how it was worded:
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“THE EXTRADITION ACT, 1991
AUTHORITY TO PRCOCEED

=h
O
[

& Resident Magistrate
the Parish of 81u. Andrew

WHEREAS a reguest has been duly
made ©o ma, Keith D. Knight,
Minister of Natiomal S=acurity
and Justice, on behall of ths
United sStates of Americe for
the surrznder of Prince Anthouy
Edwards a.k.a. "Prince” and
"rRainford Cwens® accused of (1)
Conspiracy to posssss with
intent vo distribute and to
aistribute cocaine, (2) Aiding
and ebetting travel in intes-~
stote commaerce for thi purposc
of distriburing drug proczeds,
(3) kiding and absatiing the
possassion with intont to
distribute cocaine,

NOW I HEREBY, by this Order
under my hand and sval signify
to you that such raguast has
been made and reguire you to
issue your warrant for the
apprahension of such fugitivs
provided that the conditions or
the Extradition Act, 1891,
relating to the issus of such
Warrant axre, in your Jjudgement
complied wich.

Given under the hand and szl of
the urndersigned Minister of
Naetional Security and Justica
chis 2Znd day of June 1953.

/s8/ K. D. Kuight
Minister cf National
Security and Justice”

i Excess emphasizad]

it was coatended for the fugitive that onm a literal

o3

reading of the ‘ounhority <o proceed® the Rasidcnt Magisirate
was Girwcted to issue a warrant of apprehension which
demonstrated that the Minister did not apply his mind to

+he issue. This submission ignored paragraph 4, Article X

of the Treaty which stipulated that ths fugitive ought €O
have boen released after sixty(el) days if the requisition
and supporting decuments ware not received. SO 1T was

necessary for the fugizive to be prought before the



Resident Magistrate. Mr. Lackscon Robinscn in reply
was content to rely on the ruling of the court bealow.
It states:

"It follows that, sceing that
the Ministsr did noero, as &
consaquancs, cancel the provi-
sional warrani, nor order the
discharge of the applicant, he
was granting his permissiopn Lo
the Resident Magaistratne to
conduct proceedrings for
committal.”®

in so far as this passage suggsastis that it was
upnecessary to zxamine the valadity of the 'order %o
preceed’, it cannot be supported. It was further
contended con behalf of the fugitive that the Resident
Magistraite failed tc grasp the implications of section

10(3) which provides that:s

"(3) Where the person arrested is
i custody under a previsional
warrant and no authority to
proceed has been received ia
raspect of him, the court of
committal may, subject to sub-
section (4), fix a reasonable
perioa (of which the court shall
give notice to the Minister)
aftcr which he shall be dis-
charged from custody unlaess an
authority te procesd has bzen
received.”

Tt does not saem that the Resident Magistrate
appliad her mind to this section. in fairnsss to hexr she
was probably supplied with tha Acu for the first time whan
commictal proceadings commanced. In such circumstances it
would be for the Dirmctor of Public Prosecutions to bring
rhis section to her attention.

As to whether on a propsr CONStLructLion of the
Minister's order it was a valid ‘autherity to procecd’=
the submission on both sides were based on the assumption
that the provisional warrant was not spent. Why did they
so ascume? For the fugitive it was contendad that ths
rreaty was nhot part of our municipal law. 30 the provi-

sions in the treaty on provisicnal wari:znpt WwWere ignored.
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On the othar hand the responaents did not think it necessary
te refer o this aspect of ©he@ treaty to support ths validity
of the committal crcer. If :this assumption was correct, then
the excess in the Authority to proceed, shows that tho ramain-
ing part ds valid within the intendment of soctiom 9(4) of tie
Act. in relying on severance as a ruls of ceonstruction to |
make tine Minister's ‘authority to procasd'! cifective, it was
appropriate to delete the surplusags and thon tne cocument

weuld be a proper ‘authority to procsad’. clation as

emphasizad pravicusly weould nave becn appropriets bacause a

provisicnal warrant was issued and not cancelled. It was on
this ground that Mr. Ramsay made his most powerful submission

and he was most helpful to tha court in civing R. V. Secretary

of State for Transport, ex parte Greater London Council (15385)

3 511 E.R. p. 30U0. There arc two passages which relate te

the circumstancas of this case. The headnote on page 301 reads

"Held - (1) In principle ths courc
could in appropriats procecdings
nold to be unlawful part of #n
administrative order or dacision
while holding valid tho remaindsr
of ths ordar or ducision, Adminis-
travive ordcrs oxr decisions to
which the principls of szoverance
was applicable incluaed at loast
delegated logislaction and statutory
orders, orders undsr delegataed
statutory powers, byslaws, resolu-
tions of loczl authorities, planning
conssnts =ad statutory demands fox
informacion.”

The otner relevani passage to show the principle of sevaranc?

in this cass occurs on page 3L4. It raads thus:

w Jtwnere the good and ths bad parts
were clearly identifiable and the
bad part can ba separated from the
good and rsjeciad without affzcting
che validicy of the remaiaing part
(p2r Stephenson, LJ in Thames Water
Authority v Elmbridgse B.C. (1983)
1T A1l E.R. 826 At 647, (Lyg3) 9B 570
at 585)."
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There is an alternative and betver basis which is in
accordancae with the 2avidence for the 'auilhority to procezd’ to
be valid. On this basis no severance is required. OCnce the
‘authority to proce=d' was rocaived by ths Resident Magistrate,
the provisional warrant cuwased to have affech, aven if it was
not spent. Thaen ths Resident MHagistrate cculd have issued a
warrant in accordance with section 9(1){z) of the Act. This
explanation is necessarxy as it is nct clear in this case
whether the Resicdent Magistrate relied on the doctrine of
severance.

For th?2 batter explanation dates arc important. The
requisiticn and accompanying dcocuments wers recsived by the

. The

(V3]

Minister of Fecrocign Affzirs arcund the 7th of May, 199
provisional warrant requestad by tht United States cof America
received on 12th March, 1983 was given under the hand of
the Resident Magistrate 1l2th March, 1993. Yet, the 'autheority
to procead®' was not issued until 2nd Juns, 1993. N2 explanation
was given for the delay, in serving the Minister's ‘authority
to procsed'. No complaint was made on behalf of the fugitiva.
To reiveratsz it acses not seem that Lhis issus wWas raised,
perhaps bscause it was nevsr concoded that the legislative
process to admit the treaty in municipal law was completsd. On
this better explanztion, section 9(1)(&) of the Act is relevant,
since there was no provisional warrapt in forcs. Thz section
reads:
“9(1) A warrant for the arrest
¢f a person accused of an
axvradition cffance, or

alleged ©o be unlawfully
at largs aftar convicticn

[e LI

cf such an cfifence, may
be issusd -

{z) on receipr of an authority
to proceed, by 2 magistrats
within the jurisdiction of
whom such person is or
believed to be."
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It is now appropriata to cite paragraphs 4 and 5 of Article X

of thz treaty. They read:

“{4) A person who is provisionally

arrcsted shall be dischargsd

from cusctody upon the expira-

tion cof sixty (50) days from

the dare of arrest pursuant

toc the application for pro-

visienal arrest if the

executive authority of the

Requested Statas has not

raceivad the formal request

for zxtradition and the

supporiing documents required

by Arcicle VIiII.

{5) The fect that a person is

dischargad from custody

pursuant to paragraph (4) shall

not prejudice the «xtradztic..

of that person if the extradi-~

tion request and the supporting

.ocuments mentioned in Article

VIII are delivered at a later

data.”
The manner by which the fugitive was brought to the Resident
Magistrate was not sxplained by either side. The fugitive
could have been in custody on a charge relating to
municipal law or the Resident Megistrate could nave issued a
warrant pursuant tc section 9(1)(b) of the Act. MoOre
probable, the fugitive was unlawfully detainead «frer sixty
(60) days had =2lapsed since he was in custody on the provi-
sional warrant. If this was the case, there is nc procedural
difficulty in apprehenaing a prrson alraady in custody: S0%

R. V. Weil 9 Q0.B.D. 701; see EX parte soeririadis (1975) A.C.at

p. 36. 50 it does seam that there was a pericd when tha
fugitive might have been under unlawful detention ana the
effect of Weil has boen put 1n argument: " ...chat detenticn

is cqual to arrest’ EX parte Sotiriadis, P- 13. Lord Cross

(13

confirms this when he said at page 31

w__.the latsr arrest which rakes
placz notionally when he 1is
remanded in custody iR pursuance
of the requisition on the chaxrges
therein refsrred to."



it is likely that there has been a broach ané that as a
conszquence the fugitive was dsprivaed of his liberty for a

period. However, this does not go Lo jurisdiction. A4as Lord

Diplock said in Ex parte Sotiriadis, Pp 2%-3C:

"Habeas cerpus doas not provide a
rzmedy by way of appaeal from
judicial decisions mads within
Jurisdiction. So, as a genara
rule, upor an spplicaticn for
writ of nab:as corpus to socurs
reélease of a2 prisoner detained
pursuant to an order made by &
judicial authority as a result
of a judicial hearing, the only
quazsticn for the High Court,
and for this House on appeal
from the High Courv, is whether
or not the Jjudicial autheority
had jurisdiction to makc tha
oxrder for his detantion.®

U e

D

i

There was jurisdiction onc: there was o valid ‘authority to
proczzd’ znd thz fugitive was before the Residen:i Magistrate.

Sec saection 10(1) of tne Act. In Athanassiadis v. Government

of Greece (19v9) 3 AlLER.Z93 at p. 297; (1971} A.C. 282. Lord

Dilhorne supports this primciple, thus: B

"If the appellant was not lawfully
in custody aftsr 3rd July, ho
might have been abla to cobtain
releass pefore ho came befors t
magistrate in August, pbut if th
wers the case, it would not be in
my opinion any ground for helding
that tha warrant of commitrel
issucd on 13th August was invalid.
After tho issus of the warr.at, ha
is not entitlsd Lo his ral2scs now
on the ground chat he should have
been released before the warrant
was issu<d.”

nis
ha
at

Hdad the fugitive been discharged from custody after sixcy (60)
days had elapsed, he could have beon rearrested- S4@ paragraph
of Article X of the treaty(supr«). Egually, if he werce in
~custody, he could be notionally arrested. The upshot of all
*his 1is that the Resident Magistrate had the authority to
commance committal preceedings in this case onr the basis that

he ‘'autherity o procced' was valid.



Was the evidence against the fugitive
inadmissible on the basis that it came from
those who participated in the alleged crime?

Lt s imstructive te cits the following passage

tostimony of Chameka Childs.

"5,

Oy 2DProXimats ly December 2o, 1988,

i was asked to itravel by airplane

from Daliass to How York, in order

to bring cocainz back to Dallas. 1
was givan & sulitcase 1o deliver to
New York. I laier determined that

th¢ suitcass was full of curreacy.
Upon arrival in Now York, I was mac

by ‘Prince’ and ancrthur inaividual.
"Praimca' toock possession of the monay
and latsr oeturned with npumerous bags
cof cocainse. Some of the cocains was
'ecockad' into cccaine base and placed
in freezer bags. Tha froczer bags
ware later packed into 2 suitcase and
containad FpprqumEC :ly twe (2) kile-
grams of cocaine. I was gaivon the
suitcase and inscructad to f£ly back to
Dallas. On approxim3taly Decembor 27,
1988, I returned to Dallas by airplans.
I was paid approximately $5,000 fcr the
Lrip,”

Then here is an extract from the evidence of Gifford Roy
Plummex

116.

After Phillips was shot and killad in
December, L%¢8, PRINCE ANTHONY ZEDWARDS
becama & percentage partner in the
organization‘s profits. PRINCE ANTHONY
EDWARDS nad to be presant in New York
each time the organlzatlion was xe-
supplied with cocains. On February 1o,
199, I rememebr PRINCE ANTHONY EDWARLS
being piasent at a residencs in bucan-

ville, Texas, which was ussd to sitore
cocaing procoads cor drug monzy. PRINCE
ANTHONY EDWARDS packed a suitcas:s with
meoney and lzft for New ¥Yoxrk. Later,

PRINCE ANTHONY EDWARDS 0ull@d from Now
York and asked me to sind the moaly
with & Chameka Childs, a fomale courier.

Cn the return trip to Dallas, Childs was

arrested at th2 airport and the new

supply of cocaine was seized by the policz.”

in late Augqust or =arly September, 1986,
e

I was rocruited by Phillips and anctiislx

person to move to Dallas, Yoxas and work

1 part,

for Phillips there. Approximately thirty

days later, i1 moved to Dallas. Prior to
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‘my moving ©o Dallas, I was personally
aware that Phillips and PRINCE ANTHOHNY
EDWARDS cbtained multi-kilogram guantitices
of coucaine from Celumbien National called
‘Poppy' + O one oCcssiocn, in approximatcly
Octobzyr, 1938, I was pressnt at PRINCE
ANTHONY EDWARDS' rosidence in Elmont, Now
York, Just efter ‘Poppy’ dzlivered five
kilograms cof cocaine o PRINCE AWNTHONY
EDWARDS and Phillips, [ watched PRINCE
ANTHONY EDWARDS and Phillipsg,assisted by
cther persons, repacksag: ths cocainge iate
larger plastic bags. The cocaine was being
preparcd to be taken to Dallas by 2 female
on ~nothicr occasion, I was present whon six
{6) kilograms wore deliverad by ’'Poppy's’
workers to PRIWCE AJTHONY EDWARDS' house,
The cocaing was similarly repackagad for
trensportation to Dallas.

5. After arriving in Dallzas, I knew that Phillips
and PRINCE ANTHONY EDWARDS weore pariners in a
cocaing distribuvion operation. I baecame
aware of saveral ceocaine aistribution cutleis,
including 3600 Parnell sStyest, which were
supervised by Phillips and PRINCE AWTHONY
EDWARDS. This coperacicn started in October
and continuad until Deczmber, 1988. The
operation scld approximatcely six (¢) kilograms
of cccaine waokly. The cocainc was brought
tc Dallas by courizrs from Wew Yerk. The
cocaine was thon convsrted into cocaine base
or ‘crack’' and stored in a ‘stash house.’

When nscassary the “crack® would be moved Lo

a ‘packaging house ', whars the cocains was
weighad and repackaged into smallor gquantitics
for resale, from the various outlats. Money
generated from sales would be returpad to tho
packaging hcuse, where PRINCE ANTHONY EDWARDS
or Phillips would taks pessossien of the
currancy.

6. In approximatasly December, 198¢, I bocame 2
‘percentags’ partnar with PRINCE AHNTHONY
BDWARDS and Phillips in the cocaine s#les in
Dallas. This arrangement continued until
December 20, 1%8y, when Phitlips was shot and
killz=d. I, ithercafiox, quit the partagrship
with PRINCE ANTHONY EDWARDS and roturned to
New York."™

As regards this evidence che respondents sought to
rely on it for the offence of "comspiracy toe possass with
intent to distribute and to distribute cocaine” against tha
fugitive. It was submitted by Mr. Ramsay that tiis offence

he treaty was not in

(—{:«

was committed in Scptember of 1988 and

force until 1991. The fugitive relied on EX parte Schwartz

(1978324 WIR at p. 491 whaere the Suprema Court wrongly held

that couspiracy ito contravene the Dang2rous Diugs AcCt was not



an extradivable crime under the previcus treaty. The treaty
had a provision which reads:

"Crimes or cffences or attempied crimes

cr cffences connectaed with the traffic

in dangercus drugs.”

The matter was considared in the Bahamas case of U.S. Couverament

V. Bowe (1989) 37 WIR 9 and the fugitive Bowe relied on Ex parte
Schwartz. He succeedza in the Court of Appeal there {Henry, P.
and Melville; Smith, J.J.A., dissecnting). The Privy Council
upheld the dissenting Jjudgment of Smith, J.a. and found that

Ex parte Schwartz was wrongly decided. The following passage

from Government of United States of America v. Bowe (1988) 37

W.I.,R. at page 26 tells the story.

"For the reasons stataed thoir Lordships
prefer the dissonting judgment of Smith,
J.A., who said (inter &lia):

'In Re Brisbeis, Hendsrson, C.J.
said that this daoscription of
cffences was 'a very locszaly
worded phraste and atffords a
very wide scopeé indeed’ and
that 'there could be vary
little doubt but that the
cffence of ccnspiring to import
narcotics or dangerous drugs
would be included®. As indice-
Led above, Malone, Snr. J. came
to the same conclusion. I am
afraid that I have not been ablc
te find in the argument aven a
plausible basis for the contzn-
t“ion that the comnspiracics of
which th2 appellant is accused
are not within the crimos or
offences specifizd in the tr=zaty.
it was submittoed that Malono,
Snr. J. interprated the treacy
and included an offence which
was not negotiated or inscerted
by thoe partiss. The answer to
this is that paragraph 24 in
the treaty is a description of
cffonces in what Lord Diplock,
in Re Nielsem, calls 'general
terms and popular languags'.

if it is saxid, as 1t was, that
the conspiracics do not fall
within this general description
then & re=ason why thazy do not
should be given., None was
suggested,'”

The passage must be rcad against the sarlier passage on page 24 of

the judgment where Loxd Lowry said:

“Phe fugitive relied on R.v. Director
of Public Prosecutions, =X parte Schwartz
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(1976) 24 W.I.R. 491, a case
decided by the Suprems Court of
Jamaica in which the arrested
pirson; who had been convictaed
in the United staves of -

'conspiracy with others to
sell z2nd tc transpor:n
dangorcub drugs within the
Jurlwdlctluﬂ of tha United
Startes district cou rc,

castern disrtrict of Hew

/)

York?®
was commitiad in exXtradition
Procaculings Lo await hur roturn
to the Uuiﬁ%& Srates. Hor
application for a writ of huabeas
Corpus was Y

& 1 tho ground
that coaspi racy Lo commii &n
offfencs relating te dsz angsrous
drugs was not an extradi.ablsa
ctfence.®

’3
LQ,
[
1
o}
Inl
P (l?’ )
¥}
O
o]

50 the offence of conspiracy to possa2ss with incent o dis~
tribute and o disiribute cocain: was oxtraditable under che
old treaty which was zffective unvil 13cn Scptember, 19%1. It
was never dquostioned that it was not extraditable under the
present treatcy.

It was furthsr countonded on behalf of the fugicive
that tasre must be independsant cvidence of a conspiracy before
the evidence of a co-conspirator 1s admissible. Tne following

passages 1n R vV Governor of Pentoville Priscn, Ex parte Osman (D.C.)

(19906) 1 W.L.R. 277, were relied on for ths proposition. At
page 315 Llcyd L J said:

"BEvidence of a fellow conspirator

'¢ere Wdo an issue as to ths

evidanca tenu%r, fote p?ov* pn&t
Csman was & p3rity Lo certain of

Lie uOBSplldCLhM. Mr. Rcess-Munro
accepted, of course, the gemera;
principls that acts or aeclarations
of one comspirstcr in furthecance
of the comspiracy arxse admissiblae
against 2 fellow comnspirator ©o
prove tho nature and scope of ths
conspivacy. But first there mgst,
he submits, be indspendont €ViGence
to shoew that Osman was a party to
the conspiracy. Ctherwisa the )
argument 1s circular. The acts and
cmission of one conspirator are
only admissible against the others
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“on the ground that he is their
agent. Thus evidence of a
conspirator that COsman was a party
Lo a particular conspiracy would
not be admissible against Osman,
unlezss that conspirator was in
fact Csman’s agent.”

Further on page 316 the following passage appaars:

"But as we read the judgment at
P. 179, Lord Lane was agreeing
with the observations in Cross
on Evidence, 6th ed. (1985), p
527, that there nustc always be
some evidance othar than the
hearsay =vidence of a fellow
conspirator tc prove that a
particular defendant is party
to a comnspiracy. Provided
thare is some other evidence,
it does not matter in what
order the evidence is adduced.”

A4S the learned Decputy Diroctor of Public Prosecutions submitted the
evidence of Childs, Plummer and Atkinson suggested thar they were
eyewitnesses to the overt acts of the fugitive and it was from such
acts that the conspiracy was to be inferred. Moreover, the
extracts from the gvidence of Childs, Plummer and Atkinson shcw
that these cc-conspirators were agents of the fugitive. That was
the essential condition for establishing that the fugitive was a
party tc the conspiracy. Then again that the fact that the
witnesses were in  prison when they gave thoir testimony was no

disqualificaticn. See Schiraks v Government of Israel (1964) A C

556 at 580. per Lord Reaiq;page 603 per Lord Evershed; and page 603
per Lord Hodson. So considered thelr evidence was admissible in

the committal proceedings to warrant the extracition of the

(t]

fugitive,

Was the passage of time since
the fugitive committed the
offence such that it was un-
just or oppressive to
extradite him?

Bell v Director of Public Prosecuticns of Jamaica and another (1985)

2 All E R pags 585 was citcd on behalif of the fugitive con this

aspect of the case. But Bell was within the jurisdiction znd it
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was the dilatory tactics of thz Public Prosecutor which enablad
Bell vo succeed in having his preoposed trizl declared unconstitu-
tional. The pericd of April 1988 to date of the offence tc 12th
Merch, 1993 when the provisicnal warrani wags issucd and executed
was nct a period which would gqualify as being unjust or
cppressive for an extraditicn case, In this case the warrant for
arrest of the fugitive was issusd from the United States District
Court on December lé, 19%989. The endorsation indicates that the
Grand Jury rexrurned 2 true bill on December 13, 1982, which dogs
not suggest delay by the reguesting Staete. The fugitive states
in his affidavit that he returned te Jamaica in December, 1589
although he dces not specify which day in Decembsr. The important
fact is that the fugitive who bears a Social Security Neo. 124-62-
4707 and an Alien Registraticn Ho. A-35-590-7%9 flad from the
United States of america in the samz meanth. The evidence against
him was secured in aApril, 1993. It must have taken some time ©O
trace his whereabouts. The request for the fugitive's arrest was
made on March 5, 1993. So, there can be no justifiable complaint
about delay here. The Supreme Court addressed the matter, thus:

"It is obssrved chat the offances

were alleged to have baen committed

in 1988, the Grand Jury hearing was

held and the warrant of arrest was

signed in 1989, end the affidavits

of the witnesses sworn to in 18992,

In all the circumstances, whe

period of tims since the alleged

commission of the cffoncas 1s not

so long, nor do2s the accusacion

against th2 applicant qualify as

‘not made in goed faith', to impel

this Court tc holg that it would

'pe unjust or oppressivae to

extradite® the applicant, as con-

templated by section 11(3) of the
Act L]

For the reasons stated above the
application for the issue of the
writ of habcas corpus should be
refused.”
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The basis of this ruling was that the delay so called
could not be a ground in this case for finding that the committal
was invalid, Even if it is true that the fugitive may have becn
unlawfully detained for a period, no complaint was made on that
score in tha2se proceedings. The Supreme Court has coasiderable
experience 1in these matters and it is conly since 1551 that appeals
are permitted to this court. Tikis 1is perhaps the first appeel and we
have found nc good razsson tc review their findings.

CONCLUSION

It only remains to thank couns2l on both sides for their
cogent submissions and to say that I agree with the order proposed

by Wright , J A.

WOLFE, J.A.:

I agree.




