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IN THEE COURT OF APPEAL

RESIDEHT MAGISTRATE®S CiviL APDEAL

MOTION HO. 6/94

BETWEEN: THE HON. MR. JUSTICE RATTRAY, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A.

BETWEEN MR. & MRS. VALRIE EDYWARDS APPELLANTS,/DEFENDANTS
A ND MR. & MRS. DOUGLAS GAREL KESPONDENTS/PLAINTIFFS

R.N.A. Henrigques, Q.C. and Miss Antoinette McKain instpucted
by Taylor, Deacon and James for Respondents/Plaintiffs

Richard Small and Miss Fara Brown for Appellants/Defendants

- May 9, 12 and 24, 1594

RATTRAY P.:

.
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As promised when we gave the decision of this Court
ocn May 12 in faveour cof thes respondenis/plaintiffs we now stats
ouxr reasons.

On the 10th February 1554 His Honouyr Mr. A.&£. Huntley,



possession was snforced they would be faced with a fait accompli

which could noit be rectified by the Court of iAppeal. The appli-

cation for the stay was rafused by the Resident Magistrate.

appelliants/defzndants the Hon. Mr. Justice Wright, Judge of Appeal,
made an orxder to stay sxecuticon of the Resident Magistrate's order
for reccovery of possession until the hearing of the appeal. The

Court of Appeal is now moved to discharge the order of Wright J.A.

The formal order of Wright J.4A. shows the raspondents/plaintiffs
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as not being regpresented at the hearing before him. However,

joN

Mr, Richard Small, Counsal fcr the appellants/defendants informad
us that reprasentations were made by Counsel on behalf of che

appellants/defandants before Wright J.A. 2lbsit after he had already
made his order. These representaticns failed to move Wright J.4.
te reverse or vary the order he had sc recently made. We accept

this but nothing turns on it.

Mr, Small's submissions made with a view to have

excluded from ocur consideraticn material in the affidavit of

t
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making refesrencss to ithe non—~pavment of costs crdezrad by the

that there was nc submission before Wright J.A. toe this effect did
not find favour with us as we sought to gat tc the real issues in

-

+the matter on a conziderzticn of all the relevant material.
Mr. R.,H.A., Henriguses, $.C. has submitted to us that

Wright J.A. had no power to make the orxder staying execution by

virtue of the provisions of Saction 256 of the Judicature (Resident



The appointed

“There shall be no stay of proczedings
on any Jjudgment SXCePL upen payment
into Ceourt of the whole sum, if any,

found by the judgment, and cost if
any, or unless the Resident Magis-
trate on cause shown, shvll s2e fit
to order a stay of proceedings”.
not been paid and furthermere the Resident Magistrate

"(a) subiect tc the prov
this Act the jurisdi
powers of thes forme
Appeal immediately
the appointed day:

(b) such other Jurisdic
powers as may be co

upcn them by this
enactment?
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with the law pefore the

there was no material te suggest that

wrong. Wright J.&.
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Mr. Small
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Rule 33 of the Court of aippeal Rules
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Title 11 which is head

and therefore would not
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ACt reads as follows:

“The provisicns of this Act conferriag
a right of appesal in civil causes

and mattars shall ke construed
likberally in favour of such a right;
and in case any of the formalities
prescribed by this Act shall have
inadvertently, or from ignocrance or
necessity omitted tc be observeg it
shall be lawful for the Court of
Appeal, if it appear that such
omigsion has arisen from in-
advertence, ignorance Or necessity,
and if the justice of ths case

shall appear tc so ragulirse, with or
without terms, to admit the
appeliant to impeach the judgment,
order or preoceszdings appealed from”.

The problem here does net arise because a provision

cf the Act conf
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inadvertence, ignorance or nacessity to obsserve any of the
formalities prescribed by the Ac:t. The stark guestion is whether
Wright J.A. had the jurisdiction te stay oxecution cf the order of
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h to possession., Section 256

ot
®
>
e
¢}
1=t
o
o
0
H
Al
ot
b=
o]
3

Resident Magistrat
therefore cannct be relied upon to determine that guestion.

This brings us to the real gusstion ~ which is whether

Jete

this Court without any specific statutcry authority has an inherent
jurisdiction tc grant a stay of exscution in order %o ensure that
the right of appeal is not frustrated?

Under the provisicns of Secticorn 2586 cof the Judicature
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(Resident Magisirates) Act on the appellant complying with cerxr
reguirements “the Magistrate shall draw up, for ths informaticn of
the Court of Appeal, a statement of his reasons for the judgment,

decree, or order appealed against”. It is conseguent on this that

the appellant within twenty-one days after he had received & notice

of the lodging of the reasons for judgment is reguired to draw up
and serve on the respondent his grounds of appeal and file it

with the Couri.



The Resident Magistrate not having f£iled his rsasons
for judgment the appellants/defendants are unable to move the
appeal to the stage where it can come before this Court. The
result is that the date for the delivery of possessién of the
premises 6th of May 1994 would have been long passed before the
matter could come oun for hearing before the Court of Appeal.

Mr. Small's complaint is that the failure of the
Resident Magisirate to perform his duty in this regard would
inevitably frustrate the appellants/defendants’ right of zppeal
unless there is a stay of exzcuticon. Any crder on the appeal in
favour of the appellants/defendants would be completely nugatory
since they would by then have had to give up possession of the
premises.

We agree with Mr. Small‘s castigation of the

Resident Magistrate's delinguency and indeed the disastrous
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conseguences for the appellants which are likely tc flow from it.
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However the remedy which should have besn scught by the app
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lay in an application to the Suproeme Court for an order of
mandanus compelling the Resident Magistrate te give hig reasons in
good time so as to prevent the advarse affect on the appellants/
defendants likely to result from his sloth.

Both the Resident Magistrate's Court and the Court of

ot

Appeal are creatures of statute., It is therefore within statutory
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enactments including Rules of Court that we must search to find

any authority for the exercise of our Jjurisdiction. We are iavited
to interpret provisions of the Act liberally to support the con-
tention that such an inherent Jjurisdiction resides in the Court,
but first there must be provisions which we have to construe and

no provisions have been pointed out to us on which we can place a
construction which will result in cur having the jurisdiction

sought by Mr. Small to be vested in us.



Cur researches into the powers and jurisdiction of
~the predecessors to the Court of Appeal have not unearthed any
provisicns which would also confer those powers and jurisdiction
on those Courts, so that we coculd have besen statutorily authorised
te utilise them.

In the circumstancas therefore we were compelled to
crder the discharge cf the order made by Wright J.A. which purported
o stay the execution of ths Hesident Magistrate's order for racovary

of possessicn until the hearing of the appesal. We awarded costs to

the respondents/plaintiffs.

FORTE J.A.:

I. have had the opportunity to read in draft the judgment
of Rattray P. and agree with his reasons and conclusions. I have

nothing to add,

WOLFE J.A.:

I agree.



