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IN THE COURT OF APPEAL 

, .... ~ ... 

RESIDENT MAGISTRATE'S CIVIL APPEAL c-..-·--~ -:·; ._./· 
MOTION NO. 6/94 
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BETWEEN: THE HO:N" MR. 1. JUSTICE RATTRA.Y, PRESIDENT--- -
THE BON. MR. JUSTICE FORTEg J.Ae 
THE HONo ~IR. JUSTICE WOLFEu J.A • 

Ilffi. & l4RS • VALRIE EDWARDS • APPELLANTS/DEFE~~ANTS 

MR. & MRS. DOUGLAS GAREL RESPONDENTS/PLAINTIFFS 

R.N.A. Henriques~ Q.C. and Miss Pilltoinette McKain instnucted 
by Tayloru Deacon and James for Respondents/Plaintiffs 

Richard Small and Miss Fara Brown for Appellants/Defendants 

May 9, 12 and 24, 1994 

RATTRAY P.: 

As promised when we gave the decision of this Court 

on May 12 in favour of the respondents/plaintiffs we now state 

our reasons. 

L· 

( 

On the lOth February 1994 His Honour Mr. A.S. Huntley, 

Resident Magistrate for the Corporate area in a~ action brough~ for 

recovery of possession by the respondents/plain~iffs against the 

appellants/defendants granted an order of possession in favour of 

the respondents/plaintiffs fer the appellants/defendants to quit 

and deliver up possession of premises 5 Dublin Castle Close, Gordon 

Town, St. Andrew, on or before the 6th of May 1994. 

The appellants/defendants duly filed notice of appeal 

on the 22nd of February 1994, followed by grounds of appeal on the 

~~+h o:t~ np~;1 1 90~ n~ --he ~~~~ 0~ ~p-~1 ' 00 " ~h~ -~~e 1 ..t~~~&-; .L..U\..o- .c-'- ..l..~- ....:... J"'i:c. V.!:..:i. ol_. - ~1(...•\-,~o..:. JL l: .. "~.J._ _L;:J__,·&::; i,....l,:r-; 0.-t--'f:--' ~ O..t..z.~S 

defendants applied to the Resident Magi~~rate for a stay of execution 

en the ground that the appeal could not be heard prior to the date 

of the order for possession" and if the order for recovGry of 
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possession was enforced they would be faced with a fait accompli 

which could not be rectified by the Court of Appeal. The appli-

cation fer the stay was refused by the Resident Magistrate. 

On the 3rc of May 1994. on . ' 
'"C.n~e application of the 

appellant:s/defendants the HOD.. I>ir c Justice }Jright r Judge of l-~ppeal, 

made an order to s~ay execution of ~he Resident Magistraters order 

for recovery of possession until the hearing of the appeal. The 

Court of J,ppeal is now moved to discharge the order of vJright J .I-.. 
The forr.1al order of Wri.ght. J .iL shows the n=?spondents/plaintiffs 

as not being represented at the hearing before him. However, 

1"1r. I:tichard Small" Counsel for the appellants/defendants informed 

us that representations were made by Counsel on behalf of the 

appellants/defendants before Wrlght J.A. albeit after he had already 

made his order. These representations failed ~o move Wright J.A. 

to reverse or vary ~he order he had so recently made. ~\Je ElCCept 

this but nothing turns on it . 

. H.r. Small's submissions illcH5.e 14i th a viev-1 to have:; 

excluded from our consideration mab:::rial in t.:he a,ffidavit of 

Janet P. Taylor, the Attorney-at-law for the respondents/plaintiffs 

making referenc·2S to Lhc: non--payment:. of cos"ts order:<::d by the 

Resident Magistrate by the parties he represented on the ground 

that there was no submission bcfo:.:e ~·Jrigh·;: J .A. 'co "chis effect did 

not find favour with us as we sought to get to the real issues in 

the matter on a consideration of all the relevant material. 

fir ... RoN'"'l-la He:n~ci~pJ.£5 0 Q~·C~ t~.fiS Stlbmit.t .. ed to us tha·t 

Wright J.A. had no power to make the order staying execution by 

virtue of the provisions of Section 256 of the Judicature (Resident 

Magistrates) Act which reads inter alia~ 
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"There shall be no stay of proceed1ngs 
on any judgment except upon payment 
into Court of the r,1hole s1...unf if any u 

found by ·the jucigmentJ and cost if 
any, or unless the Resident Magis­
trate on cause shm·m, shall s-~e fi·t 
to order a stay of proceedings 9

• 

The costs had not been paid and furthermore the Resident Magistrate 

had not seen f ~ ·"-
-L \.- to order a stay of "che proceedingso 

'I'h8 pmvcrs of -::he Cou.rt of ,~pp,::::al 2r0 vested in the 

Court bv virtue of the provisions of Section 9 of the Judicature 

(Appellate Jurisdiction) Act and are: 

"(a) subject to th8 provisions of 
this Act the jurisdictlon and 
powers of the former Court of 
Appeal im..."TI£;diate1y prior to 
the appointed day~ 

(b) such other jurisGiction and 
powers as may be conferred 
upon them by this or 3ny other 
enact.men t" . 

The appointed day -, c 
-- ... ;! the 5th of dUgust l962o 

With respect to Civil App~ale from the Resident 

Magistrate 0 s Court the relevant section of the Act is 12(1) which 

reads~ 

8 Subject to the provisions of this 
Act" to the provisions of the 
Judicature (Resident Magistrates) 
Act, regula"cing appeals from Residen-t 
Magistrates~ Courts in civil pro­
ceedings, and to rules made under ~hat 
Act, an appeal shall lie to the Court 
from any judgmento decre8 or ord0r of 
a Resident Magistrate 1 s Court ln all 
civil procecdingsn. 

f!i:c. Henn_ques s-..:tbmi tted th":.t the ques-tion -::o be decided 

is whether S:iJright J .A. had the jurisdlc-,;:.ion to gr<:mt the stay of 

execution in the first place and maintai~ed that he did not. The 

jurisdiction and power u hs argued u di.o. no·:: sxist in the former Com::t 

of Appeal and fur-T_hermore there does not cz::Lst. any ena.ctment ""'hich 

has conferred -t.hese pm'>'ers and jurisdict.icn on t.!le Court of :-~.ppc~l. 

The stRy of execution he urgedr properly applied for in accordance 
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with the la~r1 D•::fore the Resident .Magistrat<2 had been refused and 

there was no material to suggest that the Resident Magistrate was 

wrong. Wright J.A. therefore erred: 

(a) in exercising a ju=isdiction 
which he did not have~ and 

(b) even if he had, the determi­
nation in favour of the 
appellants/defendants had 
been wrongly ~ade. 

Mr. Small relied in his response on: 

(1) the provisions of Rule 33 
of the Court of Appeal Rules~ 

(2) the provisions of Section 266 
of the Judicature (Resident 
Magistrates) Court Act; 

(3) the inh0rent jurisdiction of 
the Court of ensure that the 
right to appeal of an appellant 
is preserved. 

Rule 33 of the Court of Appeal Rules reads as follows: 

"33(1) In any cause or matter pending 
before the Courc, a single 
judge of the Court may, upon 
application make orders for -

,r ,.... ' \- p a stay ~·execution 
cr1 any judgment: 
appealed from pending 
thE determination of 
such o_ppe217 .. ~ 

(21- ~nd may hear, determine and make 
orders on any o~her interlocutory 
application. 

Every order made by a single judge of 
the Court in pursuance of this rule 
may be discharged or varied by the 
Cour~ft. 

It is sufficient to point cut that Rule 33 falls under 

Title II which is headed: i'Cicvil Appeals fr:om the Supreme Court" 

and therefore would not apply in the case of a civil appeal from 

the Resident Magistrate~s Court. 
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Section 266 of the Judicature (Resident Magistrates) 

Act ~eads as follows: 

"The provisions of this Act conferring 
a right of appeal in civil causes 
and matters shall be constn1ed 
liberally in favour of such a right< 
and in case any of ~he formalities 
prescribed by this Act sh~ll have 
inadvertently~ or from ignorance or 
necessity omitted to be observed it 
shall be lawful for t:he Court of 
Appeal, if it appear that. such 
omission has arisen from in­
advertence(/ ignorance or necessity(! 
and if the justice of the case 
shall appear to so r;:;:qu3:c8(/ wlith or 
wi t:.hou·t terms c to admi -r. >che 
appellant to imp·::.)ach the juagment v 

order or proceedings appealed from". 

The problem here does not arisa because a provision 

of t.he Act. conferring a right of appeal has no·t been met through 

inadvertence, ignorance or necessity ·to obseYv8 any of the 

formalities prescribed by the Act. The stark question is whether 

Wright J.A. had the jurisdiction to stay execution cf the order of 

the Resident Magistrate in relation to possession. Section ......... - !"' 
~ob 

therefore cannot be relied upon to determine that question. 

This brings us to the real question - which is whe~her 

this Court without any specific statutory authority has an inherent 

jurisdiction to grant a stay of execuLion in order to ensure that 

the right of appeal is not frustrated? 

Under the provisions of Section 256 of the Judicatur~ 

(Resident .f1agistrat:es) 1\ct on the appellc.nt complying 'lrli th cert.ain 

requirements "-che Ivlagistrc.te shall draw up, for the information of 

the Court of Arpealp ~ statemen'c of his reasons for the judgment., 

decree u or order appealed against''. It is consequent on this that 

the appellant within twe~ty-one days after he had received a notice 

of the lodging of the reasons for judgment is required to draw up 

and serve on the respondent his grounds of appeal and file it 

~' i th the Couri: o 
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The Resident Magistrate not having filed his reasons 

for judgment the appellants/defendants are unable to move the 

appeal to the stage where it can come before this Courto The 

result is that the date for the delivery of possession of the 

premises 6th of May 1994 would have been long passed before the 

matter could come on for hearing befor£ the Court of Appeal. 

1:·1r. Small 1 s complaint is that the fa1lure of the 

Resident Magistrate to perform his " . . ecuty :1n this regard would 

inevitably frustrat-e Jche appellants/defendants' right of app-eal 

unless there is a stay of ex~cution. Any order on the· appeal in 

favour of ·the appellants/defendants vmuld be completely nugatory 

since they would by then have had to give up possession of the 

premises. 

We agree with Mr. Small 1 s castigation of the 

Resident Magistrate~s delinquency and indeed the disastrous 

consequences for the appellants which are likely tc flow from it. 

Howeve= the remedy which should have been sought by the appellants 

lay in an application to 'i::he Supreme Cour-t for an order of 

mandamus compelling the Resident I-1agistrate to give his re5.sons in 

good time so as to prevent the adverse effect on the appellants/ 

defendants likely ~o result from his sloth~ 

Both the Resident Magistratc 0 s Court and the Court of 

Appeal are creatures of statute 0 It is thereforE: "levi thin statutory 

enactments including Rules of Court. that:. "Yle must search to find 

any authority for the exercise of our jurisdiction. We ~rc invited 

to interpret provisions of the Act liberally to support the con-

tention that such an inherent jurisdiction resides in the Courtu 

but first there must be provisions which we have to construe and 

no provisions have been pointed out to us on v1hich we can ple.ce a 

construction which will result in our having the jurisdiction 

sought by Mr. Small to be vested in us. 
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Our researches into the powers and jurisdiction of 

the predecessors to the Court of Appeal have not unearthed any 

provisions which would also confer those p01.•1ers and jurisdiction 

on those Courtsf so that we could have been statutorily authorised 

to utilise them. 

In the circumstances therefor~ we were compelled to 

order the discharge of the order made by \l'lright J .A. ~Ihich purported 

to stay the execution of the Resident Magistrate 0 S order for recovery 

of possession until the heat-ing of the appeal. He avlarded costs to 

the respondents/plaintiffs. 

FORTE J .A.: 

I.have had the opportunity to read in draft the judgment 

of Rattray P. and agree with his reasons and conclusions. I have 

nothing to add. 

WOLFE J .A.: 

I agree. 


