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IN THE COURT OF APPEAL B

SUPREME COURT CIVIL APPEAL NO. 42/83 L

e,
o

BEFORE: THE HON. MR, JUSTICE CAREY,

LA, .
THE HON. MR. JUSTICE FORTE, J.A. e

THE HOM. MR. JUSTICE GORDON, J.A. (Ag.)

BETWEEN ARTHUR ELDEMIRE DEFENDANT/APPELLANT

AND HERBEPT ELDEMIRE PLAINT I FF/RESPONDENT

[

Berthan Macaulay, Q.C. and Pamel 2. Benka~Coker forlﬁgpsgl§p?

R.C. Codlin and £.5. Hall for Respondent

March 16, 17 and April 24, 1983

GORDON, J.A. (Ag.):

This is an appeat from a decision of Theobalds J. delivered on
May 12, 1988 on the hearing of an amended originating summons brought by
the respondent against the appellant. Therein the learned judge declared,
as the respondent prayed in his summons, that -

"The plaintiff is the beneficial owner of

one half of all those lands formerly known as
Reading Pen in the parish of Saint James,
comprised in sundry Certificates of Title and
containing by survey 17 acres, namely duplicate
Certificate of Title registered at Volume 343
Folio 2, Volume 212 Folio 33, Volume 276 Folio
9, Volume 238 Folio 33, and Volumes 246 Felio
€6.%

and ordered that -

#1. The Defendant execute forthwith all
relevant documents pursuant To trans-
ferring to the plaintiff the 17 acres
of land aforesaid contained in dupli-
cate Certificate of Title registered
at Volume 343 Folic 2, Volume 212
Folio 33, Volume 276 Folio 9, Volume
238 Folio 33, and Volume 246 Folio 66
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" of the Reglster Book of Titles.
2. _The Defendanf |s hereby restrained from
acting in any way prejudicial to the
p!ainftff's 1n+eres+ in the said lands."”
At the conclusion of the supmissions of counse! we al!owed the appeal,
set aside the order of The Court below and dismissed the summons. The
appel lant was ordered tc have cosfs bofh here and below.
The respondent claimed that by the will of his deceaged fafher,
Arthur Wellestoy_ Eldemire dated"The_lzih Jutv, 1948”Tho*appeilan+.nnd
himsel® were beneficially entitled to spproxinately thirty -seven acres
of land formerly known as Reading Pen fn the parish of.S+. James.
Reading Pen was contained in five Registsred Tifleg regisfered.éf Vﬁlumé-
212 Folio 33, Volume 246 Folic €5, Volgme 238 Folioc 23, Volume 270 ?o!io"
9 and Volume 1050 Folio 312 of Thé Register Book of TITuies° |
- Mrs. Alice Eldemire, Their mofher was ohe 6f fhe.éxécu¥oré of
her husband’s, (their fatheris) hnll and sne by her will admitfed Yo
probate on 3rd July, 1979 apoo:nfed fhe respondenf sole executor of her
astate, which was devised to the respondenf and the appellan+ in equal
shares. o |
The properties regisferedféf Volume 212 Follo 33, Volume 246
Folio 66, Volume 1050 Folio 312 of the Reéiéfer Book of TET{eé"were
transferred to the devisees as joint tenants. Those registerec af
Volume 236 Folio 23 and Volume 276 Folio S remained in ths name of the
testator, Arthur WeltesicyiEﬁdmmﬁreii;By:éﬁ ﬁﬁé&rmmnm#:off?rans#er dated
18th October, 1967 the iand-regis?efed;af Vo!umé 1050 Folio 312 con-
sisting of Twenfy—fwo (22) acres was Tran;ferred to the. appellant and his
wife as joint tenants. Faragraphs 5 and 6 of ?he 1nsfrumenf state -
"5. The beneficliaries have agreed inter
partes {as is signified by their _
execution hereof) that Dr. Etdemire .
should receive ‘the-said -lands as his -
undivided share in the realty-forming
part of the said residuary estate and

+he trustess have at the recuest and
directicon of the beneficiaries agreed
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to transfer the .said. lands 5cgorﬁingiy
6. " Dr, .Etdemire-had requested and direcfed
+he “trustees Fo.make title o the Said
tands ' in. favour of himself . and -
Mrs. E|demlre as JOinT tenants.’
The affsdavxT evudence'of DOTh oarfies To this action asserf +ha+ the
parties agreed that on Thc Transfer of this lot of 22 acres to the appell«'
ant fhe remalning portion of iand comprised in the rema:ntﬂg four titles’
and consus?:ng 04 aporoxumafely sevpnfeen (17> acres should be frans-
ferred by the appelian? to The resoonden+ as seuflemen+ of his entitle~
ment., The respondenf has been in occuoafrﬂn af the satd lofs since the’
agresment was made_buf the appellant has noT Tu}..lied his parT of the
bargain. ’ | o |
The appei!aﬁf submi+fed ?Ha+h+he reliéf soughf by'fhe respondent
could not be oo'i“ained Dy #he oroces= emo!oved, namOly, by ortqanaflno
summons as the onlv maf—crs which couid proper!y be daal# w:fh were the

consfrucflon of an |nsfrumenT or a cfaTuTe or on a dtspu‘l‘o be+ween a

devisee and an execufor or admnn:s?rafor i+ was further subm:TTed that

1; 2s This was 3 d:spufe between devisees, it di d no+ falt within any class

¢ gtated above. Reliance was piaced on In Re w:iliam Davies (1888) 38 Ch.

D. 210, In Re Royle, Rovyle v Hayes (1820 43 CnﬂDd 18 and Libet v Ifill

(1963) 5 W.1.R. 225,

In Libit v if;i! (supra) -

"The apuellanf leef !SSUSd an orlqsnaTing
“summons Seeking declarationg That she was
beneficially entitied To the po!lcv moneys
aceruing from fwo insurance policies on the
{ife of the deceased and to his ieasehold
prem&;es The summons was dismissed by a
Judge In Chambers for want of Jurisdiction.
On"appeal the Court held - -

I+ is not permissible -in law for a.
person ¢laining adverisely o an estate that
she is entitled to the ‘assets thereof a-
gainst’ an executor or adm:nn:#rafor, ?o do so
by- orlglnaf1ng summcns -
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in Re Royte The PUGSTIOH souchT +o be Ansus red was ‘whether & sum of. E171,

which The feafafor had handed To hiS wi dow shorfly heford his death, and

o
.

whlch s+ood :n hcr name in a Dank belonged ‘+o her or to his estate. On
appeai +he Cour+ beld '?naf +here was no ;urlsdic?aon on originating sum-
mons To deC|de adverse‘y To the wndow +hat the sum belonged to The festa-

for's esTaTe, Thls not beinc a matter which could be decided in an

administration suitf. In Libit v Ifill (supra} The appellant did not fatl

in the class of persdns who could claim relief by originating summons. Her
claim was as a cestul que Trust which she was not, and even if she had
claimed ad a érédffdf, her claim could not be made by originating summons
as it arose out of 2 dfépufed question of fact. In Re Royle there was also
a2 question of fadffin d%spu?e and it was not @ matter which could be
decided in an administration su;f The Court, however, considered the case
on its merits bacause the wiaoow conscnfed to the Court assuming jurisdic-
tion fo determins fhe issue. Tne de“1510n was ln The w;dow s faveour.
Secflon 522 of The Judtcafure (ClVll Procedurm Code) provides -

"The axecutors or admnnxsfra+ors of 2 deceased
person, or any of them, and the frustees under
any desd or instrument, or any of them, and any
serson claiming o be interested in the relief
- scught, as crediter, devises, legatee, next-of-
- kin.or heir-at-law, of a deceased nerson, Or as
. cestui .gue.frust under the trust of any deed or
ihstrument, or as claiming by assignment or
otherwiss under any such credjtor or other perscn
as ?foresald may_ take out, as of course, an
originating summons, reTurnable in Chambers, for
such re!lief of the nature or. kind following as
may,; by the: summons. be specified, and as fhe
circumstances of the case may require (that is
to say), The determination, without ar
+ administration of the estate or trust, of any of
the’ Tollowtrg quesftons or matfers:-

(a}!-dnv quesflon affecting the
.rights or interests of the
person’ claiming to be creditor,
uev;see,.iega*ee, next-of- ~kin,

or heir-at-law, or cestul que
frust.t .

l(Emphasis suppljed)”
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In my view the section clearly provides for The defermlnafton of quesf:ons
affecting the rights or interests of persons ciaiming as devuseas under a will,
Section 532 is the former U.K. RSC Order 55 r 3. Executors can issue a
summons before obtaining a grant but probate rust be obtained when +he
case is heard. A devisee can also seek The,deferminaTiqn of any quésTibn
affecting his rights or inferests but The exscutors, ad@inisfrafors of
trustees must be served. . _

lﬁ Re. Cariyon 56 L.J. (Ch.) 219“Nof+h J. heid:fhaf there is no

jurisdiction under rule 3 of Order 55, fo determine a question between

legal devisees upon originating summons. In Re ¥iiltiam Davies (supra’
North J. followed his decision in Re Cariyon (supra). At page 212 he said -

“in my opinion | have no jurisdiction under
rute 3 of Order LV, and the following rules

- to deal with:such a question. As | have
already said, in In re Carfvon 36 L.J. (Ch.)
219; the objec: of These. rules was to afford
an opportunity of obtaining a decision in a
summary way of questions affecflng the
administration of an estate or a trust where
it would previcusly have been necessary to
have a decree or judgment for the administra-
tion of -the estate or execution of the trust.
Formerly, in ordsr to ob+a|n a decision of a
single quesfton arising.in +he administration

- .of an -estate, it was necessary to obtzin a

- judgment -for the aenerai ‘administration of

the estate. The expense of this was felt ‘o
be a crying evil, and | am gled that the’ ‘rules
have provided a mode of avoiding that expense,
and of obtaining a. deCISEOH of any quesf;on
affecting (inter: alia) the rights of 2 person
who claims to be a devtsee without a generai
administration of the estate of the testator
or of the frusts of the wlll Devisees are
not deprived of the r:ghfs wh:ch are conferred
on other persons, and any. quesT|Oﬁ which
arises between 3 devisee and the exscutors or
trustess of the will can be dete rmined on an
originating summons. But, in my opinicn,
these rules give.no general power to determine
any guestion arising, be+ween dev;sees and other
persons, unless it is, quesT:on which would
have arisen in the admuntsfraflon of an estate
or execution of a Trust,

That, | think, is the proper construction of
rule 3, looked at atone, and this view is
borne out by rules SA and 5B, which provide for
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"+he persons who are fTo be served with an
originating summons. When The summons is

not taken out by The execu+ors or Trustees
it is to be served on them.

(Emphasfs supp l ied}

I have quoféd fully.from the jUdémenT of North . because in my view it

is an accufafe exposifidnf&f'+he refevant law. The case amply 1T1lustrates
?he écope.bffaETioﬁs brought under"THis:seéfion. The guestion to.be
answered on an originating summons must be one which facilitates the
administration. Plainly Therefore,'d}sﬁu+ed questions of fact or disputes
between devisses are inappropriate for determination’ by this procedure.
The only questions that can be'deaIT with by originating summons are.those
whfch could have been determined in an administration -action under section
A‘534 o% Thé Judicature (Civil Procedure Code). RSC Order 55 ruie 4 (U.K.)
‘-[Nd¥e]. |

Thé law makes prov?Sion-for an executor To have gquastions

:answered before he embarks on administration and if administration has
éommencéd'ana Theré is need to have probtems that arise resolved, questions
may be sﬁbmif*ed o the Court then. Likewise, a person.claiming as a
devisee can.seek relief by origipating summons. The summons must be
brought by %hé ekecu?or seéking the determination of the question: or,

if relief is soughTQ it must be soughf against the executor. Any action
brougﬁ+ must have the executor as a parTyj+hebe+o; section 537 C.P.C.

(RSC Order 55 ruie 5 U.K.).

in my opinion, what the respondehf in the present case sought

'VTo obfain was ﬁﬁT the defermination of a question affecting his right or
‘lnferesf as a devises or refief against an executor but specific perform-
ance of The agreemen? arr;ved at by the devisses and sanctioned by the
_execuTors of The esfafe of Arfhur Helleslcy Etdomire. The.parf;es*fo this
acfton are +he devasees, no one appears Tn a representative capacity as

execu#orn



-7 -

The parfles had Transferred to the appellan? 22 of 37 acres, the
balance which shouid be 15 buf on- fhe affncav;f thdence and titles sub-
mitted 2s exhibits and admitted on boTh 51dﬂs ;s 17.25 écres approximately,
was to go to the respondent. The respondenf?s_summons sought 2 declara-
“+ion that he was beneficially entiTled To one half of Thls remaining

pertion of 17.25 acres and an order that the entire portion of 17.25 acres

be transferred to him. The respondent sought an order %haT the agreement
the parties had arrived at in 1367 should be specifically performed. Here
+he “facts are not in dispute; the parties are ad idem on %he tarms of the
" agreerent but the appeliant 4id not submit to the jurisdic%ion of the
'Court as was done in Re Royle. Before Thsrigarned Jjudge in chambers, the
appe | tant submittsd that the summons should be struck out because it did
not fall to be considered as a2 section 532 claim anc beforé us he con%inued
and enlarged on his protsst. In Re Royle the Court, with the agsenf éf
the widow, assumed Jurisdiction and deciced a disputed qugsfion of fact.
In +his casc there was no disputs on the facts but there was no assent
+6 the Court zssuming jurisdiction. On the law and on fhe‘aufhorifies
cited, the procedure zdopted could not be so employed. A claim for
specific performance of this contract cannot be entertained undsr section
532 of the Civil Procedure Code;: it must be by action commenced by Writ,
That 1% ‘enough to dispose of this appeal but it is right to point
out that in the affidavit of The respondent nc mention was made of land
registered at Volume 343 Felio 2 of the Register Book of Tities nor was
any copy titie or diagram exhibited. Although there is no evidepce of the
size of this lot, it is included in Therdeciara+ion granted by the Juége
and, of course, in The order made by him conssquent to The declaraTlon
The‘éppailan+ urged that the orders made by tho learned judge were_bad in
iz and one of the orders was uncertain in its ferms and they shqui&‘be
set aside. In view of the decision reachad on the main groupd‘advééced

by the appeltant, 1 do not find it necessary to deal with these submissions.
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| am of the view +hat the learned judge in chambers fell into
error when he rulad that he had jurisdiction Yo hear the originating

summons herein and that the declaration and consequential orders made must

be set aside.

FORTE, J.A.:

i concur.

CAREY, J.A.:

{ entirely agree and have nothing useful to add.




