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ROWE P, :

srthur Wellesley Eldemire (A.W.E.) died testate in
1848 leaving Dr. Boel Holmes and Mrs. Llice Eldemire as his
executers and trustees: Dr. Helmes who died'in'1967, pie-
deceased HMrs. ZEldemire who died on December &, 1978 téétate,
leaving Dr. Herberi Eldemire us her sole executor. It the
time of his death A.W.E. was possessed of a vast estate the
residue of which he devised'ﬁpcn-trust for his two sons,
{the uppellant and responaent h*”eln) and his widow share
and share allhe s tenan;s in. ‘common. - Upon the death of his
widow her ghdﬁe wou a nass to he two:gons qhaLe and share
alike as tenants in~connbnn; Mucn cf th L5 vaaL estate is now

being consumed in 11L19at*on.:'




Scme intervesting facts emer ge from the Record. By

Transfes No. 171147 dated 12th and registered 15th Harch, 1932,

Alice Eldemire having surrendeived and released, all her estate

and interest therein, the Trustees transferred to- the .
appellanc and respondent real proper ty contained in eight
separateé’ Cer*lf;ca tes of T’*le;includinw land at-Vol. 212
Fol. 33 and’ Val 246 rcl Gai“In Oétbber"AQGT, the executors
of the estate of A.W.E., and the residuary beneficiaries
under_that esuate vng, Alice Eldemlref n"&hur Eldem;re (Junlor}
and Hexrbert nldemlve branbfefred to Ax thu* Elaemi"e a parcel of
land seferred to-in-the plezdings as approximately 22 acres.
In paragraph 5 of fhe Recitals of that Transfer it was stated:

"The beneficiaries-have agreed inter

partes {as is signified by cheir

execution hereof) that Dr. Eldemire

shiould receive-the -said:lands as nis

undivided share in the-rgalty forming

part cf the said residuary estate and

the trustees have at the request and

direction of the beneficiaries agreed
‘to transfer the:ssaid lands sccordingly.”

All the lands transferred by the Instrument 23463% on October
18, 1967 weve described in the Schedule as "land being part of
lands registered at Vol. 277 Fol. 40 of the Register Zook of
Titles.™

The appellant breughnt an action againsl the respondént
claimigg inter alia, a decla:ation"ﬁhat he iz entitled to one
half the estate:of Alice Eldemi:e, deceased, and an account.
The respondent counter-claimed. I reproduce parag<aphs 6 and 7

of tiie Amended befence and Counter-Claim:

6. . . That there were 3% acres of land
Xnown as Reading lands contained
-in various Cextificates of Title
registered respectively at Volume
1343 Folio 2, Volume 212 Folic 33,
Volume 275 Follo 2, Volume 238
Folioc 22, and Yolume 24% Folio §6.
That these lands becane vested in
the Plaintiff and the Defendant in
or aboub 1932.

A



7. That in 1967 the Executors in
their capacity as Trustees,
togetihier with the Plaintiff
and the Defendant executed an
instrument with the -consent of
the Plaintiff and the Defendant

- and vested in the Plainciff
approximately 22 acres of ithese
Reading Lands. It was agreed
then that that portion should go
to the Pla;ntlff as his portion
of those lands. It was also
agreed that the remaining por-
tions, which were ihen vested in
the Plaintiff and .Defendant would
be transfeirred to the Defendant,
but in spite of request by the
Defendant made to the Plaintiff,
the Plaintiff has refused and con-
tinued to refuse to transfer the
said lands to the Defendant."

In his reply to the Amended Defence and Ccunter—Cla*m the

appellant stated in paragraph 5 that:

e “5. - As to paragraph 7, the Plaintiff

- admito that approximately 22 zcres
of the Reading lands were tyansfe:red
to him by the Trustees and Executors
of their deceased father‘s Will buc
denjes that the remaining portions
were also then vested in the Plain-
©iff and the Defendant; the Plaintiff _
states that there was an”understandihg
that the remainder; known &
Norma Crest would go to ha Defenaan
and further denies that ha has refused
to transfer the said lands to the
Defendant as alleged.”

Certain discussions and corxespondenco between the parties
and their legal representatives 611C1iea a’ reply from the

actorneys representing the appellant daLeu July i6, 1%87. The

-

contents of paragraph”i there f age.*mportant it was stated

therein:

It was not agreed that Norma Cresg
will at this time be 'transferred’
Lo your client. What I stated in
my undertaking was that Horma Crest
belongs to Dr. Herbert Eldemi*e, ang
he can develop it if he wishes
~Hoima. Crest will, of . course in duu
time ue.uransfarred bj RV Cllbnf; when
-the.estate is setiled.

(M)
e




The respondent appliéﬁ”byjﬁummbns-on-Suné 29, 1SE% fox

"an order that the appellant execﬁfe‘all'&ocuments necessary
to vest in the requndént'the balance of “he lands known as
Reading Lands in the:pa;iSh df;St; James, which total landz
amountited "o 39 acley, ané“thé baiancé émounts to approximately
15 - 17 acres, which”said balance of lands are registered
respectively at Vcl3f343;£pl,_257vcl, 212 °Fol. 23, Vol. 27%
Fol. 9, Vol. 238 Fol. 23, Vol. 246 Fol. 6& of the Register
Book of Titles. *His_affidavit in support ;eferred specifically
to the lands regiﬁtéred”at'VOIQ'212 Fqu-33h Vol. 246 Fol. %,
vol. 238, Fol. 23, Vol. 276 Fol. 9. He then described certain
lands transierreéd to the appellant and continued in paragraph 1C
therecf:- | | o

"The iands compriseé in thé ochér

~ four {(4) .Duplicate Certificates

cf Title mentioned herein are now

occupied by me,- and.amount to
. approximately 15 - 17 acres.”

He attached four:(d} DﬁpiiCaté.CértificéteS"of Title: in respect
of the lands which he said he cccupied.

Exhibited to the affidavit of ‘tlie respondent was an affidavit

of the appellant sworn to on March 15, 1987 imn which the

appellant gaid at paragraph be

“I wlso say thel the applicant has
‘beern living al Horma Crest since
1656 zent free apd it was under-
stood- that I.was to keep the por-~
tion vransferred vc me. and he was

to . have Rorma. Crest which has the
main family house and 2 smaller
houses already constructed opposite.”

Horma (rest was xentioned in the appellant’s Statement of

Claim zs one of the properties of which Alice Eldemire died

possessed. Paragraph 4 (1) stateds

s the time of the death of the
said Alice Blcemire,; she was
-possessed of lands situate in
cifferent places in che paiish
of 5t James.
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"{1) prenises at Reading, on
which ig gituate &
building EKnown.as ‘Horma
Crest® occupied as late’
as 1282 by the defendant.”

The Summons came on for hearing before Ellis J. on

September 1, 1589 and he made an order in Terms of the Summons.

e

ie have nct had the benefit of h$s-reaﬂons, The appellant
contends that the learsned wrlal juage 1mgl;edly erred in law
in construing Section ?UT of the Jualcacure iCivil Procedure

Code) Law as ecumpowering him to make an crder unrelated to

admissions refevied to in the said section. It is necessary

to lock at ithe texrms of: Section 347 of the Civil Procedurz Code.
It provides that:

“Any party may, at’any stage of

a cause or matter where admissions
of facts have been nradej either

on the pleadings or otherwise,
apply t¢ the Court cr-a Judge for-
such judgment or ovder as: upon

such admissicns-heé may be entitled
to, without'waiting for the determi-
‘ation of hny ctlier: questlon between
the parties;. and the Court or-a
Judge may . upon such application,
‘make such order or glve such judg-
ment as the Lou t or a Judge may
think just.”

hdmissions of facis way ‘be made in the pléadings. '
These may be express or implied but they must be clear.
Admigsions may be in the defence, or in a defence toc a counter-

claim, i.e. to say in a Reply. Admissions may.be made in a

letter before or since action brought. in Ellis v. allen {191%]
1 Ch. S04, the admissions were contained in a letter from the
defendant's solicitor. Sargant J. said of a rule similar to

Section 307 of ihe Civil Procedure Code:. ..

"The object of the rule Was e
enable a pa“v to obitain speedy
judgment when the other party ha
made a plain admission ent;xllng
the former ©o succeed. cniococos
It applies wherever there is a
clear admissiqa_of facts in the
face of which it is *mpﬂbuiblh
foir the party making it to succeed.

L3
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Technistudy Ltd-v;ﬁKellandﬂi}BTGI i W.L.R. 1042 con-
cerned a Dullalnr cont act. :There“wasidispute between the
partcies as to whether'certaln wak wéS'satisfactorily completed
and what wers the defects which requiréd remedial work. Of

this dispute, Loxd Denning M.R, said:

"in any event, thiere is n¢ clear
admission that the contractor is
entitled to the balance or .
indesd to any specific part of it.”

and he held cthat judgment under order 27/3 of the Supreme Court
Practice wag unsustainable. Roskill L.J. gave scome guidance as

- to the scope of the Rule. BEHe said at pp. 1045-47:

"The reason why this order was

wrong is that there is no cleaw
admission. of any kind, either

in the pleadings or in. the corres-
pondence which entitled him to
make vhe order that - he did under .
R.5.C. Ovrd., 27 r. 3. As the cases
shovw, an order should only be made
undex:that rule if it is plain

that there are either clear express
or clear implied, admission. ”

Greene L.J. ‘sounded a note of warning to those who

would reply on admissions in proof of their case. 1In aAsh

v. Hutchinson & Co. 1193¢] 2 ALl E.R. 149¢ at 1505 he saids

*A plaintiff who relied for the
- proof of a substantial pazt of:
his case on aamission in the
defence must; in my judgment,
show that the matters in ques tﬁon
care.clearly pleaded and as
clearly admitted; he 1is not
entitled Lo ask the court to read
meanings into his plaadinos which,
on & fair construction; do not
¢learly appear, in order to fix
the defencdants with zn admission.”

Flr. Nacaalay Submitted”quite correctly-that the
stayting point muvt be to loom d* Lhe fac;s pleaued in the
ceunter—-claim which the *esgonaent Cld¢M$g hnd the Court bhelow

found, to have been admitted.’ Allegationa ‘of - fact contained
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in paragraph & of the Amended Defence and Counter-Claim are:

{1) Reading land.s consisted of
39 acres of land.

(2) These lands were represented
by Certificates of Title:

" Vol. 343 Fol, 2
Vol. 2i2 Fol, 33
Vol. 278 Fol. 9
Vol. 23¢ Fol. 23
Vol. 248 Fol. Sw.

(3) That the lands became vested
in the appellant and the
defendant in 1962.

Further allegations of fact were contained in paLag*aph 7 of

the Amended Defence and Cuunttz—claln,

{4) That in 1967 the Executors
el with the concufrenre of the .
appellant and the respondent .
vested appsx ox;mately 22 acces
-of the Reading lan&a ln the S
'appellant.-_ﬁgm e

(5) It was’ agreea that the appallant
would accept “ihe 2z acres as his
portion of thw Reading lands.

(6) It was agreed that the remaining
portions of the Reading lands,
vesited in the appellant and the
respondent, would be transferred
to the respcondent,

Iin his Reply to the Amended Defence anc Counier~Claim,
[ the appellant joined issue with the respondent. But in para-
graph 7 of the Reply the appellant made some admissions. HeE
said:
(1) Approximately 22 acres of the
Reading lands were sransferred”
to him; :
(2) That there vwas an undertaking
that the remainder, kncwn as

Norma Crest would go to the
respondent.



There is here the cleérééf_admission that the respondent
is entitleé to have transferred tcﬁhim the remainder of the
Reading lands known as Rorma Cicst;. Mrs. Macaulay in her

iletter to the respondent's attorney admitted that "Horma Crest
belongs to Dr. Herxbert Eldemire”. There is therefore express
admission coming from the Reply and from the appellant's attorney
that Horma Crest which consists of the remainder of the Reading
lands, {(the wppellant having réceiveé 22 acres therefrom j. belcngs

tlie respondent. What is eqgually clear is that the appellant,

Dr. Arthur Eldemire, has always freelj sdmitted, that Norma Crest
belonged to b4a blothtl the rubpondenu, He expressly swore in

his affidavit af March 12 1907 thats

“; also say that the aApplicant has

been living in Horma Crest since

195¢ rent free znd it was understood

that I was to keep the portion

rransferred to me and he wug to have

Horma Crest which has the main family housge
and 2 smalier houses already consiructed

OPPOSite. : .. |Emphasis supplied]

On the fac_ of these natant dQﬁl““lOﬂ&; the only issue
for the Couri’s detern ihatlcn is the identification of Norma
Crest. Mr. Macaulaj has sugm¢bted uhat Transfer Ro. 234835
indicates that the. 1ands-txansférréd te the appellant in 1907
woere cut from lands contained in Vol. 277 Fol. 40U of the
Regiéter Book of Titles and that theve-is no indication in the
pleadings or in the'éffidavits*concerning the remainder of the
lands which were originally contained in that Certificate of
Title. It doecs no?fseém_to me that ihe description of the lands
transferred to the appellant in 195? has ‘any relevance it¢ the
identificacion of Worma Crust in 1955, One must look to the
plesdings and the zffidavits, 1o cee if Worma Crest can be

specifically identified therefrom.
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2s I read paragraph 7 of the Amended Defence and
Counter~Claim, the phrase “these Reading Lands” nust ielate
back to the lands described in paragraph & as being coqtainéd
in Vol. 243 Fol. 2, Vol. 212 Fol. 33, Vol. 276 Fol. S, Vol. 238
Fol. 23 and Vol. 243 Fol. 66. When therefore the appellant_“
referrcd Lo Reading Lands in paragraph 5 of ithe Reply to the
amended Defence and Counter-Claim, the inescapable inference is
thai he wus admitting that the remainder of_thc lqnd; knqun as
liorma Crest were those described in paragraph 3 of the imended
Defence and Counter-Claim. It sewms vo me that at chal stage
of the pleadings the issues in dispute did not at all concern
the aidentification of or the entitlement of the respondent té
Worma Craest, but rather to the state pf the accounis, bgtween
the parties. I therefore hold :hqt therg is & clear implied
wdmission in paiagraph 5 of thgﬁﬁeply to the Amended Defence
and Counter-Claim that Norma Crest is the lands desc:ibedrin
paragraph 6 of the Amended Defence and Counter-Claim.

it was apparent from#paragraph S_of the affidavit of
the respondent sworn vo on 2nd June.1939; vhat 1ands contained.
in Certificates of Title at Vol. 238 Fol. 23 and Vol. ETG_Foiu S
cf the Register Book of Titles weile registered in tﬁe nqmé of
"L.W.E." Jececsed. These proparties were not transferred by
the executors i.e. Dr. Holmes who died in 1547 ind
Mrs. lice Eldemire who died”in 1978. The zppellant conplained
in Ground II that ¥llis J. erreﬁ'in'makinglthe order sought
in the Summons in that the'prébérties regiztered in Vel. 233
Fol. 23 and Vol. 27¢ Fol. § and mentioned in order of Ellis J.
were at no time vested either wholly or in pait in the appellant

ané che arder was in the circumstiunces unenforceablu.
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Mr. Codlin submitted that the appellant had obtained

mortgeages on both chese properties in May 1557, thereby showing

that he exercised complete dominion over these properties.. It

du

was now too late, he submitted, for the appellant to disclaim

power OF authority to deal with this land.  HKHis more persuasive

submission, However, was that having regard to the -deatl .of the

execttors of "A.W.E.", the properties which remained in the name

of the deceased, were contingently vested in the sole benefi--

ciaries., These beneficiaries, being sui juris could act Lo

vest the properiy in any way they chose. -In support of this-

proposition, he drew attention to the letter from the

atiorney thai “"Norma Crest will, of course in due time be trans-

ferred by my client, when the estate is settled,” 1t

appellant’s

does not

scem Lo me to be an insurmountable hurdle in conveyancing

practice for the appellant tc éxecute a vesting assent with

suitable recitals so as to be able to transfer the properitlies

reforred to in Greund II, if he were minded so to do.
extent therefore the order of the Court in respect of
registvercd at Vol. 238 Fol, 23 and Vol. 276 Fol. 9 is

unenforceable,

To that
lands

not

tor the appellant it was argued that the order-of

Eilig J. was unjust for five s¢parate reasons:

(a} it reguirced the appellant to

' divest himself of his interest
of being tenant in commen in
respect of properties “at Vol. 212
Fol. 33; Vol. 24&¢ Fol. 8b;

(b) . it sought toc invest the respondent
“with & Title to the same without
any present or future consideration

for ity :
{ci the ord:r could be interpreted as

encouraging an invasion of the
provisions of Secticn 4 of the
Statute of Frauds;
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{a) ~he effect of the order was
to leave the appellant
open to contemplate pro-
ceedings for failure to
obey an order which he had
no legal power to satisfy as
the citles at Vol. 238 Fol.
23 and Vol. 275 Tol. § are
in the name of his father
"h.W.E." deceased.

(e) the effect of the order was
to encourage the zappellani to
intermeddle with itrust pro-
periy without any claim of
right.

The justice of the case requires that issues in regpect
of which, on the admissions of the appellant, there is no
Gefence at trial, should be disposzed of early so as to savs
costs. 7There is the most abundant evidence in the documents
and in the affidavits evidencing in wyriting the consideration
for the transfer to the respondent of Horma Creci. The
appellant can without any aifficulty comply with the order cf
Ellis J. and far from intermeddling with the estate he would
be acting to complete its administzaiion and tu uphold his own
undevtakings. There is no evidence of oppression in the order
of Ellis J.

In nmy opinion the appeal should be dismiused with costs

¢o the respondent to be agreed or lLaxed.

WRIGHT J.A.:

i agree.

MORGER J.A.:

i ayree.



