JAMAICA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

SUIT C.L.E. 36/81  HERBERT ELDEMIRE PLAINTIFF -
{Executor ~ Estate
“Alice Eldemire)

and

PETER HONIBALL DEFENDANT

SUIT NQ. E. 138/81 PETER HONIBALL PLAINTIFF
and

HERBERT ELDEMIRE DEFENDANT

{(Executor -~ Estate
Alice Eldemire)

HEARD: 24,25,26/2/86, 30/3/87, 8/6/87, 9,10/6/87, 26/11/87, 271/11/87,_9/3/89

Raphael Codlin and Mrs. B. Lee for Plaintiff, Eldemire

B. Macaulay, Q.C. and Mrs. Margaret Macaulay for Defendant, Honiball

GORDON 4,2

By Suit No. C.L.E. 38/81 the plaintiff, Herbert Eidemire as exscutor
of the estate of Mrs. Alice Eldemire sought to recover from the defen-
dahf, Peter Honiball premises situated at 37 Gloucester Avenue, Montego
Bay in the parish of St. Jemes. The said premises had been leased by
the defendant from Mrs. Alice Eldemire under an agreement which expired
on June 30, 1978 or July 15, 1978 but the defendant continued in posses-
ton. 2s o stotutory tenant. .Therp!ainfiff in additlon claimed mesne
profits.

The defendant by Sult No. E138/81 claimed Specific Performence
of an agreemenfnﬁédé verbally between Mrs, Eldemire and himself for fhe
purchase by him of the demised premises for $100,000.00 less $40,000,00
expended by the defendant in repairing and improving the premises. This

agreement the defendant allegsd was made in the first half of 1978,
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In'his defence to Suit No. C.L.E: 36781, the defandant clained he
entered intoc possession.of +he premises by assignment of a lease in-
October 1973 and on Juiy.15; 1975 he agreed with Mrs. Eldemire for the
lease to be extended for 3 years to expiré on July 15; 1978.- He repeated
the claim made in E138/81 and said that on the expiration of the lease
by agreement he continiued in occupation as a monthiy tenant at a rental
increased from $250,00 to $300.00.

The defendant further stated he never received a notice fo quit
and deliver up pbssession of the premises. He said he informed the
plaintiff of the agreement he had with Mrs. Eldemire but the plaintitf
refused to honour it and that he is wilting and able o complets *he
contract.

The plaintiff in his defence to Suit No, E138/87 denied the axis-
tence of a contract for sale between Mrs. Eldemire and the defendant -
and denied the allegations in the endorsed claim.

Both actions were consoiidated by order of the Master on January
15, 1984,

The sole witness calied on behalf of the plaintiff was the plaintiff
himself. He said he was & Registered Medical Practitioner residing an”
sractising in Montego Bay, St. James. He was the younger son of
Mrs. Alice Eldemire who was in her life-time the person who managed The
Etdemire enterprises in the parish of St. James, Mrs. Eldemire died on
December 6, 1978 and in her Will executed on November 27, 1978 he was
appointed the sole executor. Héf Will was admitted to probate on July
3, 1979. . (Exhibit 1). Premises 37 Gloucester Avenue -he knew was his
fathers, his father died in 1948. Although he knew the premises were
his father's he ’a!waQS understood property to be his motherts’. He
was ‘no+ sure if 37 Gloucester Avenue was let on a Tenancy but { have
seen tenants occupying it! and in mid 1970's he became aware that
Honiball was carrying on'business'+here; his mother was the landlord.
Towards +he ehd of 1977, he said he became aware of the existence of a

lease (ExhibinZ). This he:said'came up at one of the daily meetings

he had with his mother.
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.. The Eldemire holdings, were surveyed In_1977. He'said, 'these

properties.had been in the family a fong time, we had diagrams we
wanted to get proper. titles. There was. et That time no reglstered
tTitle for 37;G!ouces+er“Ayenue{: A dupiicate certificate of Tiflé for
these premises was Iissued by The Registrar of Titles on July 53, 1982
in the name of .the plainfiff. After the death of Mrs. Eldemire, he
took over as landiord. . The ren+a§ fhe defendant paid hac been increased
to $300,00.per month. Affer his mofﬁer's funeral he spoke To the defen-
dant in his dining room telling him that the rénfal his mother charged |
'was a bit ridiculous and it wouid have To be increased hecatuse +hings
were different now-- He said we would speak lafer on', H

Continuing in examination in chief.he said, 'l can't remember
specifically if Honiball said he was going_fo buy the property but |
remember hearing it sasid. | think my brother mentioned it to meq—;w;
| cannot remember if Honiball tcld me that my mother ha¢ agreed 7o sell
him the property. | had heard SQ’“! cantt say if Honibail said so, he
might have. 1 think the first time ! heard it, It was from my brother;
this was some time affer my:mofher?s death. | never paid it much atfen-
tion . .. | |

He further said he was closely assoc}a?ed ijh his mother in the
running .of the business and he cannot recal i her ever telling hfm cf
an agreement o sell 37 Gloucester Avenue to the defendant. wﬁén he

heard of Honiball's assertion he thought it laughabie. He recatled he

had heard of a fire and his mother had Fold him Honibali did the repairs.
in cross-examination, he said the documents filed in supéorf oT
his application to bring the premises - 37 Giouces?er Avenue-unéer Tﬁe
operation of The,RegisTra?ion_of.TiTle Act confaingd declarations that
were true. The value he placed on‘fhe premisés fs $2,000,000Q00. ‘Th%s

.was based on the current state of the buiidings.

137 Gloucester, Avenue is property fo which myself and my brother
are entitled'.. He continued - 'He (defendant) might have told me the

figure he and my mother had agreed but I find it impossivle knowing my
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mother to accept that figure. | agree there might have been discussion
between himself and my'mofher. They were good friends, | believe
there were discussions’. ----- 'My belief that defendant and mcther

had discussions is based on what my brother Toid me'.

in re-examinafioh'fhe plaintiff said, ‘my mother did menticn that
there were discussions wi+h defendant eh:passanf, - price was laughable,
She told me Honiball had offered to bu;IThe‘place, | can't recail the
year she told me sc meybe 1976 or 19777,

The defendant and himself through their lawyers sought o arrive
at an agreement for sale of the premisss to defendant but in vain. He
admitted receiving rental from the defendant and returning it and of the
defendant lodging rent in an ascrow account. The bank's pass book he
was sent, he passed over 1o ﬁis Attorneys.

That was the evidencé gfven in support of the plaintiffis case.

He claimed mesne profits of 51,500;00 per month, A bundle of documents

was admitted ethbifs by ccnsent:

The Probate and Will of Mrs. Eldemire - Exhibit 1;

The orginal lease - Exhibit 2;

Duplicets Certificate of Title ~ Exhibit 3;

Appliication to bring land under the operaticn of

the Registration of Titles Act ~ Exhibit 3A;

Correspondence Exhibit 4-9 and photographs of the

building at 37 Gloucester Avenue - Exhibits 10A-E.
On February 26, 1986, Mr. Macaulay obtained lsave to fite amended
particulars of claim in Suit E138/81 and amended defence in Suit C.L.E.36/81
This he submitted was as a result of matters raised in the evidence of
+he plaintiff. In his defence the defendant claimed: -

"The Plaintiff in breach of his frust in

returning rental, further fraudulently caused

himself +o be registered as proprietor in fee

simple of the.aforesaid premises by false

statements in documents 3A of the agreed bundle

pages 26 and 27.7

In the aﬁéndedisfa?emenf of claim, the above was repeated and

in addition the defendant claimed:-

(1) The Plaintiff therefore claims that
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the Court doth make an Order directing
the Registrar of Titles to cancel the
Certificate of Titles Volume 1169 Folio
860 of the Register Book of Titles and
. +o issue-a new Certificate of Title on _
Transmission with the name of the Executor.
(ii) The Plalntiff therefore claims Specific
Performance of the aforesaid agreement
of sale and that the Defendant as Exec-
utor may be ordered to execute proper
+ransfer documents of the proprietor-
ship of the said premises o the Plaintiff
to be duly registered.” '
Orn June 8, 1987 additionai amendménfs to the statement of claim and
the defence were gfanfed.

The first witness callec by the defence was Mr. Albert Sharpe.
He was a building contractor, now a consulting engineer. He had been
in that business (a contractor) over fifty (50) years and had con-
structed residences, officeé, hotels, bridges, roads. He was in his
80th year. He owned Sharpe Construction Limited, a firm well-known in
Western Jamaica.. In 1953/54, he erected the building on 37 Gloucester
Avenue for Mrs. Alice Eldemire at a cost of £6,000 (sferling). In
1977 at defendani's request he appraised the building. He had erected
a 2 storey building, he now found a 3 storey building with other
buildings flanking it. . He valued the property then at $250,000.00.

In 1983, he again locked at the premises. He found 2 additional
building there at the back, he valued the additional buildings aft
$40,000.00.

In cross-cxamination he said the additions had been made by
defendant who had from time to time borrowed a ladder from him. The
3rd floor had been erected. after the fire. He lived in Montego Bay and
knew'when-}he'fire cecurred, He had built 'hundreds of ?housands‘of
houses in Jamaica' and had visited the premises uncfficially many times
between 1953-and.1983. ‘He said Mrs. Eldemire was a Véry pleasanT person
to deal with; she paid her bbligafions;_ in re-examination he said:-

"| knew Mrs. Alice Eldemire very well. |~
knew her over 60 years. She was very kind.

She dealt honestly with people, her word was
her bond."
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The plaintiff's evidence was that iﬁvzdfgiggfiéagéd +Hé §feﬁf§é§
37 Gloucester Avenue then known as 'Au Refuge' from Mrs. Eldemire. He
said et the time The Iease was execufed *she wan?ed 1o se!l me (the
premises); | told her | had no money +o buy it et the time. She wished
360, 000 00 then',

In 1975 the premises were damaged by fire, he spoke +o
Mrs, Eldemire about the repairs, she repiied,vqi don’t have any money
to fix it son so go shead and fix it, it Is your place anyway so go
ahead and fix it!. i He spent 340, 000 00 in repalrtng the bullding in
the course of which he made sfrucTural alfera+|ons and addnfions Hel
added a 3rd floor and 2 rooms also a new bunidlng was erected at the
back. |

The defendant said he spoke to her several times about the szle
of the premises and They reached a final agreemen+

"The first time we had an agreemen+ was after
the fire and then the week before she got sick,
about 6 weeks before her death we came 1o 2
different figure. The final figure we agreed
on was $100,000,00. We arrived at that figure
because she sti!| wanted her $60,000.00. She
was not concernad with the $40,000.00 | had
spent, | should give her $100, 000 00 tess the
$40,000.00 { had spent sherould'ﬂnd up getting
her $60,000.00. | promised to pay her by Xmas
1978, She said that would be O.K. .1 should
go and bring the money to her.™ ' '

In July 1978 when the lease expired, he offered to pay $300.00
ner month instead of $250.00 hitherto béidhun??i he'cahe"&b'wifh the
purchase price and Mrs. Eldemife agfeéd,H |

Mrs. Eidemire died and he attended the funeral. The plaintiff
spoke to him Then asking him when iasf,he hed paid the rent and the

amount. He replied and pia:nfiff sald-w”f_ _f_*f

"That $300.00 can’t work anymecre, everyTh:ng
is dnfferen+ now and your r9n+ is doubled

Defendart said he told p%atnf:fr ne was buying the premises and
further he did not consider it an aﬁﬂrgar;afe‘fjme"or slace to discuss
the matter. The following week he visited the plaintiff in his office,

told him of the agreement he had with his mother and plaintiff szid
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"that is a lot of damn nonsense' and walked cut of the office.

The defendant szid he was never served with a notice fo quit the
premises either by Mrs. Eldemire or by the plaintiff.

The plaintiff was a politician - he Qas Minister of Health and
spent very littie time in Montego Bay, he never visited the nremises.
Mrs. Eldemire visited the premises during her life-time while he occupied
1. Ho took ﬁér to the pfemiscs after the fir: and after he ha:
completed the repalrs | |

~ The D|alﬂTlff he said, did not know of the agreement he had with
Mrs. E!demire bu+ as far as he knew Dr. Arthur Eldemire knew of It.
The plaintiff was away in Kfngs+on much of the tims between 1970-76.
His brother, Dr. Arfthur Eldemire had his office on his mother's premises
and he and his ﬁofher maintained daily contact before he went abroad in
1976/77. '1 did not seek to get 2 written agreement from Mrs. Alice
because | had her word, Mrs. Eidemire did not like *o write documents.
I did not press her f¢f sémgfhing'in writing, she wouldnhave been
annoyed if | had pressed. | &id'noffg}nd it neéésséry TO'. |

.The plainfiff.comménceﬁlﬁroééedings_in'Sui+ C.L.E. 36/81 as executor of
the estete of Alice,E!dehTfé,..He Said.fhe.premisés are part of +he
estate of The-?ééfafof and under the Witl it devqived Yo himself and
his brother. He averred that the contents of the declaration he filed
in support of his appjicafion tc bring the premises_under the operafion
of the RegisTraTign of Titles Jaw are true. . These documents are listed
as Exhibit 3A. In the declaration he said;—

1. 'l am the owner of an estate in fee srmpte‘
of the premises described.

2. That such land, including all buildings and
other improvements thereon is of the value
of FORTY THOUSAND DOLLARS ($40,000.00).

~3. .....That there are no documents or evidence
invalidating my title to the said land.

4, Thaf.l am not aware ........that any other
" person has any estate or interest therein
at Law or in equity.
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This declaration was médé”ﬁéforeia‘Jus+jce of the Peace on

November 24, 1981.. U e

in anofﬁer*deciarafion of even date he said:-

3, When | first knew the land it belonged to-
' my father, Arthur Wellesley Eldemire.....

4. Thet on the death of my father in 1948 my

mother, Alice Eidemire entered into possession

of the said land and in 1958 put me in

possession of the said land. She died on the

&th of December, 1978,

5. That since 1958 { have remained in peaceful

and undisturbed possession of the said land

exercising atl the usual and customary acts

of ownership and | have never heard cf any

¢claim adverse to myself or any predecessors

in possession.
The evidence given by the plaintiff is at varience with that contained
in the documents cited and it is on the basis of these documents the
registered title was issued to him on July 13, 1982. It is blatant
that the documents supporting the application for the Issue of the
titie contain declarations thaet are false. This being so the title
issued therecn was in my view fraudulently cbtained. What the plaintiff
was entitled to as executor of his mother's estate was o title on frans-
mission., The title he obtained excluded the just claim of his brother
to whom the estate was left jointly with the plaintiff. ¥ is worthy
of note that the title Exhibit 3 was Issued on July 13, 1982 during the
pendency of these cases and on October 16, 1984 z mortgage for the sum
of Two Hundred and Fifty Thousand Doflars ($250,000.00) wes entered.
Thereon,

The plaintiff is the executcr of the estete of Mrs. Alice Eldemire
and as such he instituted proceedings for recovery of possession of the
premises which undoubtedly form part of the estate of the testator. The
defendant said that at no time was he served with a2 notice to quit in
terms of Section 31 of The Rent Restriction Act nor was he served with.a
notice indicating that the premises were exempt from the operaticn of
The Rent Restriction Act (vide Section 22). There has been no evidence

in the case to contradict the evidence of the defendant on these points.

The failure of the plaintiff to serve notice to quit on the defendant
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effectively decides the fate of his case. He, The plaintiff cannot

succeed. See Crampad International Marketing Cohpany Ltd and

Clover Brown vs Val Benjamin Thomas, P.C. Appeal No. 37 of 1987

(25/1/89) (Unreported).

The defendant ciéiﬁs he took assignment of the lease from the
original Lessee in 1973 and he obtained from the Lessor a document of
assignment which he lodged with the bank Yo secure a locan, He said he
executed ancther lease in 1875 which expired on July 13, 1978 this
alsc 1s with the bank, hfs copy was destroyed in the fire. The criginal
lease that was assignad is in evidence and by Condition 3C *The land-
ford will repair any demage caused by fire®. This condition placed an
obligation on the owner of the premises, Mrs. Eidemire fo repair the
damege caused by the fire in 1975, The damage was outside the ambit of
the Tenants Covenant.tc keep the premises in t+enantable repairs.

[See Clause 2(c) and (d)]

In Clause 2(e) the defendant covenanted 'not (without the previcus
consent in writing of the landlord) to erect or permit or suffer fo be
erected any other building upon the leased premises nor fo make or fo
permit to be made any alterations in or addificns to the leased premises
which consent must not be unreasonably withheld'.

The defendant said that with the knowledge and approval of the
landlord he repaired the building after the fire and rade sTrucfufalr
alterations thereto. This evidence was not challenged, although The
plaintiff sought to suggest fthat the building was originaliy a 3 floof
building., 1 find that the plaintiff did not know much about the
premises.save that it wes a part of his mother's estate. He had never
visited it. The defendant said that Mrs. Eldemire vf;ifed the preﬁiées
after the fire and after the repairs and alterations Had been effected
with her authorisation. There is no evidence that up to the time of
the death of Mrs. Eldemire she disapproved of anything that the deféhw
dant did on the premises. Plaintiff said that his mother and the defen-

dant were good friends.
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In 1973 before the fire, Mrs. Eldemire asked the defendant
$60,000.00 for the premises. -After the fire the defendant spent
$40,000.00 repairing and improving fhe pfémises. On what basis did he
indulge in this expenditure? He did not infend it as a gift to the
fandtord. | accept that she told him 't don't have the ﬁoney To fix
I+ so go ashead and fix i+, it is your place anyway'. What does this
mean? She had offered the pfémiSés.¥o'him for $60,000.00, he indicated
he did not have the money then to pay for i+, They reached a final
agreement after the fire he said.

In accepting her direction to fix it, he accepted her offer of
sale and to my mind the contract wes made: ‘Theﬂb]acerfs yours anyway’.
The time for payment of the contract price of $6Q,OO0.00 was postponed
to the end of the lease pericd in July 1978 and further to the end Qf
December 1978. | accept that Mrs. Eldemire told him she wanted her
$60,000.00 she was not concerned with the $40,00C.00 he had spent. The
arrangement, if any, for the re-payment of the $40,000.00 the defendant
spent was that it should be deducted from the revised price of $100,000.0C
so that she would get the $60,000.00 she always insisted on from fhe
time the offer was made in 1973. On the evidsnce, Mrs. Eldemire deal%

fairly with everyone 'her word was her bond’.

In Inwards and Others v Baker (1965) 1 All ER 446 lord Denning at
~ page 448 said:i-

"We have had the advantage of cases
which were not cited to the ccunty court
Jjudge, cases in the last century, notably
Diflwyn v, Llewslyn (1861~73 All ER Rep.
384; (1862), 4 De G.F. & J.517 and
Plimmer v. Wellington Corpn.{1884), 9 App.
Cas.699. This fatter was a decision of the
Privy Council which expressly affirmed and
approved the statement of the iaw made by
LORD KINGSDOWN in Ramsden v. Dyson (1866),
L.R. T H,L. 129 at p.170. 17 is quite

. plain from those authorities that, if the
owner of land requests ancther, or indeed
allows another, to expend money on the land
under an expectation created or encouraged
by the landlord that he will be able fo
remain there, that ralses an equity In the
licensee such as to entitle him to stay.
He has a licence counied with an equity.”
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At page 449C, he concluded -

" e...s..The plaintiffs, the successors
in title of the father, are clearly them-
selves bound by This equity. It is an
equity well recognised in law. [T arises
from the expenciture of money by a person
in actual occupation of land when he is
led o believe that, as the result of that
expenditure, he will be aliowed to remain
there. |1 is for the court to say in what
way the equity can be satisfied. | am
quite clear in this case that it can be
satisfied by holding that the defendant can
remain thére as long as he desires o use
it as his home,"

{Emphasis supp!ied) _ _

The attitude of the plaintiff was not helpful To the céuée he
propodhded. He safd'his belief that defendant and his mother had dis-
cussions ﬁas basged on.wha+ his brother Told him. In re~examination,
he said his mother did mention that there were discussions with *he
defendant. She tolid him defendanf.had offered to buy the place, this
was in 1976 or 1977.- The price he said was léughab!e. it is é welf-
known fact that property values slumped in the latter part of the *70's.
If he considered $60,000.DO laughabie in 1976 or 1977 why did he
declare on oath on.November 24, 1981 that the value of the premises
was $40,000.00. Was he being truthful or honest?

On the day of his mother's funeral, ptafnfiff spoke to the
defendant about the tenancy and said:-

Bthat $300.00 can't work anymore, everything
is different now and your rent is doubled.”

In a subsequent conversation, the defendant told him ot the agreement
he had with Mrs. Efdemire and plainfiff replied Tthat is a lot of
damned ncnsense'. The attitude of the plaintiff showed he was:nof
orepared to accept or honour nor felt himself bound by any arrangements
made by his predecesscr in title.

The defendant's case is for specific performance of a contract
not made in writing as is required by the statue of frauds but is by
parc! and supported by ack of part performance., An act of part perform-
ance relied on was the payment.of an increééed rentai when he arranged

a further postponement of the date for payment of the contract price.
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Among the cases cited by‘thewplaigTiff,ln support of this proposition

was that of Nunn v. Fabian (1865) 1'Ch,AApg335. In that case:-
*The tenant had spent a considerabie sum of
money on the premises in adAnfxcn to the
payment of increased rent.”

In Thursby v. Eccles 49 W.R. 281 Bingham J. said at p.282:-

"When the Court of Chancery gives refief
from the cperation of the statute it does
so upon the equities which have arisen out
of the acts of the parties.”

In Fry on Specific Performance (5Th Edif:on) at p.283 it is said:-

"Courts of Equity hold that, no?wnfhs*andlng
the express language of the statute e case
may be taken out of its operaticn by any one
of the following circumstance. :

(4} ‘by a2 pafol contract and part performance,
which zs, as we shall see, but a parficu!ar _
case of fraud?.® :

On page 290 the learned author states:-

"This exception seems to be based on the view
that if a men has made a bargain with another,
and allowed that other to act upon it, he mey
have created an equity against himself which
he cannct resist by setting up the want of
formal ity in the evidence of the contract out
of which the equity in part aross.

In crder thus to withdraw a contract from the
operation of the statute several circumstances
‘must concur, Flirst the acts of part perform-
ance must be such as nof onty to be referable
to a contract such as that alleged, but be
referable to nc other +itle; secondly, They must
"be such as to render it a fraud in The defen-
dant fc take advantage of the coniract nct belng
in writing; thirdly, the confract to which they
refer must b& such as in its own nature is
enforceable by the court; and feurthly, there
must be proper parol evidence cf the contract
which is iet in by the Acts of part performance.”

The iearned author of Chitty on Comtract 23rd Edition Volume 1 at 5.91
paragraph 183 dealt with the first proposition thus:-

“"In his work on Specific Performance fry L.J.,
further stated that the acts of pert perform-
ance must be referable to 'no other title'

than the alleged contract; but this view thas
fong been exptoded!.  tKingswood Est. Co. Ltd.v.
Anderson 19631 2 Q.B, 169, 189). |{f the

obvious explanation of the acts is that they were
done with reference to the zlleged contract, the
doctrine of part performance applies: al?hough
some ingenicus alternative explanation for them




- 13 -

“ican be suggested (Broughton v. Snook [1938]
Ch.505). It ic only required that the acts
refied on should not be whollyi equivocal .

The defendant¥s evidence is that from the time he éof the
assignment of the leasé he had a firm agreement with Mrs. Efdemire.
Not having the money to pay fhe srice she askad, payment was deferred.
Subsequent discussions further postponed the completion date. AcTing
in good faith on the basis of the agreemenT bolstered by her direcfiéas '
after the fire to undertake the repairs as the ‘place is yours anyway’ .
The defendant induiged in substantial expendifure of $40,000.00 and
subsequently carried out further improvements with the knowledge, and,
inferentially, the apordvel of Mrs. Eldemire. He was lfed fo believe
that all that remained for him to do was To pay the sum of $60,000.00
to Mrs. Eldemire. 1 accept the defendanf‘s‘evidence that when the
lease ended in July he offersd anc¢ commenced paying renféiréT'+he in=-
creased rate of $300.00 until he could complete the confract by paying
+he sum agreed. His evidence is that he attempted to cbtain a lcan To
meet the payment of the purchase price but was unsuccessful. His
evidence ctherwise was that he spent much to improve the value of the
premises,

" Mrs Eidemire éanaged the varlous facets of the Eidemire business
consisfinglof clinics, properties, cinemas. There was a ponsiderabie
amount of real ééféfe. The plaintiff was involved in politics up tc
the mid-1970is and was once a Minister in the political directorate.
The evidence is fha% his involvemenfjmean+ he was based in'Kings+0n
and not seen much in Montego Bay. It was submitfed that in managing
the affairs of the Eldemires, Mrs. Eldemire was a careful person who
reduced things to writing and if there was such. a contract it wouid
have been in writing. Balanced against that is the evidence That The
defendant and Herself were very good friends who communicated reéuiariy_
The defendant's evidehce is that he ran errands for her regularly. In
addition, despite the submission made by the plaintiff, the defendaﬁf
said she_pever gave him a receipt for rental pafd. She never had &

registered tifle for the property - 37 Gioucesfér Avenue., The evidence
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is that survey of the Eldemire properties commenced in 1977 with a

view tc Registration. The Will exhibifted was executed while she was

111 and nine (9) days before her death,and while she was at the hcuse
of the plaintiff to which she had been removed during her iliness, is

signed by her mark, yet the lease bears her bold signature. For a

person who controlied such vast wealth, one could think her Will was

made [ate in the day,

I am not persuaded that the plaintiff is a2 credible witness. |

find that there was a contract entered into between the decesessed,

Mrs. Alice Eldemire and the defendant. This confract was oral and

there were acts of part performance as indicated above.

On my findings, there will be Judgment for the defendant on
Suit C.L.E. 36/81 with costs to be taxed, if not agreed. On Suit

E 138/81, there will be Judgment for Mr. Honiball. i order that the

contract for the sale of premises 37 Gloucester Avenue be specifically
performed and that the defendant Eldemire as executor, executes the
proper documents of transfer to the plaintiff, Honiball of an un-

encumberad title, The plaintiff, Mr. Honiball is to pay the contract

price of $60,000,00. The Registrar of Titles is to cance! the title

issued and exhibited herein registered at Volume 1163 Feiifo 860 of the

Register Bock of Titles and issue a new certificate of title on ftrans-

mission with The name of the executor.

Costs to be the plaintiff, Mr. Honiball, tc be taxed, if not

agreed.
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