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I THE COURT OF APPE&L

SUPREME COURT CIViL APPEAL NO: 32/8%
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THE HOM. MR. JUSTICE FORTE, J.4.
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on wh: 9ub of HNovambar,
1885 whilst avtumpring %o cross a railwsy line in whe vicinity

ef the Bustamantis Highway, £211 with his i=ge across zhe railway

.7 13 = F e o o " T e e IR T oS A Sy Ty Ty
walking aslong the railway line. Coolls “estificd thal whils ho
was aptut twe chains from the eppollant e "pirched forward® and
fril SO ERLE O LIMS & Frain wihion wohzs Sriven v tho roorendroc o
Ee . eav TG EOLAIDRE R VMEN&LED WIALCD WRE LUiVenr 0y The IesSpendint’s

sgrvaal, omnae Brown {(now docsasad), wzz spprosciking.  Mr. Cooks
realizing the Laminent SiSasver Bogin So orun Lo the plainiliff's
agsistance but npad ¢ jump fsom vhoe ling bocause of the speod of
the apprcaching trzia.

The train in quesrtion collidsd with the appellant, running

over bds feet., 43 2 consaguence thz appellant suffercd sxtsnsivae

3

injurias rosulting in ths pariial amputation of vho rich: foor an
-

dzformity #o his lefr foou.
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The appellant claimsd demages from the Jdefsndant forx
negligence on the par:s of thoir gservant for failing to sce
who r\l-'-“"'i{:*«"‘ Foilin toay s mhvee ot f Traeme Sve gy b e be
LRE DAAILDLTLIY . LZILI0C U DIring ©he ¥ GLAwWaY C4y IO 2 SR QX

e Lxaks xi Perfore ‘cblliuing witvh the plaincird.
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pagligencs,  Ho zlase found chor:

e >

lew vhe wihistle, Ho

=3 his duby to warn persons
rnasonably forssec would

che ling. (Bmphasis mineg )

The defendant could not centamplzaie a
persen prons on thn cailway lin2

zg wha+* the
hen be could

{3) Ths rassconable infsranca
r & i b
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thar the lsarned crizl judgs tock Loo narvew a view of the law as

presencs on the wrain lins.,

Tl ,n e oy - - T . m e R e o Yy om. T - -
The vailwsy tracks ars ihe priveso puoparry of the Railwa
E R
SULARYITY QVer wWhieh Lhnwy nave ‘coenfoolt,  OF «lids sriz by ar
properly riog 28 CeCeap: L Dh hrs Deono QonoTonas by

Moo Campiss LD thar appe Lisis Toining Las TAaLl-
WEY Lruchs Was & LILEPASBELT.

that correspeondingly the respoodwot 18 liable vicaricusly?
The law rogarding an occupisr's duly Lo Lrespasscrs Ls stated

in Herrington v. British Railway Board [1972% 4.C. 377 av page 3509

=N it B - d | A o~ o . - - fn f o v - R
wiere Tgic Morris, having oonsidered the facis of thar case s3id:
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"ess Bacausc of these circumstrancas {all
of them well-khown and obvieus) thare
wWas, 1np my visw, 2 duty whick, whils nox
amounting o the duty of care which an
CCCUPLiar wes £0 a3 visitor; would ba
duty to Lake such sceps s common senso
or cummen humasaity woulid dicuate: tho
would be steps criculared no cxcluds o
or ; L Ly casonnbla

2 pxﬁ”*ﬁc‘bia limits, <o :-duce or

VLT D GangTr.

o th‘-,:“r*

LT

It was this pruneipls wihal guidse he liarnsd trial judge.

He refzrrad te Southern Porilanf Cement Lid v. Cocper {19741 &.C.

623. Lord Reid =% p. 644 svarted:

"The enly raticnz]l or practical answer
would seem to bz that the occupier is
entitlsd 1o neglacr a bare pessibilivy
+hat trespassers may Come L¢ 2 parii-
cular placz on his land but is bound
at least te givw considaeration to the
matter wien he khows facts which show
& substantial chancx that thoy may
com2 therc.”

it is cleer, thersfore, that an occupier is reguired in
acccrdance with his duty of commen humanity to take reasonable
care regarding the well being of a trespasser where:

{1) there is a foreszeable risk of his
acis doing harm Lo a Lrespasser, or

{2} he knows of the pressncs of ths

tresp&ss:r.
The lzarned trial judg2 founa tha*t the defendant cculd not

1<
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contimplatée a parson prope onR the re:lwey line, Whilst i
reasonabliy forvsac:ble that prraons could welk across the line
it would nov bw wiilhin one's conceaplioiion thab somsens whilst
crossing weuld £zll and would thezeioye be lving scross the
track.. Any iisbilicy in nogligooos would be besed tharsfore on

¢ driver’s failurs to brakc after bsing made awars of tho
respondentz’s presonca on the track.

It 1s against this background that the trizl judge found

that thers was no "wilful or racklsss® digragard of common

humanity.



Recklegsness, properly soc called, is defined in

R. v. Lawrence {198Z; &.C. 510 as occurring where a person has done

an act which in fact invclves an obvious and sericus risk of
causing injury and either:
. give any thought

x TS
e possibiliity of there

ot
Leing any such risk, ox

that only from a distance
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¥ chains could the guard have seen :omecie lying on thie track,

e
rJ'J-
o

iny greater Gistcance cone could nct Jdistinguish a man's feet From
railway sleepers. It is reascnable therefore to infer that the driver,
sitting to the right of the guerd and a yard away, had a comparable
line of vision. There is further no indicaiion in the evidenca ihat
the driver saw the plaintiff lying on the track before he was 2% chains
awWay oI So.
it is alsc worthy of note that it is the plaiptiff’s testi-
mony that only his legs and feet were on the line, Surely this fact
waxes it all che move likely that his presence would be ¢ifficunls oo
Getect.
From ali indications; having regard to the evidence riat
tne stoppiny distance of & train is 2% chains at a speedd of 20 w.p.h.
and thar the vrawLn sTopped ¥ chadin zway Tronm vhe gite of thre accident,
the drivey LUST Lave Slaxed ar tie furse comeni when he could reason-
ably have realiteu thay the -laipiiii was iyang with is legs on the
track. The fiyst grouns of appesl Llereligre fLails.
HE. Campbell in oral submissious has suggesced that the
driver ought o have seen the plaintiff attempting tc cross and
witness his fall or in the alternative that he should have geen the
Plaintiff*s witness, George Cooke; ruaning along the sids of the _%;

track and therefore be alerted toc the fact of danger.
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The dictum of Desnning, L.J. in LloyGs Bank Ltd v, British .

Transport Commission and Anciher 11536 3 A1l E.R. is instructive,

There the learued judge said:

un

o-o The driver and fireman on an
engine must keep a good look-out
ahead of them. They must, of course,
keep a good look-out for signals and
for the track ahead: butr thiey cannot
e expected to keep the sane look-out
for the side roads or lanes coning up
to the railway. They might guite
reasonably assume that people who
approach a crescsing will look ocut for
thie traims "

I would apply this dictum to the instant case.

With regard to Mr. Campbell’s subnission that the driver
ought to have seen Mr. Cooke, the plaintiff's witness, runniag
along the side of the track and thaerefore be putxén alert, it
Seems to me that if an engine driver is not expected toc keep the
same loox-out for side roads or lanes COmLng up_to the railway, as
the driver of a motor vehicle on the highway, the engine driver
cannot reasonably be expected {0 have seen a man running along the
side of the track in the vicinity of & tunnel.

The third ground of appeal is that the trial judge attached
too much weight to the uncontradicted evidence of. the
respondent’s witness asg regards the distance the train travelled
before stopping.

' The gist of the third ground appeaxrs to be that the respon-

dent’'s witness was not a credikls onz., However the decision in

Benmax v. Austin Motor Co. Ltd {1i3:5; 1 All E.R. 328 at 3%§ nakes
1t clear that an appellate court does not lightly interrere with a
trial judge’s findings of fact for the trial judge has seen and
heard the witnesses, whereas the Appeal Court is denied that
advantage and only has before it a written trangscript of their

evience. It was there stated:

e = b Tt s
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"No one would seek to minimize ths
advantage enjoyed by the trial judge
in determining any question whether

& witness is, or is not, trying to
tell what he believes to bz ths truth,
and it is only in rare cases that an
appeal court could be satisfied that
the trial judde bas reached a wrong
decision about the credibility of a
witngss."

Bearing these factors in mind, it is quite clear that there
is nothing in the nctes of evidence o suggest that the trial
judge wrongly detvurminsed the reliability of the defendant's
witness,

For thess reasons the appeal was dismissed with costs

-to the respondent to bo agresd or taxed.

FORTE, J.A.

I agree,

mm' J.A. (AG. )

I agree.



