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In this action the plaintiff claims dsmares in respecc of
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e received in a collision with a traiu on a railway line.

n

A portion of the railway line in the parish of Clarendon runs

underneath a bridss across the Busbawmznte Highway, Under this bridge is

a tumnel which f2 over the railway line. There is a track which lsads

from the highway to the railway line. fhzre is a level crossing

o
v

Jacchb's uut ¥ or 3 chain from the bridge.

Plaintiff's Case

At zbout 7 a.m. on the Oth November 1985, he waliked deown the
the
track to/frailway lice and whiice walking zerosz the lime ne fell, hit his

chest and became usnconscicus. He regained consciousness in tha wingston
Public Hospital with injuries to his chest. Lotn legs and cther parts of

kis body.

A

&4 witness,Mr. George Cooke, stated rthat he was walking aicig the

raiiway line and observed the plaintiff shead of him croesiog the line.
The pluinfiff tripped snd foll foce downwards with bis feet on the vaiiway
iiue 4nd the rast of his pody onm ghe grouid,

& vrein approuched from behicd him going in tha direction of
the plaintiff. te heard the whistle of the train when the plaintiff fell.
The train was about 20 chains from the plaintiff when he feli. He Coole,

was about Z chains fream the plaintiff, e ztartsd ©o runm to the assistamce




of the plaintiff but had vo jump from Zhe line bzcaus: of the fast speed

of the approaching train.  The traiu con tinued at the sama speed; ran

over the plaintiff's feet and stopped about ¥ chain from where the plaintiff

Wac.
The plainicff appeared to be cead anc he assisted in plscing
fim on the ¢rain.

Undsr cross-exanination he stated that fne train passwd that
spot regularly at 7 a.m.  The train was abcut 3 chains behind hdm when b

tarted to ruwn towarde tue plaintiff.

was pregent at the ccene and 4id oot arrvive efter the agcident as

suggeeted by the defenca

evidence hy cousent. The significant iujuries were -

a L. 4 ci: sutured laceration over the cccipital

region of the skueil; -

Z. 4 fracture to left ath - 7th ribs;

3. Fracture of midshafc of the right {emuis

4. Comminuted fraciure of the widsiaft of the
lefr femur;g

5. Coumminuted midshaft fracturs of both the lefi
tibis auna fibulag

&, Severs crushing cof several bones in the rizht fook

« partizi amputation of his right foot was performed.

e

ihe fractured left leg was

ly united citaoough in a bad position.

A plauned operation to cut and realign the bomes of the lep had not been

aone due to probleme affecting the nospital.

The Defence
™o an1o i vy S e K o 5 T 3
fne sole witness was ir. (albert Holness wiho was a2 guard
on the defendant’s itrain at the zime of the zccident. He deponed taan
the driver, & #r. Prown had wmet an accident and died. Lrogs-—-examinartion
revealed that he had neither attended the funsral ner sseen the dead body.
Mr. belaess statad that he was ssated ©o the lefs of the dviver

as the train approached the bridge. ils could not see clearly to his right

because of the way in which the engine was comstructed. He aid not ses



the plaintiff befcre. the accident.

Un approacihing

o
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the tunnel there 1s a curve and them & straignt
~ stretch with visibility for about ¥ mile to the bridge. He could see
into the tunmel but pot clearly beczuse the clouds cast a shadow. The
speed of the trein on approaching the tunnel wos about 20 m.p.h.;, ~ As
the train approached the tunnel, {he driver applied the emergency brake and
the train stopped about 23 chains froam the point waere the accident
occurrea.  He asked the plaintiff what he was doing there t¢ whica the
plaintifi replied that he was taiing a rsst.

In cross-exawination he admitied that he could not drive a
traisn, e could see an object on the line Z or 3 chaips away. In re-
examinzticon he said that if someons were lying on the lime lie could et
differentiate berween the person aund a sizeper until he wuas about 2 chalas
away . Af a distance of ZU chains, ha could not make out 3 pensen lying
on the lime., The normal stopping distance was Z3 chains when the
emergency brake was applied at 2 speed of 29 mnp,hgi This statemint frow
a professed non-driver was unchallenged.

There was dispute as to the position of the pleintiff zt the

v,

relevant time. The plaintiff and his wiinzsses jlaced hiw at the end
of the tunnel; the dafence had him under the tunnel. I prefer the
evidence of the pleintiff emd iir. Cooke on this poist.

I accept the evidence of the plainviff and Hr. Cooke that the
plaintiff Tfell while crosiing the railway iinez. On the balance cof
probabilities; 1 fiﬁ& that he was unabls to gy up before‘the trai#

coliided with him. Ur. Compbell submitted th;t thé fractured ribs
supported the plaintriff's account that he feli‘and hit:hiﬁ chest. Tﬁis
is probable, if the trazin had ran over his chest he is unlikely te have
gurvived.,

It is beycnd dispute, and I so find that the frain ran overh;he
pléintiff“s legswnile he was ivlnﬁ pertly on the railwey line, and thﬁs
céused‘him iajuery.

b

Lo negligence, the particulars

[w

Tie plaivtiffs claim is founde

of which are -



e dien

(a) Failinz to see the plaintiff;
(&) Failing to brimg the rall car to g stop or

e'_;
To brare in civeow
heve done so:

mstancaes wineu it cught to

(c} Collidimg with the plaintiff.

The defenmce denies negligence and ssserts that the plaintiff weas
wholly or contribuvorily unegligent by lying scrcss or om the rail lins
whnen it was unsafe to ds so and by failinmg ¢o take precautions for his

-~

own safety. In adcitiom, a breach by the plaintiff of section Z6 of the
Jamaica Kaillwey Lorporation By-Lawe wanich prouxbl s orousing cov uttehptln;
tc cross the line slsewu<rs than at aﬁ autnarieed crossing, is pleaded as
the cause of the zecident.

The evidence discloses that there were houses on both sides of

the railwsoy line butr there was n

]
i
I
fabs
s
(L
i)
[}
i
[
Fh
&
=
4
i
g
ki
e
4]
&
Je
4]
ri

exprass or

implied, given to the pubiic tc cross the razilway lin cint.
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In the circumstamC¢sg I héld thar the plaintiff was a trespasser.
What then was‘ﬁhe duty owed by tie defendant cowards him?
kr. Leys cized -

TRALAUEL v, SRITISNW TRAWSPORT COLLCISSICN (15571 2 411 E.R. 1496

at 198 5 where LORD. Morris said

“The learned judge approcched the case correctly
when ne polated out that the duties of an
sngine-—driver nmust be éiffﬁreﬁt from the duties

of a itl@e? a public rozd. As
’ S 3 duties are entirely
£110. griver is driving on fixed
e Cn private property:  ae

tivo s;gnaisg and ae

vf tine, he must take all rea5u11bl

: re that he stops il there
obstacle ahead. It iz unot, however, like
& “gﬂ472y= and those who heve permisslon to usae a
roilway track use the track with the knowledge o
that & train way be condng which is being driven
at speed ang cannsi we puliad up iﬂ & very short
space of tdwe, and which is being driven by an
engine—driver who caonot have the full check on
everything that iz on the trzex that the driver
¢ 3 motor car on a road oust be expected {16

In Bouthearn Portland Cement Lid, w. Cooper [19741 A.C. 623

LURY wBID said, av p. o2



G

"Their Lordships are brezhing no new zround
in noiding that the nature and eztent of an
occcupier s duty to & Erespasser must be based
on cemsiderations of humanity. ag lomg ago
as 1820 in Tlott v, Wilkes [1820] 3 B and 4ld.
304, z case daaling with in
oy & spring gun, B3est J. said., at p.3
law of Euglend wiil “uiot sancticm what is
iaconszistent ‘with humanity®. In Grand Trunk
Raiiway Lgmpany v Canade v. Barnett {[ivil]
8.0, 361, the judgment of the Board refers, at
ve 370; to ‘wilful or Lb\&léas & :
;rdlnar; bunanity ‘rac

‘reasouabla care’ .

and at p. 644

“The only rationzl or practical amswer wouid
sees Lo be that the oscupier iz entitled to
neglect a bare possibility ch Gt respassers

ey come to a particular place on his land

tut is bound at least to give considerction

o the oatter when ae knows facis which show

a eubgtantial chamce that they wmay come there.”

Applying these principles to tﬁe instant case. it appears that
hat defendant contenplated the poesibilicy that tr»spassa night cross
tae reilway Line at this poinr, hence the wa crning whistle referred to by
both sides. towever, there is nothing to indicate that the defendant could
contemplate a person prome on the railway line on the appiéach of the trzicn,

Therefore, the crucial issue is the distance =zt which ths driver

realised that i
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cpplied the emergeucy brake when thig réalisatiea dewired upon him.
Wr. Holness put this c¢istance at sowe %} chains away. There is uwo evidence
te indicate a failure on the part of the driver tu act omee he resiised
that the plaintiff was in dan,er from ﬁheagpffr;rw train. I 2m unabie
to find that thers wes a wilful or recklessz disregard of ordinary humanity
by the defendunt’s servant, the driver, towards the piaintiff,

There is no evidence of negligence by the defendant: the
plaingiff’s eclafi therefors fails

However, in the event that my conclusion is held to be
erronecus, I will deal with tae queatiom-of dsmageﬁu

Special Damageg




k. Campbell submitted that the lower figure given by the

plaintiff, V60000 wenkly should ve used as 2 basis for ezleulzticn.

N

The agreed net loss from Yth Wovamber 1585 to 19th Septemb.r,

- PR
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al was §

[

1389 the date cf ¢r

Tae plointiff resumea worlt inm January 1959 and his earnings
are §$50.U0 or $65.0¢ ser week.

T S e -7’0 Y WOOE TFan ci1o,at s v dhand s T™hic T

Lhe TizZuYe oL poU. Ul patr week wan usad 8o s basisz, taxg I

The agreed met 1oss of earpings ic calcuiated at $65.460.00.

Loss of clothing -~ 3175.00.
= b d

(50

fae met Iosc per annum is $17.000.00

10 yvears purchase = $17,000 % 10 s PL7G,000.00

fgaled down oy continzencies to $130,006.42

General Dapages

oy -

Por pain and ouffering end lces of cmenities I would eward

tuers will therefore be judsuent for the defondant, witl: zosts

to be agreed or taxed.



