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ESTABLISEMENT INTSRFIBRE (KMT) V. C.I.T.

ORAL JUDGMENT ON PRELIMINARY OBJECTION

MARSH J. = 4th Ma¥, 1977

Thie matter first came before me on 2lst 4pril, 1977 by way

of a summons in Chambers, for an Order for the Respondent to file
certain documents, when I decided to treat that Summons as a Summons
for Directions and ruled, inker alia, that paragraph {4) sub-paragraphs

(1) and (2) of the Respondent's Statement of Cags headed "Eezsons' were

in fact in the nature of a pl:a to the jurisdiction of this Court and
should therefore be dealt with as a Preliminary Objection, 4s a result
of that, I ordered that that point and that point only, should be set
dQWn for trisl in the week set for the hearing of the substantive issues

of the Appeal.

So said so dore, and I have had the opportunity of hearing the

fullest arguments of counsel on the point.

For the Record, sub-paragraphs (1) and (2) of paragraph 4 of

the lﬁesponc'i.en*.:'s Statement of Case read as follows:

nq, AND FURTHER TAKE NOIICE that the lespondent will
contend at the hearing of this Appeal that the aforesaid
Decision has been validly made and should be confimmed by
this Honourable Court for the following, inter alia,

reagsongi-

REASONS
(i) the SIA and not XMI is the proper appellant,
for the reason that the Notice of hgsessment
was raised and served on the 314 and it 1s
made assessable, chargeable and liable for
the payment of the tax by virtue of the
provigions of Sections 54, 55, 56 and 57 of

the Income Tax fcts
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(ii) further, the SIi did not lodge a valid
. objection against the asses.ment raised
on it by the Respondent. The assessment

is therefore finsl and conclusive as

regards the amount of such chargesble
income in accordance with Section 75(7)
of the Income Tax fct.

The Court is therefore not competent

to hear this Appeal.”

Counsel for the Respondent in dealing with the matier, sought
an amendment to certain important aspects of sub-paragraphs (1) ana
(2). They weve as follows:

(a) As regards sub-paeragraph (1), Counsel stated
that he was no longer contending that the
assessment had been raised under 33 54-57,
He stated that this was an incorrect state-
ment of the matter and that the asssessment
was in fact raided under 5.40. To Dbe more
adeurate, he said s, 40(1). The amendment
was approved and the matter thereafter

proceeded on that basis.

(b) Ae regards sub-paragraph (2), it is less
clear, but I understood counsel for the
Regpondent to say that he was no longer
contending that the SIA had not made 2 valid

objectian to the Assessment,

The effect of the foregoing was, that the Respondent's case
proceeded on the following basis:
(1) The assessment was raised’ on the 214 under
3.40 of the %tt and not on the present
hppellants, KMI, The result therefore is

that KMT is not 2 merson who has been zssessed,

i
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in accordance with the Act., KHI is not a person
who hag filed a valid objection to anv such
agsegsment, and KMI is not therefore, a person
in respect of who@ the Respondent has made a
Decision upon an Objection to an asczessment
raised upon him, and in such circumstances can
have no locus standi before this Court. This is
so, Counsel contended, because upon & review of
the statutory language, it is clear that the

right of appeal to this Vourt is only achieved

in the follbwing circumstances:
(1) There must be an assessment upon the
Appellant;
.(ii) There must be a valid objection to
that Assessment by the Appellant, and
{iii) There must be a decision by the

Respondent upon that Cbjection:

It is then, and only then, counsel submitted, that a tazpayer achieves
a vight of appeal to this Court, Since therefore the present
Appellants EMI are not in that position, they are not properly before

the Court,

For the Appellants it was argued that the assessment had in
fact been made on them nand not on the SIA; they werc the persons who
had objected‘to that assessment, they were also the porsons who had
been dealt with by the Respondent as the Objector, and in this second
regard they referred to certain correspondence passing between them-—
selves and the Regpordent. TFinally, they conternded that on that
sequence of events they were the persons whose objection had been the
subject of a Decision by the Compissioner, and that they were therefore

properly before this Court as Appellants.

That/. s sae



That then, stated in fairly brief terms, represents the
relative contentions except what in effect becane a subsidiary point
raised by the Appellants to the effect that even if they were wrong
in the sense that the assessment had not in fact boen reisged on them,
the Respondent was by his conduct, in particular by treating with
them ag Objectors, denied from now contending that they were nct the
Appellants - in effect that he was estopped. These were the
relevant contentions of the parties, and although the arguments in
the case have ranged over an extremely wide area, it seems to me
that the real issue in this case is of a very narrow compass. That

issue is - wag the present Appellant the peraon asseased; has there

been s decision of the Respondent on that assessment?

In that resard I turn to some of the corrvespondence that has
been put in in this case, I refer in particular to a letier addressed
to the Appellants dated 5th Ja:vary, 1976 and signed by Llovd B.
Perkins {(who, the Court was informed, is the legal advisor to the STA)
and attached to that letier is a copy of the original assessment made
by the Respondent., I propose to mark that lstter and the assessment
attached thereto as Exhibite 1 and 2. That correspondence discloses
that the Notice of Aszessment dated 22nd December, 1975 was addressed

to (and here I quote)

"The Secretary,
SoIbAl

for Establishment
Interfibre (KMI)
29 Barbican Road,
Kingston 6,7
That Notice of Assessment also bearg a notation thereon which reads
ag follows:
"Assessment under S, 22 (1} of Law 59 of 19547
I pause there to point out that 3. 22 (1) is the progeritor of the
present 5. 40 (1), so nothing turns on this. There ig also a
notation or that Notice of Assessment to the following efiect:
"Make Notice that the CIT has assessed your

liability in respect of a payment to /R¥

Counsel/ ..... .



Counsel informed the Court that "N/R" meant "non-resident”. There

ig also a notation indicating that if the recipient obiects he nmay
give notice to the Cormissioner within 30 dave of the date of service
of the Asses-ment. There is also another notation indicating that if
if the recipient is dissatisfied with the Decision he may appeal
therefrom. (Actually the Notice refers to an apneal to the Appeal
Board but that is now to be read as a reference to the Revenue Court.)
That then represents the background and relevant civcuastances so

far as the present matter is concerned,

Against that background, I now ask myself the guestion - on
whom was this assessment made? Was it made on the pregent Appellants
or was it on the SIA? I say that because it seems to me that the
snswer to that question will provide the answer to the present dispute,
since I accept the view of the statutory languase put forward by

Respondent's Counsel,

For the Appellants it has been argued, one maw even Say with
the greatest respect, strenuously arcued . that there iz nothing
squivocal about that Notice of Assessment (i.e. Hxh. 2) end that it
js clearly an Asgessment upon KHMI Tt was submitted that the words
or dstablishment Interfibre (KMI)" which followed after the words
"The Secretary SIA" placed othe argument beyond doubt and that those
words mean, and can onlym that it was an Aggessment on KHI, It was
the income of KII and it is KHI who has been assessed in respect

thereof, so the argument ran.

I have considered that submission against the background of
the various notations which are on the face of the Notice of
Assessment and to some of whichl have already referrcd; and the
statement by Counsel for the Regpondent thet the lsscssment was made
by the Respondent under powers conferred upon him b 3. 40 of the
Act. Having done so, I find it impossible to accept the submission

of counsel for KMI that this Notice of isges~ment clearly and

nnaernT raen Y ren grents ol aomeagoaent mads wwhen ot e dastion.



In the first piace the Notice of Assessment clearly states
on its face that it was made wnder what is now 3. 40 of the act
and it is common grount that the Reapondent has no power to assess

a non-resident under g, 40. (I shall return o this.)

The Appellznts, IMI, admit that they are non-rasident. The
address at Barbican Road stated in the Notice, is that of SI4 not
RMT - KMI is located at Linchenstein in Burope. Faced with this
combination of circumstances vig, that they are non~resident, and
the agreed position that the Respondent had no 3tatutory pover
under S. 40 to agsess non-resident, Coungel for KT contended that
S. 40 was only one of several powers granted to the Aeépondent'm
assess taxpayers, and that therefore, even if 2 non-resident could
not be assessed under S. 40, he could be asasessed under what was
described as "the Hespondent's genegral powers of agsessment”., I
do not see how that would advance the matter and I shall deal with
i% later, but to return to the issessment (zh, 2), and the
collocation of words "The Seeretary SIA ete™; it secms to me that
the Appellant's case rests entirely on the words tPor sstablishment
Interfibre KMI", which occur in fhat particular groupin:, since
there is no other reference 1o T in the Notice. T do not accept
that those words have the effect contended for by the Sppellants. I
say this because s1thoush the Respondent. whsn exercisiiy his POWETS
under S, 40 has to assess the resident person, that agsesanent,
nebertheless relates to income which is intrinsically that of a
nop-resident; because of this, comaon sense and ordinary administrative
convenience would seem %o reguire that there he gone indication on
the face of the Notice itself to show who is the ipon-resident in

respect of whom the resident pergon is belng chorgzed., 1f not, then

the resident so charged would be totally unaware of the identity of
the non-resident payee in respect of whom the tox is to be deducted
and would be unable to comply with his atatutory duty to deduct tie
tax. 1 thersfore hold that the words "for sstoblishmont Interfibre
KMI" which were so heavily relied on by Counsel for Wil - do not

heve the effect centonded Por, nnd were inserted in the Hotlee
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non-resident payee. In other words, they were inserfed in the
Notice merely as an indication %o the regident person assessed, of
the identity of the nen-rssident in respect of whon The tax is to

be deducted, bub they do not, and cannot, alter the fact that the

asgessment remains apn assessment upon the resident persog. In shore,

e i et 7T S A

it is 2 "tax at socurce" assessment.

Tor these reasons, 1 hold that Jxh. 2 congtitutes
sn assessment upon the 314 by the DNespondent under powers conferred
on him by S. 40 of the act end does not constitute an assessment on
EMI, If, therefore, KNI was not the person assessed then it must
necessarily follow that there is no assessment upon thom in
szistence to which they could have filed a valid objection. It
also Tollows from this that any Decision Notice issued by the
Respondent in this case could not have been issued in regpect of an

assessment made upon KMI,

I turn to the other arugments addressed to. the
Court, I do not propose to go into these in details in view of the

finding which I have made on &xh. 2.

Counsel for the Appellants concedes that the
Respondent has no power to assess non-residents under §. 40, That
then beine the state of the Law, a state with which the Court asrens,
it seems to me that even if I sm wrong as to the view I have taken
on the meaning and effect of the words "for Establishment Interfibre
KMI" in Exh, 2, the result, so far as the present Appellants are
concerned, must be the same, I say this because if in fact, coatrary
to my finding, KMI was indeed the person assessed, then such an
assessment would have been void, ad initio, since the Respondent
would have been purporting to act under a statutory provision (i,e.)
S. 40) which conferred no power on him Yo assess non-residents; and

any such purported assessment would therefore be a nullity.

Onee/.....



Once it is agreed that £.40 gives no power to assess a
non-resident and onge 1 come tc the colclusion, as I have, tlwt
the Assessment was made under 3. 40 that must he an end of the

case so far as the present Apnellants are concerned,

Coungel for the Apnellants correctly pointed our that in
the circumstances of the present case, since no deduction had been
made from the payment made by SIA to KMI, the Assessment could nct
have been made under S, 40 (1) and must therefore have been made
urder S, 40 {2). Iven if that be so, it does not in my judgment
affect the ultimate result, because whether the assessment was made
under subsection (1) or (2) of S. 40 is not so much to the point as
the fact that it wes made under S, 40, As I have indicated in the
course of the argument, I accept that the Respondent has no power
to assess a non-resident under 3. 40, I make no comment on the
further submissions of Counsel For the Appellants as to whether the
power under S, 40 to assess residents exclusively, is in derogation
of the powers of the Regpondent to assess a non-resident under other
provisions of the Act, A number of aunthorities were cited to the
Court which, prima facie, suggest that those powers (i.e. under
S, 40} are not in derogation of the Respondent's powers tc assess
a non-resident under other provisions of the Act, but it is not
necegsary for me to come to a conclusion cn this in view of the

finding I have made that the asgessment in the instant ecase yas in

fact made under S. 40, Havine so found, it is idle to spsculate
what might have been the position had it been made under some other

section of the idct,

One other matter caused me concern, & review of the
correspondence shows that the admitted dealings between the
Respendent and representatives of the present Appellants, thouzh
clouded in mist and obfuscatiow, might possibly have lulled the
present Appellants into a false sense of security, in that it
might have led them ® believe thet they had been properly accepted

by the FPaspend ut n Ohinetors i thelr v vi~by, wifh
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concomitant right of appeal to this Court, However, since estoppel
does not apply to the Revenue, these circumstances avail us nought.

It has been said offen enough by others more learned in the law

than I am, that a Court is not entitled to invoke notions of equity
in dealing with Income Tax fppeals, and although I bear that
admonition in mind, T cannot leave this case without commentinc that
it would seem from the wayv this matter hes proceeded so far, that a
great deal of the "equity" in this cagse lies with the present
Ap-ellants Messrs., K.M.I. The Hespondent, by appearing to treat with
then ag Objectors seems to ne. with the greatest respect, pgrticularly

ill-placed to now contest their right to be in this Court.,

Regrettably though it may be, however, I cannol ignore the
statutery language, and upon my interpretation of that language, the
present Appeallants have failed to persuade me that they are the
proper Appellants in this Court. They can have no right .of appeal
unless the same was conferred by statute and I can find nothing in

the Act to support their clain,

Nevertheless, I invited counsel to make submissions as to
whether the Court could now make an order which would somehoy athempt
to retrieve the situation br substitutine the SIA ag Apnellant .
However, counsel on both sides have submitted that I h-ve no such

power and since I am not sufficiently sstisfied that thev are wrong

I press that matter no further.

For these reasons it is my opinion, and I so hold, that the
present Appeal must be struck out on the Ground that Messrs. K.iLI.
have failed to show that this Court has the jurisdiction to hear them

in the instant matter.

The nermal rule is that costs follow the event:; bubt since

If"‘oooal



T am satisfied that the Appellants nay have been nmisled by the
Respondent into believing that they had a right of Appesl to tlis
Court, I was minded to award costs against the Respondent pursuent

to Rule 36 (1) of the Revenue Court Rules 1972, However, having

ligtened to submissions on the point from Counsel, I am now
satisfied that Justice would be sufficiently served if there he no

order as to coste.
Appeal struck out, /

No order as fo costs,

(Dermot Harsh)
Puisne Judge

Revenuc Court



