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WHITE, J.A.:

This appeal is against the judgment of Carey, J.
(as he then was), relating to freehold property known as
17 Duhaney Drive, 3t. Andrew, and registered at Volume 1013,
Folio 236 in the Register Book of Titles. The action by the
plaintiffs/appellants - (purchasers) - was one for specific
performance of an agreement of gale dated the 25th of

February, 1971, of the said freehold property as well as for

an injunction restraining the defendant (vendor) from selling

the said property in breach of the said apgrcement, and
preventing the defendant, his servants or agents, from

entering upon the said property in the possession of the

plaintiffs. They also asked for damages for breach of contract,

and lastly, for further and other relief.
The learned trial Judge gave judgment for the
defendant in the following terus:
“l. On the plaintiffs' claim judgment for
the defendant with costs to be taxed
or agreed.
2. Judgment on the Counter-claim for the

defendant for $6,300 being as to
$3,900 for rent and $2,400 for use and
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' occupation with costs to be agreed
or taxed. Interest at 10% from lst
June 1974 on §$1,800 to date of
judgment.
Order for possession on or before 15th
December, 1976. Stay of Execution for
six weeks granted on terms that:

1. §$6,300 to be paid into court within
21 days of the date hereof.

2. There is an order for Stay of
Execution as to the order for possession
herein pending the hearing of the
Plaintiffs® appeal provided the sum
of $100 be paid into court at the
end of each month beginning on the
31st October, 1976.

I confirm that the amount in the

defendant's hand paid by the plaintiffs
as deposits have been forfeited to the
defendant."

This judgment was delivered after considering the
oral evidence of the male plaintiff and his attorney-at-law,
Mr. Michael Williams of Messrs. Williams and Williams,
Attorneys-at-Law (who in the early stages of the transaction
acted for both parties). This oral evidence was supplemented
by documentary evidence in the form of the agreement for sale
made on the 20th February, 1971, and several letters written
by and to Mr. John W, McFarlane, Attorney-at-Law, who acted
for the defendant-vendor, and who came into the picture on the
23rd September, 1971, when he first wrote to Messrs. Williams
and Williams, who acted for the purchasers, cenquiring what
was the cause of the delay in relation to the sale of the
property, 17 Duhaney Drive.

The defendant-vendor, by his defence denied that the
plaintiffs were entitled to such relief claimed or to any
other relief. By way of counter-claim, the defendant claimed
against the plaintiffs for rent of the said premises due and
owing. Also for possession of those premises and damages
for continued use and enjoyment.

A statement of facts is necessary as a background

to the reasons for the judgment which we delivered on July 30,

1982.
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3.

It was a term of the aforementioned agreement for sale
that the plaintiffs who were described therein as "purchasers
already in possession as tenants of vendor', were to pay to the
vendor as consideration for the sale of the property to thenm,
the sum of $14,600.00, and the transaction should be completed
on or before the 30th day of April, 1971. Within that time the
terms of payment were stated to be '"Deposit $200.00 on signing
"lerecof. Further deposit of $6,000.00 on or before the 25th
"dyy of April, 1971. Balance on completion." It would therefore
mean that on simple arithemetical calculation the balance of

$8,400.00 was payable on the 30th day of April, 1971, the date
fixed for completion.

The agreement for sale also contained a ''special
condition'. '"The sale shall be subject to the purchasers
"raisiny a mortgage of §6,800.00 to enable them to complete."

A simple calculation will show that assuming mortgage was raised,
the purchasers would have to put up some $7,800.00 .in cash.

The plaintiff/appellant, Walter Hoilet, paid the amount
of §200.0% gn the signing of the agreement on 25th February, 1971,
and in evidence he admitted that the next payment made by him
was $3,000.00 on the 5th May, 1971; a second payment of $1,500.00
was made on the 10th August, 1971. Since then he has paid
nothing towards the price, the interest on it, or by way of
rent.

From this, it is clear that the sum of $6,000 was not
paid on the 30th April, 1971, nor was it or any other amount
paid up to the 11tk October, 1971, nor had the proposed mortgage
been raised, when Mr. McFarlane wrote in blunt terms to the
purchasers attorneys: "It is quite clear that the purchaser
"is unable to obtain a mortgage, therefore the contract is
"abortive, In view of this, Mr. Clarke will be refunding
""the amount of $4,500 which he received by the 31st inst and
"thercafter he will resell the premises.'" Despite this, and
the continued failure of the plaintiffs/appellants to mect

their obligations under the agreement for sale, the defendant
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took no further action in the matter until the 23rd day of
January, 1973, when Mr. McFarlane again wrote to Mr. Hollet,
stressing the latter's evident inability to complete the sale,
offering at the same time to refund to the plaintiff/appellant
the sum of $2,500.00, which would be the balance remaining

after deducting from the $4,500.00 in hand the sum of $2,000.00,
computed at $100.00 per month for rent for the premises for the
period June 1971 to January 1973. This amount proposed to be
deducted as rent was assessed on the basis of the rent of $100.00
per month paid by the plaintiff/appellant before the sale and in
view of the fact that, as the plaintiff/appellant Hoilet admitted
in evidence, he had not paid any rent for that period. His
failure to do so was due to his belief that as a tenant/purchaser
in possession he need not pay rent. This was the expressed legal
view of Mr. Michael Williams when he gave evidence.

Two things arc here noteworthy. Firstly, that no mention
is made of the sum of $200.00 paid as a deposit; and although this
offer is much less favourable than that contained in the letter of
the 11th October, 1971, it still regards the $4,500.00 as refund-
able to the plaintiff. The second thing which is noteworthy is
that the defendant is here asserting and insisting that the
plaintiff who was a tenant in possession at the time of the
contract of sale, was liable to pay rent for the period he occupied
the premises, considering that there had been no completion, due
wholly to the plaintiffs' failure to comply with the terms of the
agreement for sale. This formed the basis of much argument pro
and con before this court.

The matter was brought to a head when Mr. McFarlane
served on the plaintiffs a notice making time of the essence
"by reason of the defaults and breaches made by younwith
"respect to the completion of your contract for the purchase
""of No. 17 Duhaney Drive in the parish of St. Andrew." The
notice dated 19th March, 1973, fixed the 31st March, 1973, as
the date for completion of the said contract. In response thereto,

the late Mr. Eugene C. L. Parkinson, Q.C., on behalf of the
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5.
plaintiffs wrote to Mr. John McFarlane, by letter dated 16th
April, 1973, requesting an extension of time "for another month
""'so as to enable me to obtain a loan of $10,100.00 to complete.
"My client appears to have been let down by his former legal
"representatives who undertook to raisc the necessary lcan for
"him."

Although by letter dated 17th April, 1973, Messrs.
Williams and Williams undertook, in view of the Notice, that
the sum of $10,100.00, being balance of purchase money, would be
paid upon receipt of the stated and requisite documents, and in
a subsequent |etter dated 19th April, 1973, advised that ''we
“'stand rcady, willing and able to complete this transaction,"
nothing was done to carry out this declaration of intention.
But they requested the withdrawal of the notice making time of
the essencc to allow proper investigations of title to be made.
Further correspondence followed and on two occasions thereafter,
on the 29th May, 1973, and the 16th July, 1973, the plaintiffs/
appellants were informed not only of what was owing on the
purchase money, but also the amounts the vendor sought for
additional rent.

Up to this stage it is fair to describe the relation
of the plaintiffs/appellants to the defendant/respondent in the
following way. The latter through his attorney-at-law was
complaining that the plaintiffs/appellants were in great delay
by not performing their obligations under the agreement for
sale. Clearly, they had not paid the amount of $6,000.00 on
or before the 25th day of April, 1971, and indeed up to the
date of trial had not paid that sum. Nor had they been able to
raise any mortgage and it could not be gainsaid that the
plaintiffs/appellants were in breach of the provisions in the
agreement of sale. The plaintiffs/appellants had acknowledged
that their position was delicate, and in the premises had
repeatedly requested, and as repeatedly, had been granted, the
indulgence of the other party, who at all material times had

taken the stand of threatening to enforce all his rights
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consequent on the breach but had shown a remarkable willingness
to waive his rights in exchange for actual completion by the
purchasers. It is therefore incomprechensible when Messrs.,
Williams and Williams' letter dated 31st July, 1673, to
Mr. McFarlane, expressed surprisc at the vendor's proposal to
cancel the sale and act on the Notice making time of the eSsence
on the ground that despite their having undertaken to pay the
balance of the purchase money they have not yet been supplied
with the registrable transfer and title under the Registration
of Titles Law thus impeding the necessary inspection. Their
counter-attack was as follows:

"In the circumstances we do not understand how you
"now seek to act under your Notice as, with respect, we feel
"that your refusal or neglect to avail us of an opportunity to
"inspect Title leaves your client in breach of the agrecement.
“"Further, we have already given you an undertaking to pay the
"appropriate sums on receipt of registrable transfer. Although,
"strictly, the purchasers could insist that the balance of
“purchase money be paid after registration of the mortgage to
"which the contract is subject.”

This unblushing volte face is underlined by the second
paragraph of this letter which reads:

"Our clients repudiate your client's claim for rent
"as they have been purchasers in possession from 25th February,
71971, Consequently they will pay interest on the balance of
"purchase money outstanding at the rate of interest required by
“"Law, and we hereby give you our undertaking to pay in addition
“to the balance of purchase money and adjustments, such sums
""as may be found due by the purchasers to your client for
"interest on balance of purchase money by virtue of their
"'"nossession.”  All this is backed up by a peremptory "demand
"that you immediately comply with our request to forward to us
"documents of Title for inspection, and hereby give you notice
"that our clients stand ready, willing and able to complete the

“purchase, and advise that unless our demand is complied with
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7.
"within twenty-one days of the date herccf, as to which time is
"made of the essence of the contract, we are to issue proceedings
"against your client for specific performance of the Contract.”
The terms of this letter with particular reference to
the question of the defendant/respondent’s claim for rent, must
be regarded as inconsistent with the terms of the agreement of
sale of the 25th February, 1971. The ambivalence of the plaintiffs/
appellants' newly stated position is a striking commentary on
their attitude to the whole transaction. Even after the reply
by Mr. McFarlane dated 28th August, 1973, forwarding the requisite
documents, at the same time demanding an irrevocable undertaking
to pay the sum of $13,077.04 in which was included an item of
$2,700.00 for rent due to the 30th July, 1973, at $100.00 per
month, nothing was done. Notwithstanding the repeated desire
of the Attorney-at-Law for the defendant/respondent ''to avoid
"any situation which may be embarrassing' and the firmness in
the tone of his letter, coupled with the information from
Mr. McFarlane that "Mr. Clarke will be acting in accordance with
""the Notice which was served upon you dated 19th March, 1973,"
the plaintiffs/appellants' only response of note was to raise
a hair splitting point in relation to a threc inch overlap by
the building on the 4 foot clearance covenant endorsed on the
Title:
"As the contract was made subject to the purchaser
"raising a mortgage, which he has done, subject to the title
"being in order, we request that you have the rectifications
""made with the greatest expedition, We are willing to pay
"to your client the balance due and owing to him under and by
“"virtue of contract dated 25th February, 1971, upon receipt of
"registrable transfer and the duplicate Certificate of Title
"with no existing breaches of covenapht, save and except
"Restrictive Covenants endorsed on Title which must be complied
"with by the wvendor."
By letter dated 26th February, 1974, the Attorneys-at-Law

for the plaintiffs/appellants again repeated that "Our client
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"has raised thc necessary mortgage to complete the purchase of
"the abovementioned premises and has made certain requisitions
"on Title which have not been complied with to date. Also they,
"by this letter: Formally require you to comply with the
"requisitions made within 90 days of the date hereof as to which
"time shall be and is hereby made of the essence of the contract,
" failing which we shall have no alternative but to carry out our
"client's instructions to issue proceedings against your client
“for Specific Performance of the Contract."

This poses one of the ironies in this case: The
respondent had already served a notice making time of the
essence, and had been threatening to take action against the
purchaser upon his failure to observe that condition. This
notice was further extended despite the contention that the
appellants were in continuous breach of the agreement. On the
other hand, the appellants complain that the respondent

completely and unreasonably ignored the requisitions to rectify
alleged building breaches, but this complaint was raised long

after they were clearly in breach. Further, long after that
fact, the plaintiffs for the first time raised the question of
the contract being made subject to the purchaser raising a
mortgage. At the same time, there is the bland assertion,
(never verified) that they had succeeded in raising a mortgage,
which the evidence of Mr. Williams belied, and it became clear
that they in fact never had any such success in securing a

loan or mortgage. Mr. McFarlane replied to the threat to issue
proceedings for Specific Performance of the agreement for sale
by two assertions. Firstly, he asserted that the contract had
ceased to exist and that the amount of $4,500.00 paid on
account of the contract had been appropriated to rental owing
for the period of 30th June, 1973, to the 31st May, 1974, and
sent his cheque in the sum of §900.00 being the balance.
Secondly, he proposed forthwith to institute suit to recover
possession of the premises and any rental that may accrue after

the 1st June, 1976, also for damages.
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Thereafter, the plaintiffs/appellants issued their
writ and statement of daim dated the 22nd day of July, 1974,
by which it was alleged that: '"The Defendant has neglected and
"refused and continue to neglect and refuse to take any steps
"towards the completion of the said Agreement, and is presently
"attempting to sell the said property in breach of the terms
"of the said Agreement,” averring at the same time that:
“"The plaintiffs have at all material times been, and are now
"ready and willing to perform their obligations under the said
"Agreement." In reply thereto, the defendant by his defence
and counter-claim admitted'the plaintiffs paid the sum of
"$4 ,500 as a further deposit under the said agreement."

It is germane to set out here paragraphs 10, 11 and‘

12 of the Defence and Counter-claim:

"10. By way of Counterclaim the Defendant says
that the Plaintiffs are tcnants of the
Defendant at the said premises at a monthly
rental of $100 per month prior to the
making of the agreement referred to in
paragraph 1 of the Statement of Claim
herein.

11. The Plaintiffs in breach of the said
tenancy has failed and or neglected to pay
rent and the sum of $3,900 is due and
owing by the Plaintiffs to the Defendant for
rent up to the 31st August, 1974.

12. The Plaintiffs have refused and/or neglected
to vacate the said premises and deliver up
possession thereof to the Defendant despite
several requests so to do after the
Defendant properly terminated the said
tenancy agreemcnt,”

The claim was therefore made for the sum of $3,900.00 for rent

due to the 31st August, 1974, and for possession of the said

premises.
The notice of the 19th March, 1973, making time of

the essence -

weos. fixed the 31st instant as the date for
completion by you of the said Contract, and
as the date for payment of the amount of
J$8,100 the amount due and payable by you
under the said contract for complétion
thereof and in the event of your default in
complying with this notice the vendor will
forfeit all lands and amounts paid by you and
resell the said lands and recover from vou
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"all deficiencies in price and all 1loss,

damages, costs and expenses incurred and

sustained by the vendor."

This notice made specific reference to the contract
for the purchase of No. 17 Duhaney Drive in the parish of St.
Andrew. It will be observed that nothing is there said about
the plaintiffs/appellants being tenants. This is understandable
in view of the preoccupation of both parties with securing
coﬁpletion of the agreement for sale. Strikingly, although
the claim for rental to be paid by the plaintiffs was first
made on the 23rd January, 1973, and although several letters
passed between the attorneys-at-law for each side in the interim,
it was not until the 31st July, 1973, after the notice making
time of the essence had been received and other correspondence
passed between them, that Messrs. Williams and Williams wrote
to Mr. McFarlare repudiating, on behalf of their clients, the
claim by the defendant for rent, but promising at that time to
pay interest on the balance of the purchase money. Surely, this
was an attempt to introduce a new term into the agreement for
sale. Mr. McFarlane rightly rejected this and complained
that Messrs. Williams and Williams were "at this stage attempting
'to enforce a contract on behalf of the purchasers which is
"inconsistent with the terms of the agreement. I make
"particular reference to the vendor's claim for rental.” Along
with this expression of mystificatior in his letter dated 28th
August, 1973, Mr. McFarlane submitted a bill for §$13,077.84 as
money owing by the plaintiffs. This sum included, inter alia,
an apount for rental due to 34.8.73 at $100.00 per month:
$2,700.00.

Two other facts in the development of this dispute
must be mentioned. In his lsst letter - 10th May, 1974, to
Messrs. Williams and Williams, Mr. McFarlane reminded of
my telephone conversation irior to your letter of the 14th
""December, 1973, with your 4r. Michael Williams, wherein I
"stated emphatically that my client did not regard the contract

""as being in existence, by reason of the long delays and to the
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"fact that the special condition was not satisfied by the
‘date of completion."

One would have thought, when Mr. McFarlane had strongly
indicated his intention to recover possession, that the plaintiffs/
appellants would have taken some positive step to meet Mr.
McFarlane's complaint of their failure to raise the mortgage
under the special condition. Not that the sale shall be subject
to the purchasers' raising a mortgage of $6,000.00 was wrong.

In their Writ of Summons and Statement of Claim both dated

the 22nd day of July, 1974, the plaintiffs did assert that they
had raised this money. But in fact it was never borne out by
the evidence, either ocral or documentary. The money was
certainly not raised by the time fixed for completion; not even
after time was made of the essence. The learned trial judge so
found. Considering the conduct of the parties before and after
the date fixed for completion, the evidence discloses clearly an
unreasonable and continuing delay on the part of the plaintiffs/
appellants, explicable only on the basis that they were unable
to take the necessarx[igiuisite steps to complete the purchase,
Although the vendor persistently called for completion, the
purchasers' failure to complete over a period of over three
years must be given a prominent place in determining their
application for the court to decree specific performance. It
cannot be said, and was not argued before us, that the defendant
had waived his notice making time of the essence. We agree with
the finding of the learned trial judge in this regard; also with
his finding rejecting the claim for specific performance. We
have not been given any reasons to cause us to dissent from his
judgment that the plaintiffs/appellants were not ready and willing
to the extent of being able to complete the agreement of sale.

Even at the ultimate stage of the trial they could have
displayed their ability to complete by bringing or paying into
court the money which it was alleged before-hand that they had

raised on a mortgage (seec e.g. Kilmer v. British Columbia

Orchard Lands Ltd. (1913) A.C. 319 P.C.) Incidentally, the
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complaint about the vendor not complying with the demand
regarding the title cannot, in the present circumstances,
assist the plaintiffs in their search to attract the juris-
diction of this court, considering that this came long after
they had already failed to pay the $6,000.00 by the time
specified; considering also that they had long ago failed to
raise the mortgage which they were under obligation in their
own interest to raise so as to enable them to complete. It
was not the defendant, who, despite repeated requests by the
plaintiffs over a long period of time, had neglected or refused
and continued to neglect and refuse to take any steps towards
the completion of the said agreement. 1In truth it is very
clear that it was the purchasers, not the vendor, who was in
breach of contract from as far back as the 31st March,1973.

In the prosecution of the appeal, Mr. Edwards endeavoured
to move this court to reverse the findings and judgment of the
learned trial judge on three principal grounds. Firstly, that
the contract of sale is void for uncertainty, because of the
special condition: '""The sale shall be subject to the
"Purchasers raising a mortgage of $6,800 to enable them to

“"complete.” Secondly, if so, the amounts of $200.00 and

$4,500.00 which were paid by the purchasers should be refundable.

Even if the sum of $200.00 is forfeitable, because of the

principles enunciated by the decisions of Howe v. Smith (1884)

21 Ch. D. 89 and Soper v. Arnold (1889) 4 App. Cases. 429 and

acted upon from time to time, the sum of $4,500.00 described
as a "further deposit" is refundable and should not have been
confirmed by the learned trial judge as forfeited. Thirdly,
by reason of the description, ''the purchasers already in
""possession as tenants of vendor;" the contract of sale
terminated the relationship of landlord and tenant so that the
appropriafion by the vendor of the aforesaid sum of $4,500.00
in reduction of the rent was wrong.

In his submission on proposition one Mr. Edwards adverted
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13.

us te a number of decisions of the courts. He pre-
faced this consideration by the general statement of principle
that where there is a sale of land subject to a mortgage the
contract can be void for uncertainty as the condition is too
vague. Alternatively, if the condition is a condition precedent,
such a condition must be met, otherwise the contract will be
avoided.

We do nct propose to consider in any detail
Mr. Edwards' first proposition. For one thing, as Mr. Macaulay
pointed out, the question of condition precedent does not arise
in this case. At the trial the whole thrust of the argument
for the defendant was that he was entitled to revoke the
agreement. Although the pleadings were as stated by Mr. Edwards,
those defences of condition precedent and uncertainty were not
pressed, and therefore those issues were at an end. It must
be pointed out at this stage that Mr. Edwards was not the
counsel who appeared at the trial of the action, and his
approach on the hearing of this appeal was restricted by the
way in which the claim was formulated and presented by the
evidence at the trial. And though the Record notes this finding
by the learned trial judge in his oral judgment: "Contract
"subject to conditions precedent i.e. raising of mortgage
(p. 38)," the transcript of the oral judgment at p. 68 of the
Record notes the karned trial judge as saying that the agreement
"was a sale subject to the raising of a loan, a conditional
'sale. It was essential that the plaintiff must show he had
"complied with the condition. Has he shown that he had raised
“the mortgage? If so, at what time did he do so?"

We are of the view that this indicates an enquiry
which had to be made in the light of all the facts and
circumstances of the case. Those remarks must not, and cannot
be, interpreted to refer to an enquiry as to the conditionality
of the agreement for sale, so as to effectively destroy the
fundamental validity of that agreement. The plaintiffs were

to raise the mortgage, and they were not dependent on any
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undertaking by the defendant to assist their efforts. We see
nothing in the agreement for sale which would indicate that
there was mutal acceptance that the parties "minds were such
"that if a mortgage was not raised the agreement for sale
“"would be aborted, and the parties would revert to their
"position before the agreement.”

The assertion that the contract was void for uncertainty
is, of course, inconsistent with the plaintiffs/appellants’
claim to enforce it specifically,and his claim that it
terminated the landlord and tenant relationship that previously
existed and so relieved him of the obligation to pay rent.

It is also inconsistent with paragraph 3 of the Plaintiffs
Reply. It was tacitly abandoned below.

Proposition twc arose out of the declaration by the
judge "1 confirm that the amount in the defendant's hands paid
"by the plaintiffs as deposits have been forfeited to the
defendant.” Mr. Edwards submitted that this was wrong
particularly with respect to the sum of $4,500.00. He was
allowed to amend the Statement of Claim, as was done in

Howe v. Smith (1884) 27 Ch. D. 89. So that the claim would

now be for damages for breach of contract, or in the
alternative, for the return of moneys paid by the plaintiff.

In granting this application we were of the view that the
questions of forfeiture of the deposit and what was the
deposit, were inextricably bound up with the interpretation of
the document, the agreement for sale. And notwithstanding that
this Court has upheld the refusal of the trial judge to order
specific performance, we had to give serious consideration

to whether any moneys paid should be refunded. To this end the

remarks of Cotton, L.J., in Howe v. Smith at p. 95 are pertinent.

He said:

“I do not say that in all cases where this court
would refuse specific performance, the vendor
ought to be entitled to retain the deposit. It
may well be that there may be circumstances
which would justify the court in declining,

and which would require the court, accerding
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"to its ordinary rules, to refuse to order
specific performance, in which it could
not be said that the purchaser had
repudiated the contract, or that he had
actively put an end to it so as to enable
the vendor to retain the deposit. In
order to enable a vendor so to act, in
my opinion, there must be acts on the
part of the purchaser which not only
amount to delay sufficient to deprive
him of the equitable remedy of specific
performance but which would make his
contract amount t¢ a repudiation on his
part of the contract.”

Bowen, L.J., recognising the importance of paying
attention to the contract in question dealt with the argument
for the purchas:r that 'the rule is different when the
"purchaser does not insist on abandoning his contract, but on
"the contrary, is desirous at the moment he appears before
"the court, of completing it, and therefore neither the
principle nor the decisions apply and that this is not a case
""where the purchaser is receding from the contract, but on
"the contrary he is seeking to enforce it." The Lord Justice
met that argument in these werds:

"It seems to me the answer to that argument

is that although in terns in a case like the

present the purchaser may appear to be

insisting on his contract, in reality he

has so conducted himself under it as to have

refused, and has given the other side the

right to say that he has refused performance.

He may look as if he wishes to perform, but

in reality he has put it out of his power

to do so.”

Those words are an apt description of the behaviour of the
plaintiffs/appellants in this case. It cannot be seriously
contended that since the contract went off because of their
failure, the deposit of $200.00, on the strength of the
authorities is not forfeited., Of more moment is to determine
whether the same fate befalls the sum of $4,500.00 which was
described as ''a further deposit."

In our view, this contract description does not by

itself make it a deposit in the sense in which that word is

understood in the authorities. (See e.g. Soper v. Arnold (1884}

14 Appeal Cases 429, and Howe v. Smith (1884) 27 Ch. D.89.)
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"The mere fact that a payment under a contract is called ‘a
"deposit' does not of itself exclude the jurisdiction of the
"Court to relieve a purchaser, in appropriate circumstances,
"from forfeiture of the amount so paid. If the contract
"provides for the payment of an unreasonably large sum under t

"'guise of a deposit, the Court may go behind the language of t

RO
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he

"contract and consider the true nature of such a stipulation and

"if it concludes that the amount of the deposit is out of all

"proportion to the damage which the vendor is likely to suffer

"by reason of the pirchaser's breach of contract and that, having

"regard to all the (ases it would be unconscionable for the

"vendor to retain it, relief will be given."

This passare from Voumard: '"The Sale of Land" (2nd.ed.)

at p. 517, is supported by, among the cases cited, the case of

Stockloser v. Johnson {1954] 1 Q.B. 476. This case involved a

contract for the sale sf machinery in which the purchase price
was payable by instalments. The question raised was whether
on the default of the purchaser in paying the instalments, and
the consequent rescissicn by the vendor the nurchaser lost
those instalments which he had already paid by virtue of an
express forfeiture clause to that effect. The Court of Appeal
(Sommervell, Denning and Romer, L.JJ.) held that the purchaser
was not entitled to any relief. Sommervell, L.J., and
Romer, L.J., were of the view that on the true construction of
the agreements inveclved the instalments were not recoverable,
on the ground that the forfeiture clauses did not operate as
nenalty clauses. Interestiagly enough, at pp. 489 - 490,
Denning, L.J., summarised the applicable law to be this:

(1) When there i3 no forfeiture clause. If

noney is handed cover in part payment of the

purchase price and then the buyer makes

default as to the balance, then so long as

the seller keeps the contract open and

available for nerformance the buyer cannot

recover the money but once the seller

rescinds the contract cor treats it as at

an end owing to the buyer's default,

then the buyer is entitled to recover

his money by action at law, subject to
a cross-claim by the seller for damages:
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"sec Palmer v. Temple (1839) 9 Ad § Fd
508, Mayson v. Clouet [1924] A.C. 980;
40 T.L.R. 679, Dies v. British and
International Co. [1939] 1 K.B. 724;
Williams on Vendor and Purchaser 4th ed.
p. 1006 (2). But where therc 1s a
forfeiture clause or the money is
expressly paid as a deposit (which is
equivalent to a forfeiture clause),

then the buyer who is in default cannot
recover the money at all. He may,
however, have a remedy in equity, for
despite the express stipulation in the
contract, equity can relieve the buyer from
forefiture of the money and order the
seller to repay it on such terms as the
court thinks fit. That is I think,
shown clearly by the decision of the
Privy Council in Steedman v. Drinkle
[1916] A.C. 275 where the Board consisted
of a strong three, Viscount Haldane,
Lord Parker and Lord Summer."

These contrasting situations show the breadth of the court's
jurisdiction. In the instant case, there was no forfeiture

clause., In Stockloser v. Johnson, the forfeiture clause was

express, and the seller sought to keep money which had been
paid to him "in part payment of the purchase price, and as
"soon as it was paid, it belonged to him" (p. 489), per
Denning, L.J., who thercafter rchearsed the érguments by

counsel for the vendor:

"On the other hand, Mr. Benny urged
us to hold that the buyer could only
recover the money if he was able and willing
to perform the contract, and for this
purpose he ocught to pay or offer to pay
the instalments which were in arrzars and
be willing to pay the future instalments
as they become due, and he relied on
Mussen v, Van Diemen's Land {1938] Ch. 253.

I think that this contention goes too far
in the opposite direction. If the buyer
was seeking to reestablish the contract,

he would, of course, have to pay up the
arrears and to show himself willing to
perform the contract in future, just as a
lessee, who has suffered forfeiture, has

to when he seeks to reestablish the lease.
So also, if the buyer were seeking specific
performance he would have to show himself
able and willing to perform his part. But
the buyer's object here is not to
reestablish the contract. It is to get his
money back, and to do this I do not think
it is necessary for him to go so far as to
show that he is ready and willing to per-
form the contract."

Even where there is az forfeiture clause the Court can invoke

20/

its
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jurisdiction in a proper case to exercise what Denning, L.J.,
describes as "an equity of restitution.” Denning, L.J., opined
that this equity of restitution is to be tested not at the time

of the contract, but by the conditions existing when it is invoked.

This would arise in the situation set out by him at p. 491:

"Again suppose that a vendor of property
in lieu of the usual 10 per cent deposit,
stipulates for an initial payment of 50 per
cent of the price as the deposit and a part
payment, and later when the purchaser fails
to complete, the vendor resells the property
at a profit and in addition claims to forfeit
the 50 per cent deposit. Surely the Court
will relieve against the forfeiture. The
vendor cannot forestall this equity by
describing an extravagant sum as a deposit,
any more than by calling it liquidated
damages."

Sommervell, L.J., expressed the view that readiness and willing-
ness to produce the balance of purchase money is not a condition
precedent for relief on the question of the refund of prepayments.

In MacDonald v. Dennys Lascelles Limited (1933) 438

C.L.R. 457, Dixon J., made some pertinent remarks on the right
of a purchaser who is in default on a contract for the sale

of land to recover the instalment of purchase money which he has
paid to the vendor before the latter has rescinded the contract.
The action involved a resale of land, subsequent to an earlier
agreement by the first purchaser to sell the land. The contract
of resale contained no provision for the retention or forfeiture
of instalments. The application of general principles to the
very special facts of this case is concisely stated in the
headnote which reads:

“Instalments of purchase money, other than the
deposit payable, upon a sale of land cannot be
retained or recovered by the vendor after the
contract has been determined by his election
to treat the purchaser's default as a discharge.
In such a case the contract is determined only
in so far as it is executory, and the party in
default remains liable for damages for his
breach: nevertheless the contract being at an
end, instalments which are prepayments on
account of the price of the land become
repayable at law, in the absence of a stipu-
lation to the contrary, and equity relieves
against such a stipulation."”
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A detailed quotation of the remarks of Starke, J., and Dixon, J.,
manifests the jurisdiction of the Courts in Australia. First

from the judgment of Starke, J., at pp. 469-471:

"I do not stay to consider whether the
purchasers had any right so to rescind

the contract for their vendors and

Dennys Lascelles ltd. accepted the
renunciation and d¢cted as if the contract
were ended. The rescission of the

contract, however, did not operate to
extinguish it ab initio, but in fyturo,

so as to discharge obligations under it
unperformed (Salmond and Winfield, Law of
Contracts, (1927), p. 320). It is of no

little importance in the present case to
ascertain the consequences of the

rescission., The precise terms of the

contract often determine those consequences.
But, apart from any special stipulations

of the contract, ! apprehend that a

purchaser who is no% himself in default is
discharged from furiher performance of the
contract and is entitled to recover any money
paid or property transferred by him thereunder;
he is entitled to take proceedings in equity
to assert his right and secure restitution,

or to sue at law Palmer v. Temple (1839)

9 Ad § Fd 508; 117 E.X. 1304; Mayson v. Clouet
[1924] A.C. 980; Williams on Vendor and
Purchaser, 3rd ed. Vol. 2 (1923) Vol. 2,

pp. 1012, 1013). On the other hand, a vendor
who is not himself in default is discharged
from further performance of the contract,

and is entitled to the return of his land,

the subject matter of the contract, or his
interest therein, but is bound to restore any
moneys paid or property transferred to him
thereunder: the vendor cannot have the land
and its value too (Laird v. Pim (1841) 7 M & W
474 at p. 478 per Parke K.; 151 E.R. 852, at
p. 854)., A deposit paid as security for

the completion of the contract stands perhaps
in an exceptional positian, because the
intent of the parties is that, if the contract
goes off by default of the purchaser, the
vendor shall retain it (Howe v. Smith (1884)

27 Ch. D. 89). On the othey hand, stipulations
providing for forfeiture of instalments of
purchase money in case of default have been
treated as in the nature of a penalty and relief
given against them (In re %%genham (Thames)
Dock Co. Ex parte Hulse ( 7) L.R. 8 Ch.
1022. Kilmer v. British Columbia Orchard
Lands Ltd. {19137 A.T. 319 and cf. Palmer v.
Moore [19501 A.C. 293. Relief against
forfeiture is no doubt an equitable remedy.
But, in the case of a rescission of a contract
of sale of land by a vendor, moneys paid under
the contract by a purchaser in default that
are not forfeited can be recovered at law.
That is recognized, I think, in Palmer v.
Temple and Ocklenden v. Henly (1858) E.B. & E.
485, 120 E.R. 590; and, 1f it be not a legal
remedy, still the equitable remedy is clear
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"and well established. Consequently,

after the rescission of the contract,
about June 1931, an action or pro-
ceeding for the recovery of the
instalment of #1,00",the payment of
which had been extended to 24th
January, 1931, and of the balance of
the purchase money, could not have
succeeded, for the vendors were not
entitled to both the land (or their
interest therein) and the purchase
moneY. The assignee of the vendors
stands in no better position, for

it accepted or acted upon the
renunciation of the contract as well
as the vendors; it cannot be affirmed
that it was, after the date of the
purchaser's rescission, ever ready or
willing to carry out the contract or
make title to the property sold."

When he came to examine the nature of the liability incurred
by a purchaser under an agreement to pay, before conveyance,
part of tnre purchase money, and of the responsibility of the
vendor to tepay instalments so prepaid when the contract comes
to an end ind no conveyance is to be made, Dixon, J., dealt
specifically with a contract which stipulates for payment of
part of the nurchase money in advance, the pruchaser relying
only on the vendor's promise to give him a conveyance, and
said:

",. the vendor is entitled to enforce payment
befcre the time has arrived.for conveying the
land, yet his title to retain the money has
been considered rot to be absolute but
conditional upon the subsequent conpletion
of the contract. 'The very idea cf payment
falls to the ground when both have treated
the sargain as at an end; and from that
momett the vendor holds the mo;%% idvanced
to the use of the purchaser.’ almer v,
Tempie) In Laird v. Pim, p:rke BT says:

T 15 clear he cannot l:ave the land and
jts value too'; the caise, however, was one
in which conveyance arl payzent were b
contemporaneous conditons (see.Lalrd v. Pim).
It is now beyond ques‘ion that instalments
already paid may be ricovered by a defaulting
purchaser wien the veidor elects to dischirge
the contrac: (Mayson i. Clouet). AlttougVe
the parties might Dy uXpress agreement give,
the vendor ap absolize right at law to retain
the instalments in tie event of the contract
going off, yet in equity such a contract
is considered to iwnlve a forfeiture from 4
which the purchaser is entitled to be relieve
(see the judgment :f Long Innes i%7lgt2133_1.
Curotta (1931) 31 5.R. (N.S.W.) . Pp-h
T80-482). The vie: adopted in In re Dagennam
(Thames) Dock Co. fX parte Hulse seems to hgve
beon that relief snould be granted, not against

j 3 inst? ts, but against
the forfeiture o the ;nSVJlmen , i
thg forfeiture .{ the instalments, but against
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"the forfeiture of the estate under a contract
which involved the retention of the purchase
money; and this may have been the ground

upon which Lord Moulton proceeded in

Kilmer v. British Columbia Orchard Lands Ltd.,
notwithstanding the explanation of that case
given in Steedman v. Drinkle [1916] 1 A.C. 275
and Brickles v. Snell [1I9T16] 2 A.C. 599,
However, these cases establish *he purchaser's
right to recover the instalments, other than
the deposit although the contract is not
carried into execution. If a vendor under

a contract containing an express power to
forfeit instalments at first determined the
contract and retained the instalments but
afterwards resiled from his former election

to treat the contract as discharged and
insisted that if the purchaser was unwilling
to forfeit his instalments according to the
tenor of the agreement, he should at least
carry out the sale, perhaps the purchaser

as a term of equitable relief against forfeiture
would be required to carry out his contract.
But where there is no express agreement
excluding the implication made at law, by
which the instalments became payable upon

the discharge of the obligation to convey and
the purchaser has a legal right to the return
of the purchase money already paid which makes
it needless to resort to equity and submit to
equity as a condition of obtaining relief, the
vendor appears to be unable to deduct from the
amount the instalments the amount of his loss
occasioned by the purchaser's abandonment of
the contract. A vendor may, of course, counter
claim for damages in the action in which the
purchaser seceks to recover the instalments.

In the present case, the contract of resale
contains no provision for the retention or
forfeiture of the instalments. If, therefore,
the instalment originally due on 24th January,
1930 had been paid by the purchasers to the
vendors, they would in my opinion, have been
entitled to recover it from the vendors. The
right so to recover it is legal and not
equitable., It arrises out of the nature of
the contract itself. This would be so even if
the second contract was rescinded by the vendors
upon the purchaser's default.”

In the instant case, the matter ¢f the forfeiture of the sum
of $4,500.00 must be looked at in the light of the contract and
the conduct of the parties to see whether that sum is forfeitable.
While the fact that the plaintiffs/appellants were
willing though not ready, i.e., not able, to complete the
purchase, is an important factor when the Court has to decide
whether or not to grant specific performance, their not being
able does not deprive them of any right of recovering that sum.

Indeed, several letters from Mr. McFarlane dealing with this
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sum show clearly that at no time was it ever treated as a mere
deposit. 1Initially, after the repudiation of the agreement by
the inability of the purchasers to complete, Mr. McFarlane wrote
that "the vendor will be refunding the amount of $4,500.00 by the
""31st instant and thereafter, he will resell the premises."”
(Letter dated 11th October, 1971.) In his letter of the 23rd
January, 1973, he states that Mr. Clarke is prepared to make a
refund of $2,500.00, which sum is the balance remaining after
deducting $2,000.00, rent accrued, from the item "By cash of
“your account purchase $4,500." As late as 10th May, 1974,

Mr. McFarlane writes to Messrs Williams and Williams: ""The amount
"paid on the contract amounting to $4.500 has been appropriated
“to rent as for the period 30th June, 1973 to 31st May 1974 and
"my cheque in thekum of $900 being the remainder is herewith."
This is the letter where he has stated emphatically that the
contract is at an end, "by reason of the long delays and the
"fact that the special condition was not satisfied by date of
completion.” It can be said without disrespect that this sum

of $4,500.00 is wholly disproportionate as a deposit to the
purchase money.

In his note of the oral judgment, the learned trial
judge states: '"Paragraph 12 of counter-claim not denied. Defen-
dant therefore entitled to  udgment as to rent $3,900 and use
“and occupation $2,400 = $6,300. Interest allowed at 10 per
ncent on $1,800 from 1lst June 1974, as defendant did have in
"hand $4,500 until 1974 May." This, of course, is not as
positive as "I confirm that the amount in the defendant's hands
"paid by the plaintiffs as deposits have been forfeited to
"the defendant."” On the reasoning which our judgment has
proached the use of the words'forfeited" and "deposits™ are
wholly inappropriate to the amount of $4,500.00. In these
circumstances it is not simply a matter of recognising that
in the final analysis the matter of a set-off would be eminently
practicable. It may be that the question of whether the sum

of $4,500.00 was subject to forfeiture was not clearly in mind,
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and it was simply dealt with as a mere matter of settlement of
accounts, upon a set-off., Strictly speaking, as was pointed
out before, it is a separate head of claim which has to be
considered, independently of the question of specific perfor-
mance.

The last matter which was fully argued before us was
the assertion by the plaintiffs/appellants that when the agree-
ment for sale was signed and they remained in possession, the
tenancy under which they previously held was determined.

Carey, J., had found that the signing of the agreement did not
terminate the tenancy. He pointed out that the agreement

makes no mention of interest on the outstanding purchase price.
There was nothing to show that the tenancy had ended.

Mr. Edwards was at pains to stress that this court should give
due weight tq the fact that the plaintiffs/appellants were in
possession after the signing of the agreement. They had not
paid any rent, nor was any rent demanded by the vendor from the
commencement of the agreement for sale. It has been already
pointed out that the first time any mention of rent was made
was by ktter datel 23rd January, 1973, nearly two years after the
date of the agreement for sale. The period for which rent was
then claimed was from the month of June 1971, to the month of
January 1973, thereby apparently giving a moratorium of five
months on rent between February 1971 and June 1971.

Mr. Hoilet, the plaintiff/appellant, was of the view
that he was entitled to live without paying rent and he admitted
that he wondered at pay'ng instalments on the purchasc money
and rent at the same tine; so he refused to pay rent. So too,
Mr. Michael Williams re:soned that there was no agreement that
the plaintiffs should centinue to be tenants on signing of the
agreement. Because the plaintiffs were in possession as tenants
he said they should pay interest or, alternatively, a reasonable
sum for use and occupa:ion. Admittedly, there was no provision
in the agreement for payment of interest on the purchasc-mcney.

This is the background of fact against which the
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position of the purchasers as tenants in possession should be
considered. It is convenient to start this discussion with the

case of Doe d.Gray v. Stanion (1836) 1 M&W 695; 150 E.R. 614,

which flowed from a demand for possession of land, the subject

of a contract of sale by a landlord to a tenant from year to

year. In the landlord's action for ejectment it was contended
that the tenancy from year to year was still subsisting and a
notice to quit ought to have been given to determin it. It

was held that the tenancy from year to year was not determined

by the defendant entering into the agreement for sale. Parke, B.,

commented as follows at p. 292:

“... there is no doubt that if there be an
agreement to purchase, and the intended
purchaser is thereupon let into possession,

such possession is lawful, and amounts at

law strictly speaking, to a bare tenancy

at will: Right d.Lewis v, Beard (1811) 13

East 210, 104 E.R. 350. It is not, however,

the agreement but the letting into possession,
that creates such tenancy, for the person
suffered so to occupy cannot, on the one

hand, be considered as a trespasser when

he enters, and on the other cannot have

more than the interest of the tenant at will

the lowest estate known to the law. But where
the tenant is alrcady in possession as tenant
from year to year, it must depend upon the
intention of the parties, to be collected

from the agreement, whether a new tenancy at
will is created or not, and at what time.

In this case if the true construction of the
agreement be, that from the date of it (or any
other certain time) the defendant was absolutely
to become a debtor for the purchase-money, paying
interest on it, and to cease to pay rent as
tenant from year to year, a tenancy at will
would probably be created after that time, and
the acceptance of such new demise at will would
then operate as a surrender of the interest

from year to year by operation of law. If the
agreement is conditional to purchase only
provided a good title should be made out, and

to pay the purchase-money when that should have
been done, there is no room for implying any
agreement to hold as tenant at will in the
meantime, the effect of which would be absolutely
to surrender the existing term while it would be
uncertain whether the purchase would be
completed or not. This is strongly illustrated
by supporting such an agreement to be made by a
tern or for a long term of years of considerable
value beyond the reserved rent, in which case

it would at once strike any one as impossible

to give effect to the agreement. In such a case
no one would doubt but that the intention was that
the lease should not be given up unless the
purchase was completed.”
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The intention of the parties will then be the governing factor

and must be interpreted by the Court from the document which

expresses the agreement of the parties. Indicators are the payment

of interest, in lieu of rent and/or the express statement that
the tenancy is terminated pending completion of the sale.

Such a positive situation arose in Turner v. Watts

[1928] 97 L.J. K.B.'403, 138 L.T. 680. This was an action for
recovery of possession of a house, arrears of rent and meshe
profits. The plaintiff was the owner of a house of which the
defendant was a weekly tenant. The Rent Restriction Acts applied
to this house. The landlord and the tenant entered into a
written agreement for sale of the house to the sitting tenant.
Apart from the agreement to accept a smaller sum in satisfaction
of a larger sum of money owing for rent, it was also agreed that
until arrangements could be made for the transfer of certain
mortgages from the plaintiff to the defendant, the plaintiff
should remain in absolute ownership of the house, and that the
defendant should pay interest from a certain date until the
completion of the conveyance. The vendor rescinded the contract
under a power in the document. It was held that the effect of
the purchase agreecment was to determine the weekly tenancy, and
to substitute therefor, either a licence or a tenancy at will,
which was determined when the vendor rescinded. Contractually,
the defendant had no right to resist the claim for possession.
Nor was he entitled to rely on the protection of the Rent
Restriction Acts, because during the currency of the purchase
agreement the defendant remained in possession not as a
statutory tenant, but under the contract either as a licencee

or a tenant at will. The tenancy, it was held, was one at no
rent,

Scrutton, L.J., described the case as an odd and
complicated one, but all the members of the Court (Scrutton,
Sankey and Russell, L.JJ.) were of the view that the effect
of the agrecement was to surrender the tenancy held by the

plaintiff from the defendant.




C

O)

O

/T

26.

The distinction between Doe d.Gray v, Stanton and

Watts v. Turner was pointed out by Somervell, L.J., when he delivered

the judgment of the Court of Appeal in Leek v. Moorlands [1952]

2 All E.R. 492 at pp. 493A - 494A; (1952) 2 Q.B. 788 at 791:

"Leaving aside for the moment the question
of thc tenancy being joint, it was submitted
for the plaintiffs on the authority of
Turner v. Watts that an agreement by a
tenant to purchase the revision operates

as a termination of the tenancy. That

case we think turned on the terms of the
agreement, and, in particular a provision
that interest should accrue on the purchase
price from the date of the agreement. 1In
the absence of any provision express or to
be implied an agreement to purchase would
not so operate: Doe d. Gray v. Stanion."

This understanding of the legal position where a sitting tenant
enters into an agreement to purchase the land which he occupies
as tenant from the landlord was emphasised by the Court of
Appeal (8ir R. Evershed, M.R., Denning andsggmer, L.JJ.), in

Nightingale v. Courtney [1954] 1 All E.R./;[1954] 1 Q.B. 399. There

a contract by a statutory tenant to purchase the house he occupied
was under consideration. There was no provision in the contract
for payment of interest on the purchase money until completion.
After the date of the contract, the tenant continued to occupy

the flat although he paid no rent. When he failed to complete
although extensions of time were give, the landlord treated the
contract as repudiated, rescinded it and the deposit was
forfeited.

It is interesting to note the remarks of the judges
when considering the issue raised whether the flat was sold subject
to the existing tenancy of the purchasr. First, Sir R. Evershed,
M.R., said this at p. 365c [405]:

"Counsel for the plaintiff contended that
in light of the decision in Turner v. Watts
(when there was an ggreement by a sitting tenant
to purchase the reversion), that circumstance is,
at any rate, prima facie evidence of a surrender
by operation of law, at least in the absence of
something in the contract negativing such a
result. I hope I have correctly apprehended
the submission. I am bound to say that I reject
it. In Turner v. Watts the contract for sale
contained a provision for the payment of
interest on the purchase price from the date of
the contract until completion, and therc was an
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"express agreement on the defendant tenant's
part to maintain and keep the premises in
repair, pending completion, and to pay out-
goings ....

In my judgment, that case turned
on the particular terms of that particular
contract. More especially, it turned
on the circumstances that (see Slater J.
observed) the form of the contract negatived
the continued payment of rent and provided in
lieu for an obligation on the purchaser's
part to pay interest and to undertake such
matters as repairs, insurance and maintenance.
Thus it was, as I think, an exception to what
would be the ordinary rule, where a sitting
tenant buys the reversion. That ordinary
rule was established many years ago in

Doe d. Gray v. Stanion decided in 1839. 1In
TOAS TANDYORD AND TENANT 7th ed. p. 619 it

is stated:

'When a tenant entered into an
agreement to purchase the reversion,
it was held that such agreement
being impliedly conditional on a
good title being made, did not operate
as a surrender ....'

I respectfully agree with that view [of Watts v.
Turner] expressed by Somcrvell L.J. in

Leek § Moorlands v. Clarke which is indeed, binding
1n any case on this court."

According to Denning, L.J., at p. 357 E -G [408]:

"When a statutory tenant has entered into a
contract to purchase a house but has not yet
completed the purchase, then in the interval
pending the completion he does not
automatically cease to be a statutory tenant.
It all depends on the agreement between the
parties. If it is agreed between them that
the tenant shall no longer pay rent, but only
pay interest on the purchase money, that goes
a good way to show that he becomes in law a
licensee and is not protected by the Rent
Restriction Acts: f{see Turner v. Watts) But
if nothing is agreed about his position in
the interval then in law he remains a
statutory tenant until completion. In that
case, if he cannot ultimately find the
purchase money, he will, no doubt, forfeit
his deposit, but he does not lose his statutory
tenancy as well.”

Nor does a tenant when he 'enters into a contract with his
“"landlord to purchase the reversion, acquire an immediate
"equitable interest in the dem’sed premises which is incon-
"sistent with the view that the tenancy continues as a
“tenancy, and by operation of law according to the lease is
“determined by surrender.” Romer, L.J., discountenanced such

statement of the law expressirg himself as:

71



nguite satisfied that there is no such
presumption at all. Certainly, there is
not where the tenant's lease is a contractual
one, as was pointed out by Somervell L.J.
in the passage in Leek and Moorlands
Building Society v. Clark to which Sir
Raymond Evershed , M.R. has referred, and I
see no reason why the position should be

in any way different where the tenancy is

a statutory tenancy. It secms to me that
the question of surrender or no surrender
is one of the intention of the parties to
be discovered from the terms of the contract."

If the arguments for termination of a tenancy or lease on the
mere signing of an agreement for sale were accepted, it would

mean that the tenant purchaser would be able to have the benefit

of paving nothing for his occupation and use of the house

pending completion no matter how long completion took and even
where the delay was due to his fault and there was no provision

for interest on the unpaid purchase price. In Nightingale v.

Courtney, Sir Raymond Evershed, M.R., said at p. 367 B-C:

"It would certainly be a very surprising
thing if the effect of the contract either
was or was ever thought to be such that the
defendant could go on from the date of the
contract to completion (which might be, as in
fact, it was postponed so as to be some time
after the date of the contract) without
obligation to pay anything whatever."

Denning, L.J., did not think it likely that the parties -

",.. intended that the tenant should have
even for a short period complete freedom

to stay in the house without paying either
rent or interest. The more likely inter-
pretation of the facts is that the tenant was
to be liable for rent in the interval, and
that it was not to be paid in cash but
included in the concluded amount."

And Romer, L.J., put it in these words at page 368:

",, if there was a surrender which was to
operate at once, then the plaintiff during
the period prior to completion, would get
nothing in return for the defendant's
occupation of the property. She would

get no rent, because ex hypothesi, the

lecase had determined, and she would get no
interest on the purchase money because there
was no contractual provision which provided
for it ...."

Mr. Edwards put a bold front on it when he submitted
that those cases were helpful to him. As he saw it, in the

particular circumstances of this case, the intention of the

2/
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parties, as well as their conduct show the interpretation placed

upon the possession clause. At the same time, he argued the

clause "purchasers already in possession as tenants" might mean

also mean that possession need

that they are so to continue; it may/not be given to them because
they are already in possession. This he said is indicated by
the letter from Mr. McFarlane dated 26th January, 1973. This
letter did not demand rent. According to Mr. Edwards, this
shows that the tenancy was terminated by the agreement for sale.
If the agreement had gone through no rent would have been
payable. What these submissions fail to accommodate is the
realization that there must be indications in the contract of
sale which outweigh the ordinary rule that pending completion
the tenancy continues. Whatever the indications they must be
referrable to the right of occupation being converted to that of

a purchaser who has been let into possession, and not to tﬁat of

i/

/

Nightingale v. Courtney there was the express reservation of the

tenancy. It was the argument of Mr, Edwatrds that the non-
demand for rent for the months of February 1971 to May 1971 is
conduct which adequately points to the parties having no
contemplation of payment of rent; and more importantly, the
question was raised whether the vendor had by his conduct led
the purchasers to believe that no rent should be paid. This
question finds a complete answer in the observations of
Denning, L.J.:

"The judge inferred an agreement from the
conduct of the parties. He relied on the
fact that after the contract of purchase
the tenant did not pay rent, and that the
landlord's agent in his rent book closed
the rent account and the tenant himself
paid rates. Those are points well worthy
of consideration, but to my mind they are
overpowered by the fact that there was
nothing in this agreement compelling the
tenant to pay interest on the purchase
money in the interval before the date
fixed for completion.™

This view accords in some measure with the refusal of
Sir Raymond Evershed to resolve the doubt on the basis of

the actual behaviour of the parties.
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So that Mr. Edwards' reliance on the landlord/vendor's
failure to demand rent for the four or five months as Showing
the termination of the lease is not well-founded. Merely
lying by and witnessing the breach of the condition of non-
payment of rent is not a waiver of that breach by the tenant.
Some positive act must be done so that it can be said that
the defendant h;s indicated that he does not regard the
relationship of landlord and tenant as still existing. Indeed,
by demanding rent the defendant communicated to the plaintiffs/
appellants that he treated the tenancy as continuing, thus
acting inconsistently with any notion that the tenancy in the
circumstances of this case had been determined by the agree-
ment for sale. It must be remarked further that Mr. Williams'
thinking on this point was belated and it is not inapposite
to express the view that the time when the agreement for sale
was entered into was the appropriate point at which the matter
of the real character and position of the tenants should have
been defined. If this had been done it is inconceivable that
the plaintiffs/appellants would have been free to imagine that
they were quit of paying anything whatever between the
agreement for sale and the completion, no matter how long this
took, and even if it never_took place at all.

The foregoing are the reasons why this Court on
the 30th day of July, 1982, gave judgment dismissing the
appeal against the judge's refusal of specific performance on
the claim with costs to the respondent. In that judgment, we
allowed the appeal by the plaintiffs/appellants on the amended
statement of claim to the extent that we gave judgment for the
plaintiffs/appellants in the sum of $4,500.00 being the amount
paid by them on the agreement for sale, with costs (excluding
the initial deposit of $200.00 which is forfeited). Interest
is awarded on the sum of $4,500.00 at 10%. The appeal against
the judgment on the counter-claim was dismissed and the
judgment awarding the sum of $3,900.00 for rent and the sum

of $2,400.00 for use and occupation is affirmed. The judgment
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thereon was varied by the award of interest on the sum of
$6,300.00 at the rate of 10%. Possession to be given up in the
31st October, 1982, It should be pointed out that the total

<:} : sum of §6,300 accrued in respect of the period up to the date
of judgment in the trial. Any adjustments for periods thereafter

may be a matter for further inquiry. Liberty to apply.




