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No. W of2011. E>",·'it!enl..'e Aci Saint C'hrisf.opher
and. ~\levis

A!~I ACT Lo make provision relating to the law of evidence a:ld !<.;r rdi!L>d nr in~;ident;':l

matters.

an: nI' 1'.:i\iACTiEl!) by the Queen's Most ExccHclll iV!aj'::cty by ilYl c~ilh iii: "dv;;':'
;inc! consent of the ·r-·~ational /\ssclnbly of Saint Christoph;2s and [--.];:.~\'i~;. Hnd bv {it;. t111lh(1:~it>

of the; saIne n.s follows:

PARR I
PREUlVHNARV

J. Shorrt. title and commencement

(1) This Act may be cited as the Evidence Act, 2C 1 j.

(2) This Act shall come into operation on a date to be specified by the [V!inister
by notice publ ished in the Gazette and different sections or Parts oflhis Act may come into
force on different dates.

In this Act, uniess the context otherwise requires,

"admission'~ rneans a previous representation lTIade by a person ,,-vho iS J

or becornes, a party to proceedings, being a representation that n1i·1Y

or rna-;/ nOl be adverse to the person's interest 3fi the Oi..u'.o.:urnc: of the
rroceed:ngs:

'"\::lviJ 1:-")}occedings~~ iT!cludc~;~ in addjtjon to pr~)c(:eding> ~n a cour1 l:f.hcr

1han cranina! procced~ng5., pl\".lCeed.:ngs before any olh~;r tribuna land
311 arbitration or refercn(e~ v;lI!erh'.;f under an ena(ITntnt or not, hut
docs no~ inc;i!de civil proceedings in reintion to \~·'hich the ~\trict

rules of evidence do not apply:
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"confession" means an admission of guilt by a person charged with a
criminal offence which is wholly or partly adverse to him;

"copy" includes, in reiation to a document, any transcript or reproduction
thereof in whatever form and an electronic record referred to uncler
Part XVI:

"document" jncludes

(a) anything on which there is writing;

(b) books, maps, plans, graphs, drawings and photographs;

(c) any disc, tape, soundtrack or other device in which sound or
other data, not being visual images, are embodied so as to be
capable, v'Iith or without the aid of some other equipment, of
being reproduced therefrom; and

(d) any film, microfilm, negative, disc, tape or other device on which
one or more visual images are embodied so as to be capable,
with or without the aid of some other equipment, of being
reproduced therefrom;

"expert report" means :i vvrittcn report by a person dealingwhol!y or
mainly with matters on which he or she is, or wouid if living, he
qualified to give expert evidence;

"facts in issue" meam

(a) ail j~lctS which, by the form of the pleadings in any action or
other civil proceeding, are affirmed on one side and denied on
the other; and

(b) in actions or otber proceedings in which there are no pleadings,
or in which the form of the pleadings is such that distinct issues
are not joined between the parties, all facts from the
establishment of which the existence, non-existence, nature or
extent of any right, liability or disability, asserted or denied, in
any such case would by law follow;

"identification evidence", in relation to criminal proceedings, means

evidence that is

(a) an assertion by a witness to the effect that at or about the time
which an offence was committed or an act was done that the
accused or a person resembling the accused was present at, or
ncar, a place where

(i) the offence was committed, or

(ii) an act that is connected with that offence was done,

at or about the time at which th,: offence \vas committed or the
act was done, being an assertion illa! is based wholly or partly
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on what the first-mentioned person saw, heard or otherwise
noticed at that place and time; or

(b) a report, whether oral or in writing, of an assertion as mentioned
in paragraph (a);

(c) the asseliion in paragraph (a) shall be based wholly or panly on
what the witness saw, heard or otherwise noticed at that piace or
time;

"leading question" means a question asked of a witness that

(a) directly or indirectly suggests a particular answer to the question~

or

(b) assumes the existence of a fact, the existence or which is in
dispute in the proceedings and as to the existence of which the
witness ks not given evidence before the question is asked;

"Minister" means the Minister responsible for Justice;

"public document" means it document thar

(a) forms jXirt orthe r;;;cords of

C) the (~rc\vn,

the governrncnt or a foreign Gounrry c:c jurisdlction, ur

(iii) ~l person ur bed;,! h(:ld1ng pjj~:dic o-fIice or .. !
p(r"veror function under the Saint (~hrislophcr r~,nd -t"-icvi:.;
Constitution or of a law, whether of Saint Christophe;·
and }",lev!s or a foreign (:{)uf1tr~,:/~ ;J:-

(b) is being kept by or on behalf of the Crowl: or a gov"rnmcnt,
person or body referred to in paragraph (a)(iii or (i ii,

and includes the records of the proceedings of tlw of
Saint Christopher and Nevis or the !egis lalme of a !~XC!,,;tj country

3. References to business.

(I) A reference in this Act to a business includes a reference to

(a) a profession, calling, occupation, trade or undertaking;

Cb) a business activicy engaged in or carried on by

(i) "the Cro~~vn: or

(ii) 1he: government of a fore~gF ~~ountry or .JUt :sd.iclion, ur

(c) a business a~tivi1y engag~d in or carried on by ;} person or biJdy
holding otTi('~ Of cxercis;.ng power under or by virlue Of'dH2 L(!'··)·.-·~~ .')1""

Sainr (:~hristopher and NI:v~s or a f()r;~~'ign jurlsdjcrion being :'U1 ;Jeriv: ty
engaged in or carried on in the pcrfonn?nce cifthe dtHics of the nl1lc(~'.

or in the exercise of ,l'e power.
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(2) For the purposes of subsection (l), it does not matter whether or not

(a) the business is engaged in or carried on, for profit; or

(b) the business is engaged in, or carried on, outside ofSaint Christopher
and Nevis.

4. References to examination in chief, etc.

(1) A reference in this Act to

(a) examination ofa witness in chief is a reference to the questioning of
a witness by the party who called the witness to give evidence, which
does not constitute re-examination;

(b) cross-examination of a witness is a reference to the questioning of a
witness by a party other than the party who called the witness to give
evidence;

(c) re-examination of a witness is a reference to the questioning of a
witness by the party who called the witness to give evidence and is
conducted after the cross-examination of the witness.

(2) Where a party recalls a witness who has already given evidence, the
questioning of that witness by that party, before the witness is questioned by some other
party, shall be considered a part of the examination in chief.

5. Unavailability of persons.

For the purposes of this Act, a person shall be taken not to be available to give
evidence if

(a) the person is dead;

(b) the person is not competent to give the evidence about the fact;

(c) it would not be lawful for the person to give evidence about the fact;

(d) the evidence may not be given under a provision of this Act;

(e) all reasonable steps have been taken to find the person or to secure
his or her attendance, but without success; or

(f) all reasonable steps have been taken to compel the person to give the
evidence, but without success.

PART II
APPUCATllON

6. Courts and proceedings to which Act applies.

The provisions of this Act shall apply in relation to all proceedings in a court
of Saint Christopher and Nevis, unless the contrary is in any case expressly provided.

7. Ad hinds Crown.

This Act binds the Crown.
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PARTW
COMPETENCY. AND Cor~Jj]>ELLARU"JTY.OF WiTNESSES TO GiVE

EVmENCE

8. Competence 2nd rompdlability.

Except a. otherwise provided in this Act,

(a) very person is competent to give evidence; and

(b) person who is competent to give evidence about a fact is compellable
o give that evidence.

(1) V.lit out prejudice to section 13. z. v:,son who is incapgbk (,f
understanding that, in iving evidence. he is under an 0bligc,i",On \0 give iruthfui ,;videncf: I:;
not competent to give worn testimony.

(2) /\.. P rson \vho is incap:lble (If
curnpetcnt r8 gi'vc evid nee in rch!tion to th~~t

('~bout other t~H>tS.

f~lCt and that incapC1.city cannot he ~.i\!ei.'"C:J ;"1;':; ·.;,/llhpu{ und:.L: --:n~;t (\:

undue. delay.

: i~', i

purpose of determining a question (i,jsing out Gft!;!, sc,:tion. the
as it thinks fit.

10.

(4) EVI<t!ence that is given by". \"!ttnes:; doe:: not hecome in'.ldmissibk i1;c:-cl:;-
becausc, before the finishes giving evidence, he m ':;'2 dies or CCi!~;e~; \0 he comp,:knt
to give evidence.

(.5)
court I11ay it'd-onn



child slC1ting then:

evidence.
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12. Competence and compellability of judges and jUfoh.
I
I'

(1) Subject to subsection (2), a person who is a judge or ~ juror in a proceeding
is not competent to give evidence in that proceeding. !i

f
(2) A juror is competent to give evidence in a pro4eeding abollt matters

affecting the conduct of that proceeding. I
Ii

. (3) A ~erso~ who is or was ajudge in, legal or admini1trativ~proceedings is
not compellable to gIve eVidence about the proceedings, unless the (jourt gIves leave.

~
II

13. Competence of children lmder sixteen years of ageji

(I) Where a child who is under sixteen years is pres~nted as a witness, the
court sbll conduct an inquiry to dctennine if the child is possessed o~sufficient intel:igence
to justil~! the reception of the child's evidence, and to determine ifth~ child is competent to
knovi the nature (_Hid consequences of giving false evidence and to kpovi that it is vvrong to

- ," , , 1 • C -1 .c: 1 • 1" • h T'l til . . 1
g!\'!,; n"i!~;e ev!ocncc, anc~ n t!"le court so I ElOS, it snail permlt L e cn.UQI:.:to gIve eVloence upon
t-,)l/ ;rj(r qlf': 'lff!nYl(1.~-l()n e!~ (';:."ltr I

""".'cO , .. - " :,'.:" "\Afi;',:,',c i'i':~::;U \v!,.:) is under ",:<t,;C;t ,-,:(,., i,. ~"('S"Lted ".' .. "i;l'lCS"W!

~~~:;':l!)\i\;~<': ;r 1i',i,;i. 'iii!d ';,,';ne Se', I!lld'::):S~:;~~~~.t12:;~ ;;:t)t~! ;~~::2~~;~1~\~ ~~:!il:)~i:;1~~L:~~~~:';):i!~~~U{: f': 1~::
'.,. - Ii .,

\.:hij'l 1,lnS~.\'f)fT! and .ifthc child !1ndersrand~ 'that he or silc shCUtd Ten th(.lruth
and '}/he:-c tn,." court so rincL: it sha!! per:ni: the:: '-:hii<l to give unS\Vpn1 c\:"idenc(' upon the

I

"i promise to tel! the truth.".

(3) !\ person charged with an ofTcnc,; may be convicted lIpan evidence admitted
under subsection (2) but in a trial by jury of a person so charged, tl~e court shall warn the
jury of the danger ofacting on such evidence unless they find that the e~idence is corroborated
in some matcrial particular by other evidence implicating that pers~n,

(4) The evidence of a child who is under sixteen ytars, though not given
upon oath, but otherwise taken and reduced in writing as a deposit~on, shall be deemed to

I

be a deposition for all intents and purposes. I'

i
(5) Nothing in this section iimits or affects any rulell of law that prevcn(s a

person ii-om being convicted of an offence upon uncorroborated eV~dence,

(6) Subject to subsection (9), a child who is under ~ixteen veal'S rna'! give
Ii ", " ......

e'/idencc as provided in section 28 (3) in respect of any case, whetper or not the child is a
\1;ctil1' i'-, ',J'c' !",c e. f;• • ",J ' ..... C.d .....-. I

(7) Evidence given pursuant to subsection (6) shall be Ildmissibk as the child's

I

where

!

f\ C·Durt rnav rcfuse to adrnit evidence b,)i~,/('n n:'1Y[.suant to subsection
-' • i

r
I

t~le child is not available for cross~examinatlon, either physically (]I'

li1rough live VIdeo llllks or teleVlslO11 Imks; I...... I
I
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Division 4
MISCELLANEOUS PROVISIONS

'i
50. Court ~ay put questions to witness.

I
'I

A court may, on its own motion at any stage of the examination,
cross-examination or Ire-examination of a witness, put any questions to the witness which
the court thinks fit in lithe interests of justice, or recall a witness for further questioning.

;1

51. Court rPay discharge incompetent witness.
"

If, in the,kourse ofany proceeding, a witness who was supposed to be competent
appears to the court t~ be incompetent, the witness may be discharged by the court and, if
he is discharged, his ~vidence shall be withdrawn by order of the court and the proceeding
shall be left for decision independent of it.

,i

'I
52. Witnes~ dying, etc., in the middle of giving evidence.

(1) If~Iwitnessdies, or becomes incapable ofbeing further examined, at any
stage of his examina~ion the evidence given by him before he died or became incapable
shall not be rendered inadmissible by reason ofhis death or incapacity, unless, in the inter«st
of justice, the court ~ecides otherwise.

:1

(2) A qourt may admit the evidence ofa witness referred to in subsection (I)
with an appropriate ~aution to the jury.

II
53. Discre~~on of court to permit witness to be recalled.

A co~ may, in the interest of justice, permit a witness to be recalled for
further examination i!n chief or for further cross-examination.

j
'I

54. Personl may be examined without subpoena or other process.
Ii

(I) T~~ court may order a person who

(a)1 is present at the hearing ofa proceeding, and

(bj is compellable to give evidence in the proceeding,

to give evidence and to provide documents or things even if a subpoena or other process
;1

requiring the personilto attend for that purpose has not been duly served on the person.;,

(2) A~erson ordered under subsection (1) to give evidence or to produce
documents or thingsl~ssubject to the same penalties and liabilities as ifthe person had been
duly served with su~r a subpoena or other process.

(3) A ~arty who inspects a document or thing produced to the court pursuant
to subsection (l), n~~d not use the document in evidence.

1
il
II
:1

'i
\1
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PART V! i
ADMISSION AND PROOF OF CERTAIN STATEMENTS n.JJ DOCUMENTS

55. Admissibility of documentary evidence as to facts i~~ issue.

(1) Subject to subsection (2), in any civil proceedin~s where direct oral
evidence ofa fact would be admissible, any statement made by a persqn in a document and
tending to establish that fact shall, on production of the original doc~ment, be admissible
as evidence of that fact if :

"II
(a) the maker of the statement either had person~l knowledge of the

matters dealt with by the statement; or Ii

(b) the document in question is or forms part of a ~record purporting to
be a continuous record, and the maker of th~1 statement made the
statement (in so far as the matters dealt with t~ereby are not within
his personal knowledge) in the performance Ii of a duty to record
information supplied to him by a person who ha4, or might reasonably
be presumed to have had, personal knowledge pfthose matters; and

f;

(c) the maker ofthe statement is called as a witne~s in the proceedings.
!

(2) The condition stipulated under subsection (l)(c) ~~at the maker of the
statement shall be called as a witness need not be satisfied ifhe is d4d, or unfit by reason
ofhis bodily or mental condition to attend as a witness, or ifhe is outs~de Saint Christopher
and Nevis and it is not reasonably practicable to secure his attendand~, or if all reasonable
efforts to find him have been made without success. I

Ii
(3) In any civil proceedings, the court may, at any sta~e of the proceedings,

if, having regard to all the circumstances of the case, it is satisfie4 that undue delay or
expense would otherwise be caused, order that such a statement as is mentioned in
subsection (1) shall be admissible as evidence or may, without any s~ch order having been

I
made, admit such a statement in evidence notwithstanding that Ii

(a) the maker of the statement is available but is nbt called as a Witness;

(b) the original document is not produced, if in~lieu thereof, there is
produced a copy of the original document ot of the material part
thereofcertified to be a true copy in such mannh as may be specified
in the order or as the court may approve. Ii

I
(4) Nothing in this section shall render admissible as eVidence any statement

Ii

made by a person who has an interest in a dispute as to any fact whiqh the statement might
tend to establish ifthe statement was made at a time when proceeding~linvolving that dispute
were pending or anticipated. I,

(5) For the purposes of this section, a statement in a ~ocument shall not be
deemed to have been made by a person unless the document or the m*erial part thereofwas
written, made or produced by him with his own hand, or was signedl:or initialled by him or
otherwise recogni.sed by him in writing as one for the accuracy ofwpich he is responsible.

!

(6) The court may,
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i
(a) II for the purposes ofdeciding whether or not a statement is admissible

las evidence by virtue ofsubsections (1) to (5), draw any reasonable
'I inference from the fonn or contents of the document in which the
istatement is contained, or from any other circumstances;

(b) ,~ in deciding whether or not a person is fit to attend as a witness, act
!on a certificate of a registered medical practitioner; or
Ii

(c) ilwhere the proceedings are with a jury, reject a statement
II notwithstanding that the requirements of this section are satisfied
,I with respect thereof, if for any reason it appears to it to be inexpedient
lin the interest of justice that the statement should be admitted.
1

56. MicroQ.m copy.
1

(1) In ~y civil or criminal proceedings, a microfilm copy ofa record of any
business is admissib~b evidence of any fact stated therein of which direct oral evidence
would be admissible,! if it is shown that

ij

(a) [I the copy of the record containing the statement was produced in the
i course ofan established practice in order to keep a pennanent record
II thereof;

(b)11 the process of reproducing the copy of the record accurately
,.~ reproduces and perpetuates the original record in sufficient detail
i and clarity; and
i

(c)~ the original record is destroyed by or in the presence of a person or
Ii of one or more employees or delivered to another person in the
II ordinary course of business, or lost.

(2) A 40py of the microfilm record referred to in subsection (1) shall have
the same probative v~lue as the original record.

II
57. Admis~ibility of business records in criminal proceedings.

(1) In ~ny criminal proceeding where direct oral evidence ofa fact would be
admissible, any state~ent contained in a document and tending to establish that fact shall,
on production ofthelldocument, be admissible as prima facie evidence of that fact if

il
(a)] the document is, or fonns part of, a record relating to any trade,

II business, profession or occupation or relating to any paid or unpaid
,! office and compiled or received in the course ofthat trade, business,

profession or occupation or office from infonnation supplied whether
directly or indirectly by persons who have, or may reasonably be
supposed to have, personal knowledge of the matters dealt with in

.l the infonnation they supply; or

(bj the person who supplied the infonnation recorded in the statement
11 in question is dead, or outside of Saint Christopher and Nevis, or

unfit by reason of his or her bodily or mental condition to attend as
a witness, or cannot with reasonable diligence be identified or found,
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or cannot reasonably be expected, having regajfd to the time which
has elapsed since he or she, supplied the infonhation and to all the

!i
circumstances, to have any recollection of the ~atters dealt with in
the information he supplied. r

\
(2) Where the statement contained in a document is produced by a computer,

that statement is admissible as evidence of any fact stated therein unl~ss it is shown that

(a) there are reasonable grounds for believing t~at the statement is
inaccurate because of improper use ofthe com~uter;

(b) at all material times the computer was not operating properly, or was
out of operation such as to affect the productio~ ofthe document or
the accuracy of its contents; and ,~

r
(c) any relevant conditions specified in Regulatio~s made pursuant to

1

the provisions of subsection (3) are not satisfiFd.
I:

(3) Where it is desired to give a statement in evidence bylivirtue ofthis section,
the information concerning the statement may be required in such fo~ and at such times as
may be prescribed. ~

I
(4) For the purposes of deciding whether or not a stateIip.ent is admissible as

evidence by virtue of this section, the court may draw any reasonabl~ inference from the
form or content of the document in which the statement is contained, ~d may, in deciding
whether or not a person is fit to attend as a witness, act on a certificate ~sued by a registered
medical practitioner. II

I

58. Weight to be attached to evidence.

In estimating the weight to be attached to a statement re~dered admissible as
evidence by virtue of this Part, regard shall be had to all the circums$ces from which any
inference may reasonably be drawn as to the accuracy or otherwise of the statement and in
particular, to the question whether or not the statement was made cOl1jtemporaneously with
the occurrence or existence ofthe facts stated, and to the question whqther or not the maker
of the statement had any incentive to conceal or misrepresent the facts.

~
59. Written expert opinion evidence in criminal proceerings.

(I) Subject to subsection (2), an expert report is adm~ssible as evidence in
criminal proceedings, whether or not the person making it attends to~give oral evidence in
those proceedings. '

(2) Where it is proposed that the person making an e~pert report shall not
I,

give oral evidence, the report may only be admitted in evidence with the leave of the court.

(3) For the purpose ofdetermining whether to give lea~e for the admission in
evidence of an expert report, the court shall consider I'

I
(a) the contents of the report; f

(b) the reasons why it is proposed that the pers~n making the report
shall not give oral evidence; I
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(c) [Iany risk, in particular,
I

(i) the probability that statements in the report may be
controverted if the person making the report does not attend
to give oral evidence in the proceedings,

II (ii) that its admission or exclusion would result in unfairness to
I the accused or, if there is more than one accused, to any of

them; and

(d) iany other circumstances that appear to the court to be relevant.
I

(4) An Fxpertreport, when admitted, shall be evidence ofany fact or opinion
ofwhich the person niaking the report could have given oral evidence.

!!

60. Docum¢ntary labels, tags, etc.
1

Where! documentary label, tag or other document has been attached to an
II

object, or a writing h*s been placed on a document or object, being a document or writing
that may reasonably ~e supposed to have been so attached or placed in the course of a
business, the hearsay rule does not prevent the admission or use ofthe document or writing.

il
61. Admis~~bility of documents relating to telecommunications.

Ii(1) Wijere a document has been
iI

(a)~ produced by a telecommunications installation or

(b)11 received from an external telecommunications carrier,
;)

being a document tpat records a message that has been transmitted by means of a
telecommunications ~ervice, the hearsay rule does not prevent the admission or use of a
representation in theilidocument as to the matters specified in subsection (2).

(2) Th~ matters referred to in subsection (1) are

(a)~ the identity ofthe person from whom or on whose behalfthe message
Ii was sent;
I

(b)1 the date on which, the time at which or the place from which the
Ii message was sent; or

the identity of the pJ~son to whom the message was addressed.
II
II

62. Repre~entations in documents.

For theburposes ofthis Act, where a representation is contained in a document
that II

(a)! was written, made, dictated or otherwise produced by a person, or

(bj was recognised by a person as his representation by signing, initialling
:1

!I or otherwise marking the document,

the representation s~all be taken to have been made by the person.

I
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PARTvn
RELEVANCE OF EVIDENCE

Relevant evidence.63.
!.

(1) The evidence that is relevant in proceedings is evi~ence that, if it were
accepted, could rationally affect, whether directly or indirectly, t~¢ assessment of the
probability of the existence of a fact in issue in the proceedings. ~

(2) In particular, evidence is considered relevant even i~it only relates to

(a) the credibility of a party or a witness; .~

(b) the admissibility of other evidence; or

(c) a failure to adduce evidence.

65. Provisional relevance.

Relevant evidence is admissible.64.

r,'

t
(1) Where the determination of the question whether etidence adduced by a

party is relevant depends on the court's making some other finding, inFluding a finding that
the evidence is what the party claims it to be, the court may find that th~ evidence is relevant

[i

(a) if it is reasonably open to make that finding; qr

(b) subject to further evidence being admitted subh that, at some later
II

stage of the proceedings, it will be reasonablY open to make that
finding.

I.
Evidence that is relevant to proceedings is admissible, ~d shall be admitted

in the proceedings, and evidence that is not relevant to the proceed~s is not admissible.
Ii

l

(2) Without limiting subsection (1), where the relevaqce of evidence of an
i.

act done by a person depends on the court making a finding that the p~rson and one or more
other persons had a common purpose to effect an unlawful conspira,~y, the court may use
the evidence itself in determining whether such a common purpose ~~isted.

66. Inferences as to relevance.

(1) Where a question arises as to the relevance of a dpcument or thing, the
court may examine the document or thing and may draw any reason¥le inference from it,
including an inference as to its authenticity or identity. I

(2) Subsection (1) does not limit the matters from ~hich inferences may
properly be drawn. i
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PARTVUI
EXCEPTIONS TO THE RELEVANCE RULE

I

Division 1
HEARSAY

ij

67. ExclusJon of hearsay evidence.
II

(1) Supject to subsection (3), evidence of a previous representation is not
admissible to prove I~he existence of a fact that the person who made the representation

,I

intended to assert b)! the representation.
1

(2) Wltere evidence of a previous representation is relevant otherwise than
as mentioned in sub~ection (1), that subsection does not prevent the use of the evidence to
prove the existence ~f an asserted fact.

evidence of a representation contained in a certificate or other
document given or made under an enactment other than this Act to
the extent to which the enactment provides that the certificate or
other document has evidentiary effect;

(b~ a statement made by a person, in a document or recording, of any
;,1

, fact ofwhich direct oral evidence by him or her would be admissib Ie
in criminal proceedings and it is proved to the satisfaction of the
Court that such person

(i) is deceased;

(ii) is unfit, by reason ofhis bodily or mental condition, to attend
as a witness;

Ii

S4Psection (1) does not apply to
il(al
ii
~

(3)

is outside of Saint Christopher and Nevis and it is not
reasonably practicable to secure his attendance;

cannot be found after all reasonable steps have been taken to
find him or her;

is kept away from the proceedings by threats of bodily harm
and no reasonable steps can be taken to protect the person; or

is fearful.

(v)

(iv)

(iii)

~ (vi)

(4) LI~ave may be granted by the Court under subsection (3) only if the Court
considers that the s~~tement ought to be admitted in the interest ofjustice, having regard to

I
(4) the contents of the statement;

~) any risk that its admission or exclusion will result in unfairness to
,I

II any party to the proceedings and in particular to how difficult it will
i be to challenge the statement if the person who made the statement
'i does not give oral evidence; and

(~) any other relevant circumstance.
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(5) The party intending to tender a statement in eViden~e under subsection
(3) shall, at least twenty one days before the hearing at which the statemqnt is to be tendered,

I:
notify every other party to the proceedings as to the statement to be teJil-dered and as to the
person who made the statement.

(6) Where the party intending to tender a statement in hidence under this
section has called, as a witness in the proceedings, the person who ma4e the statement, the
statement may be admissible only with the leave of the Court. ~

~

(7) For the purposes of subsection (3), "fearful" is to ~e constmed widely
and includes fear of the death or injury of another person or of fmancJalloss.

(8) The Court may exclude evidence under subsection q3) if, in the opinion
of the Court, the prejudicial effect of the evidence outweighs its prob~tive value.

68. Restrictions on first hand hearsay.

A reference in this Part to a previous representation is a reference to a previous
~Irepresentation that was made by a person whose knowledge of the ~sserted fact was or

might reasonably be supposed to have been based on what the person sat, heard or otherwise
noticed, other than a previous representation made by some other persqn about the asserted
fact. '

69. Civil proceedings where maker not available.
;

In civil proceedings, where the person who made a previlms representation is
not available to give evidence about an asserted fact, the hearsay m~e does not apply in
relation to '

(a) oral evidence of the representation that is gi~~n by a person who
saw, heard or otherwise noticed the making oftpe representation; or

i

(b) a document so far as it contains the represen~ation or some other
representation to which it is reasonably necessahr to refer in order to
understand the representation.

70. Civil proceedings where maker available.
ii

(I) This section applies in civil proceedings where th~ person who made a
previous representation is available to give evidence about an asserte~ fact.

i!

(2) Where it would cause undue expense or undue ddlay, or would not be
reasonably practicable, to call the person referred to in subsection (1)lto give evidence, the
hearsay mle does not apply in relation to r

(a) oral evidence ofthe previous representation re~erred to in subsection
(1) given by a person who saw, heard or otherwi~enoticed the making
of the representation; or :'

I

(b) a document so far as it contains the previous rdpresentation or some
other representation to which it is reasonabl~lnecessary to refer to
understandthe previous representation. ~
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(3) Wh~re the person referred to in subsection (1) has been or is to be called
to give evidence, the h'~arsay rule does not apply in relation to evidence ofthe representation
that is given by "

ii'
(a) II that person, or

(b) II a person who saw, heard or otherwise noticed the making of the
II representation,
iI

if, at the time when the representation was made, the occurrence of the asserted fact was
fresh in the memory ~fthe person who made the representation.

!J

(4) W*re subsection (3) applies in relation to a representation, a document
containing the represfntation shall not, unless the court gives leave, be tendered before the
examination in chie~ of the person who made the representation has been concluded in
relation to that repre~entation.

71. CrimiJal proceedings where maker not available.
'J

(1) Tb;1s section and section 67 (3) apply in criminal proceedings where the
person who made a p~evious representation is not available to give evidence about an asserted
fact.

,j

(4)
II
:,1

'I

(3) Fpr the purposes of subsection (2) (c), a defendant who was not present
at a time when the Ilcross-examination of a person might have been conducted but could
reasonably have be~n present at that time may be taken to have had a reasonable opportunity
to cross-examine t~e person.

ii

N

(2) T~b hearsay rule does not apply in relation to evidence of a previous
representation that i~ given by a witness who saw, heard or otherwise noticed the making of
the representation, ~hich is a representation that was

ii
(a~ made under a duty to make that representation or to make

I representation of that kind;

(b~ made at or shortly after the time when the asserted fact occurred and

,

',.!,,'II in circumstances that made it unlikely that the representation is a
fabrication;

(c~ made in the course of giving sworn evidence in a legal or
administrative proceeding ifthe defendant, in that proceeding, cross­
examined the person who made the representation, or had a reasonable
opportunity to cross-examine that person, about it; or

against the interests of the person who made it at the time when it
was made.

(4)
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I
then, for the purposes of subsection (2) (d), the representation shall b~ taken to be against
the interests of the person who made it. !

i:

(5) The hearsay rule does not prevent the admission or yse of evidence of a
previous representation adduced by a defendant, being evidence that i~ given by a witness
who saw, heard or otherwise noticed the making of the representation),

f

(6) Where evidence of a previous representation about a matter has been
adduced by a defendant and has been admitted, the hearsay rule does *ot apply in relation
to evidence of a previous representation about the matter adduced by some other party,
being evidence given by a witness who saw, heard or otherwise notic~d the making of the
second-mentioned representation.

72. Criminal proceedings where maker available. II

Ii
(1) Where the conditions specified in subsection (2) exist, then, in criminal

proceedings, ifthe person who made a previous representation is avail~ble to give evidence
about an asserted fact, the hearsay rule does not apply in relation to evi~ence ofthe previous
representation that is given by

(a) that person; or

(b) a person who saw, heard or otherwise noticed the representation being
made.

(2) The conditions referred to in subsection (1) are

(a) that at the time when the representation was ma4e, the occurrence of
the asserted fact was fresh in the memory of t~e person who made
the representation; and .

(b) that the person who made the representation *as been or is to be
called to give evidence in the proceeding.

(3) Subsections (1) and (2) do not apply in relation to ~vidence adduced by
the prosecutor ofa representation that was made for the purpose of in~icatingthe evidence
that the person who made it would be able to give evidence in legal or administrative
proceedings. [.

(4) Where subsections (1) and (2) apply in relation t4 a representation, a
document containing the representation shall not, unless the court giv~s leave, be tendered
before the examination in chief of the person who made the reprfsentation has been
concluded in relation to that representation. .

73. Notice to be given.

(1) Subject to this section, sections 69, 70 (2) and 7~ (2) and (5) do not
apply in relation to evidence adduced by a party unless that party has g~ven at least fourteen
days' notice, in writing to any other party, of the intention to adduce ihe evidence.

f

(2) Where a notice required under subsection (1) has ~ot been given or the
period of notice specified has not been complied with, the court may, ~m the application of

r
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a party and subject tp conditions, direct that one or more of the provisions mentioned in
subsection (1) shall ipply

(a); notwithstanding the failure of the party to give such notice or to
I comply with the period of notice; or

(b~ in relation to specified evidence with such modifications as the court
~ specifies.
J

(3) In ~ivil proceedings, where the writing by which notice is given discloses
that it is not intende~ to call the person who made the previous representation concerned
on a ground referrediko in section 70 (2), a party may, not later than seven days after notice

J
has been given, by ~otice in writing given to each other party, object to the tender of the
evidence, or ofa spepified part of the evidence.

(4) A ~otice pursuant to subsection (3), shall set out the grounds on which
the objection is bas~~.

f
(5) T~k:: court may determine the objection on the application ofa party made

at or before the hearjng.

(6) If~ objection made pursuant to subsection (3) is unreasonable, the court
may order that the p4rty objecting shall, in any event, bear the costs, ascertained on a legal
practitioner and cliept basis, incurred by another party

!I

(a1 in relation to the objection; and

(b) in calling the person who made the representation to give evidence.
:j
J

74. Reputittion as to certain matters.

(I) TJe hearsay rule shall not prevent the admission or use of evidence of
'i

(a) that a man and a woman cohabiting at a particular time were married
to each other at that time;

(b~ as to family history or a family relationship;

(c~ as to the existence, nature or extent of a public or general right.
i .

(2) I~ criminal proceedings, subsection (1) does not apply in relatIOn to
evidence adduced bhr the prosecutor, but, where evidence as mentioned in subsection (I)
has been admitted, ~his subsection does not prevent the admission or use of evidence that
tends to contradict it.

75. Interl~cutory proceedings.

The h~arsay rule does not prevent the admission or use of evidence adduced
in interlocutory pro?eedings ifthe party who adduces it also adduces evidence of its source.
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Division 2
OPINION EVIDENCE

76. Exclusion of opinion evidence.

(1) Subject to sections 77,78 and 79, evidence ofan op~ion is not admissible
to prove the existence of a fact as to the existence of which the opini~nwas expressed.

(2) Where evidence ofan opinion is relevant otherwiselithan as mentioned in
subsection (I), that subsection does not prevent the use ofthe evidence to prove the existence
of a fact as to the existence of which the opinion was expressed. '

77. Lay opinions.

Where

(a) an opinion expressed by a person is based on ~hat the person saw,
heard or otherwise noticed about a matter or efent, and

(b) evidence of the opinion is necessary to obtaiIl.:! an adequate account
of the person's perception of the matter or evert,

the opinion rule shall not prevent the admission or use of the eViden~e.
t
~

78. Opinions based on specialised knowledge.,
~

Where a person has specialised knowledge based on the person's training,
study or expe~ience, the opinion rule shall not prevent the admissio~oruse of evidence of
an opinion ofthat person that is wholly or substantially based on th~t knowledge.

i

79. Fact in issue and common knowledge rules abolish~d.

Evidence of an opinion is not inadmissible by reason ~nly that it is about
i

(a) a fact in issue; or

(b) a matter ofcommon knowledge.

Division 3
ADMISSIONS AND CONFESSIONS

80. Interpretation of sound recordings.

A reference in this Part to a "sound recording" inc~des a reference to a
recording of visual images and sounds. '

of

81.
I':

Exceptions to hearsay and opinion rules in respect of admissions.

(I) The hearsay rule and the opinion rule do not prevept the admission or use
.U

(a)

(b)

evidence ofan admission; or

evidence ofa previous representation made in felation to an admission
at the time when the admission was made or shortly before or shortly

i
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'I after that time, being a representation to which it is reasonably
i necessary to refer to, to understand the admission.
Ii

(2) SU~ject to subsection (3), where, by reason only of the operation of
subsection (I), the hqarsay rule and the opinion rule do not prevent the admission or use of
evidence of an admi~sion or of a previous representation as mentioned in subsection (l)
(b), the evidence may;> ifadmitted, be used only in relation to the case ofthe party who made
the admission conceJ,ped and the case of the party who adduced the evidence.

I .

(3) Thf evidence may be used in relation to the case of some other party if
that other party conse~ts but consent shall not be given in respect ofonly part ofthe evidence.

82. EXclus~on of admissions influenced by violence, etc.
H

EVidenbe of an admission is not admissible unless the court is satisfied that
the admission, and th~ making ofthe admission, were not influenced by violent, oppressive,
inhumane or degrad~g conduct, whether towards the person who made the admission or
towards some other ijerson, or by a threat of conduct of that kind, or by any promise made
to the person who m*de theadmission or to any other person.

83. ReliabIlity of confession by accused in criminal proceedings.
J

(I) In *ny proceedings, a confession made by an accused person may be given
in evidence against ~im in so far as it is relevant to any matter in issue in the proceedings
and is not excluded ~y the court L.'1 pursuance of this section.

'I
(2) If, ~n any proceedings where the prosecution proposes to give in evidence

a confession made by an accused person, it is represented to the court that the confession
was or may have bee~ obtained

J
(a~1 by oppression of the person who made it, or

(b1 in consequence of anything said or done which was likely, in the
J circumstances existing at the time, to render unreliable any confession
Ij which might be made by him in consequence thereof,
I

the court shall not allow the confession to be given in evidence against the accused
except in so far as t~e prosecution proves to the court beyond reasonable doubt that the
confession, notwith~tailding that it may be tme, was not obtained as aforesaid.

(3) Inlbny proceedings where the prosecution proposes to give in evidence a
confession made b~ an accused person, the court may of its own motion require the
prosecution, as a co~dition of allowing it to do so, to prove that the confession was not
obtained as mentionfd in subsection (2).

ii
(4) Tije fact that a confession is wholly or partly excluded in pursuance of

this section shall not affect the admissibility in evidence
~

(a) of any facts discovered as a result of the confession; or

(b) where the confession is relevant as showing that the accused speaks,
writes or expresses himself in a particular way, of such of the
confession as is necessary to show that he does so.
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(5) Evidence that a fact to which this subsection applie~ was discovered as a
result ofa statement made by an accused person shall not be admissiq1,le unless evidence of
how it was discovered is given by him or on his behalf. I

(6) Subsection (5) applies I

~

(a) to any fact discovered as a result of a confes~ion which is wholly
excluded in pursuance of this section; and ~

11'

(b) to any fact discovered as a result of a confess~on which is partly so
excluded, ifthe fact is discovered as a result ofthe excluded part of
the confession.

(7) Nothing in Part XIV of this Act shall prejudice ~e admissibility of a
Ii

confession made by an accused person.

(8) In this section, "oppression" includes torture, iJumane or degrading
treatment and the use or threat of violence, whether or not amountin~ to torture.

I

(9) Where the proceedings mentioned in subsectioni (I), are proceedings
before a magistrate's court conducting a committal hearing, this seGtion shall have effect
with the omission of ~

(a) in subsection (I), the words "and is not ex4uded by the court in
pursuance of this section"; and Ii

(b) subsections (2) to (6) and (8).

84. Confessions by accused in criminal proceedings.

(l) This section applies only

(a) in criminal proceedings;

(b) in relation to evidence of a confession made!by an accused person
who, at the time when the confession is made,lis or ought reasonably
to have been suspected by an investigatih official of having
committed an offence; and

(c) where the confession is made in the course or official questioning.

(2) Evidence ofa confession, referred to in subsectiop (1), is not admissible
unless

(a) the confession is made in circumstances Jhere it is reasonably
practicable to take a sound reco~ding of t~e confession and the
questioning of the person and everything said to and by the person
during that questioning is recorded; or II

(b) the questioning is conducted, and the co~fession made, in the
presence of a person, not being an investiga~ing official, who

(i) is a legal practitioner acting for the !person who made the
confession, or
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ifno such legal practitioner is reasonably available or is chosen
by that person, and a document prepared by or on behalf of
the investigating official to prove the contents ofthe questions,
representations and responses is signed, initialed or otherwise
marked by the person making the confession and by the legal
practitioner or other chosen person present, acknowledging
that the document is a true record of the questions,
representations and responses; or

(c) in any other case

(i) at the time of the interview of the person or as soon as
practicable afterwards, a record in writing was made, either in
English or in another language used by the person in the
interview, of the things said by or to the person in the course
of the interview;

(ii) as soon as practicable after the record was made, it was read
to the person in the language used by the person in the
interview and a copy of the record was made available to the
person;

(iii) the person was given the opportunity to interrupt the reading
at any time for the purpose of drawing attention to any error
or omission that he claimed had been made in or from the
record and, at the end ofthe reading, the person was given the
opportunity to state whether he claimed that there were any
errors in or omissions from the record in addition to any to
which he had drawn attention in the course of the reading;

(iv) a tape recording was made of the reading referred to in
subparagraph (ii) and ofeverything said by or to the person as
a result of compliance with subparagraph (iii) and the
requirements of this subsection were observed in respect of
that recording; and

(v) before the reading referred to in subparagraph (ii), an
explanation, in accordance with the form in the Second
Schedule, was given to the person ofthe procedure that would
be followed for the purposes of compliance with that
subparagraph and subparagraphs (iii) and (iv).

subsection (2)(b), "document" does not include a sound recording or a
recording.

(4) the questioning, confession or the confirmation of a confession of a
person is recorded required under this section, or ifthe question, representation or response
is contained in a preiJ)aJred document as required under this section, the investigating official
shall, at no cost to person making the confession
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(a)

(b)

(c)

(d)

if the recording is an audio recording only or a hdeo recording only,
make the recording or a copy of it available to $e person or his legal
practitioner within seven days after the making of the recording;

ifboth an audio recording and video recording~lvere made, make the
audio recording or a copy of it available to tUe person or his legal
practitioner within seven days after the makinglofthe recording, and
notify the person or his legal practitioner tha~ an opportunity shall
be provided, on request, for viewing the videohcording;

Ii

if a transcript of the tape recording is prepare~, make a copy of the
transcript available to the person or his legal pr~ctitioner within seven
days after the preparation of the transcript; an~

if a document is prepared, signed, initialled od otherwise marked as
a true record of the question, representation 4nd response, make a
copy ofthe document available to the person oi his legal practitioner
within seven days of the preparation of the dofument.,

(5) A court may admit evidence to which this secti~p applies even if the
requirements of this section have not been complied with, or there isiinsufficient evidence
of compliance with those requirements, if, having regard to the nattlre of and the reasons
for the non-compliance or insufficiency of evidence and any otherllrelevant matters, the
court is satisfied that, in the special circumstances of the case, adm~~sion of the evidence
would not be contrary to the interests of justice. ..

(6) A court may admit evidence to which this section ap~lies even ifa provision
i

of subsection (2) has not been complied with if, having regard to th¢ reasons for the non-
compliance and any other relevant matters, the court is satisfied that!it was not practicable
to comply with that provision. .

(7) Ifa court permits evidence to be given before ajuJ under subsection (5)
or (6), the court shall inform the jury of the non-compliance with th~ requirements of this
section, or of the absence of sufficient evidence of compliance with those requirements,
and give the jury such warning about the evidence as the court th~s appropriate in the
circumstances.

(8) The Minister may, by Order published in the Gaze~e, amend the Second
Schedule.

85. Exclusion of records or oral questioning.

(1) Where an oral admission was made by an aJcused person to an
investigating official in response to a question put or a representatio~ made by the official,
a document prepared by or on behalfofthe official is not admissible i4 criminal proceedings
to prove the contents of the question, representation or response unliss the accused person
and the investigating official have, by signing, initialling or otherwise ~arking the document,
acknowledged that the document is a true record ofthe question, repr~sentation or response.

~

(2) In subsection (l), "document" does not include ~ sound recording or a
transcript of a sound recording.
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86. Admistions made with authority.

(1) ~ere it is reasonably open to find that

(ajl at the time when a previous representation was made, the person
who made it had authority to make statements on behalfofa party in
relation to the matter with respect to which the representation was
made,

(b),1 at the time when a previous representation was made, the person
who made it

(i) was an employee of a party and had authority to act for the
party, or

(ii) had authority otherwise to act for a party, and the representation
related to a matter within the scope ofthe person's employment

!i or authority, or

(c)~ a previous representation was made by a person in furtherance of a
! common purpose, whether lawful or not, that the person had with a
il party or, with a party and one or more other persons,
.I

the representation sh~ll, for the purpose only of detetmining whether it is to be taken to be
an admission, be tak~n to have been made by the party.

J
(2) Fof the purposes of the application of subsection (1), the hearsay rule

does not prevent the I~dmission or use of a previous representation made by a person that
tends to prove "

II
(a) II that the person

ii
II (i) was an employee ofa party; or

I (ii) had authority to act for a party;
il

(b)rl the scope of the person's employment or authority; or
.I,

the existence at any time of a common purpose.
ii

87. Proof qf making of admission.

Where It is reasonably open to find that a particular person made a previous
representation, the 4urt shall, for the purpose of determining whether evidence of the
representation is admissible, find that the person made the representation.

\!

88. Evidenbe of silence.
~

(1) Anlinference unfavourable to a party shall not be drawn from evidence
that the party or som~ other person failed or refused to answer a question, or to respond to
a representation put ¥made to the person in the course of official questioning.

(2) ~ere evidence of the kind referred to in subsection (1) may only be
used to draw an infe~pnce referred to in that subsection, it is not admissible.
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(3) Subsection (1) does not prevent the use ofthe evid~nce to prove that that
person failed or refused to answer the question or respond to th~l representation if the
failure or refusal is a fact in issue in the proceedings.

89. Discretion to exclude confessions.

In criminal proceedings, where evidence of a confes40n is adduced by the
prosecution and, having regard to the circumstances in which the cqnfession was made, it
would be unfair to an accused to use the evidence, the court may

(a) refuse to admit the evidence; or II

(b) refuse to admit the evidence to prove a particll1ar fact.

Division 4 ~

EVIDENCE OF JUDGMENTS AND CONVICTIDNS
I

90. Exclusion of evidence of judgments and convictio's.

(1) Subject to subsection (2) and sections 91 and 92,I¢vidence ofa decision
in legal or administrative proceedings is not admissible to prove theiexistence ofa fact that
was in issue in the legal or administrative proceedings.

(2) Where evidence of a decision referred to in sub~ection (1) is relevant,
otherwise than as mentioned in that subsection, it shall not be used fOJ.i~the purpose mentioned
in that subsection. ..

91. Exceptions. ~

(1) Subject to section 92, section 90(1) does not pr¢vent the admission or
use of evidence of the grant of probate, letters ofadministration odlike order of a court to
prove

(a) the death or date of death of the person con~erned; or
i

(b) the due execution of the testamentary document concerned.
Ii

(2) Subject to section 92, in civil proceedings, sectiod90 (1) does not prevent
the admission or use of evidence that a party, or a person through I;or under whom a party
claims, has been convicted ofan offence, not being a conviction .

(a) in respect of which a review or appeal, how~~er described, has been
instituted but not finally determined; Ii

(b) that has been quashed or set aside; or II

ii

(c) in respect of which a pardon has been givenli
~
I

(3) Where, by virtue of subsection (1) or (2), sectioq 90(1) does not prevent
the admission or use of evidence, the hearsay rule and the opinio~rule do not prevent the
admission or use of that evidence.

92. Savings.

Subject to subsection (2), sections 90 and 91 do not!affect the operation of



39

Evidence Act, 2011 - 30.

),'

(a)~ a law that relates to the admissibility or effect of evidence of a
~ conviction tendered in proceedings, including criminal proceedings
II for defamation;

(b)! a judgment in rem; or .
Ii

(c) ~ the law relating to res judicata or issue estoppel.

I Division 5
CHARiACTER, CONDUCT AND TENDENCY EVIDENCE

Ii
93. Applic.tion of Division 5.

ii

(I) Th~s Division does not apply in relation to evidence that relates only to
the credibility of a witness.

ii

(2) Th~s Division does not apply so far as proceedings relate to bail.
i!

(3) Th~~ Division does not apply in relation to evidence of the character,
reputation or conduc~ofa person, or in relation to evidence ofa tendency that a person has
or had, if that charac~er, reputation, conduct or tendency, respectively, is a fact in issue.,

n.

94. Use of ~vidence for other purposes.
II

Where ~vidence which, under a provision of this Division, is not admissible
to prove a particular ~atter is relevant otherwise than in that provision, the evidence shall
not be used to prove ~hat matter.

i!
(i

95. Tenden~y evidence.

SUbject~to section 96, evidence of the character, reputation or conduct of a
person, or ofa tende~cy that a person has had, is not admissible to prove that a person has
or had a tendency, wh~ther because ofthe person's character or otherwise, to act in a particular

h

way or to have a part~Fular state of mind.
ff

96. Except,bn to tendency evidence.
I'

Where there is a question whether a person did a particular act or had a
particular state ofm~d and it is reasonably open to fmd that

(a) II the person did some other particular act or had some other particular
~ state ofmind respectively, and

(b) ~ all the acts or states of mind, respectively, and the circumstances in
II which they were done or existed, are substantially and relevantly
~ similar and relevant,

the tendency rule doe~ not prevent the admission or use ofevidence that the person did the
other act or had the ofher state ofmind, respectively.

~

Ii
97. EXciusiflD of evidence of conduct to prove improbability of coincidence.

'I
EVidend~ that two or more events occurred is not admissible to prove that,

because ofthe improb~bility ofthe events occurring coincidentally, a person did a particular
act or had a particular state of mind unless it is reasonably open to find that
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(a) the events occurred and the person could ha~e been responsible for
them· and Ii, !i

(b) all the events, and the circumstances in wh:~ch they occurred, are
substantially relevant.

98. Additional requirements to protect accused perso~.

(1) This section applies in relation to evidence in~ criminal proceedings
adduced by the prosecutor and so applies in addition to sections 9~ and 97.

~

(2) Evidence that the accused did or could have don~ an act or had or could
have had a particular state of mind, being an act or state of mind th.t is similar to an act or
state of mind the doing or existence of which is a fact in issue, is qot admissible unless

I

(a) the existence of that fact in issue is sUbsta~tially in dispute in the
proceedings; and Ii

(b) the evidence has substantial probative valueJ
ij

(3) In determining whether evidence referred to ~in subsection (l) has
substantial probative value, the court shall, among other things, co~sider

(a) the nature and extent of the similarity;

(b) the extent to which the act or state of mind! to which the evidence
i'

relates is unusual;

(c) in the case of evidence of a state of mind, Ute extent to which the
state of mind is unusual or occurs infrequeqlly; and

(d) in the case of evidence of an act

(i) the likelihood that the defendant woul~have repeated the act;
!j

(ii) the number oftimes on which similar a~ts have been done; and
!i

(iii) the period that has elapsed between thq time when the act was
done and the time when the defendant is alleged to have done
the act that the evidence is adduced t~ prove.

99. Requirement of notice to be given.

(l) Subject to subsection (2), ~

(a) section 96 does not apply in relation to eVid4nce adduced by a party,
and

I
(b) evidence adduced by a party to which s~Ftion 98 applies is not

admissible,
ii

unless that party has given notice in writing in a manner as may be grescribed or as the court
i!

considers appropriate, to each other party of the intention to adduFe the evidence.
il

(2) The court may, on the application of a party aqd subject to conditions,
direct that section 96 or 97, or both, shall apply "
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(a)

(b)

t!

N

I)btwithstanding the failure of the party to give such notice; or
!i

~ relation to specified evidence, with such modifications as the court
determines.

Division 6
CREDIBILITY EVIDENCE

,

100. Character of accused in criminal proceedings.

(1) This fection applies in criminal proceedings.

(2) The ~earsay rule, the opinion rule and the tendency rule do not prevent
the admission or use offvidence adduced by an accused that tends to prove that the accused
is, either generally or it}. a particular respect, a person of good character.

J
(3) Wheve evidence that tends to prove that the accused is generally a person

of good character has ~een admitted, the hearsay rule, the opinion rule and the tendency
rule do not prevent the [~dmission or use ofevidence that tends to prove that the accused is
not generally a person pf good character.

~
(4) Where evidence that tends to prove that the accused is a person of good

character in a particul~r respect has been admitted, the hearsay rule, the opinion rule and
the tendency rule do n~t prevent the admission or use of evidence that tends to prove that
the accused is not a person of good character.

il

101. Cross-e~bmination of accused in respect of matters provided in section
100 to b~ by leave only.

ii
An accud~d in criminal proceedings shall not be cross-examined as to matters

"arising out of evidenc4 to which section 100 applies except with the leave of the court.
,I

tl
102. Exclusi1n of evidence relevant to credibility.

i!

(1) Evidence that relates to the credibility of a witness is not admissible to
prove that the eViden~e of the witness should or should not be accepted.

;~
(2) WMre such evidence is relevant otherwise than as mentioned in subsection

(1), that subsection d~es not prevent the use of the evidence to prove that the evidence of
the witness should odshou1d not be accepted.

103. Evidende of character of accused.



104. Exception: cross-examination as to credibility.

(2)

42

Evidence Act, 2011- 30.

::.

f:

(4) Where evidence that tends to prove that the accused is a person of good
character in a particular respect has been admitted, the hearsay rul~t the opinion rule and
the credibility rule do not prevent the admission or use ofevidence t~at tends to prove that
the accused is not a person of good character in that respect. Ii

Ii
(1) The credibility rule does not prevent the admissibn or use of evidence

that relates to the credibility ofa witness and has been adduced in cr~ss-examinationofthe
witness.

Evidence referred to in subsection (1) is not adm~$sible if it
11

(a) is relevant only to the credibility of the witnt1~s; and

(b) does not have substantial probative value as tb the credibility of the
witness.

(3) In determining whether the evidence referred tollin subsection (1) has
substantial probative value, the court shall, among other things, co~sider

(a) whether the evidence tends to prove that theiwitness knowingly or
recklessly made a false representation at a ~~me when the witness
was under an obligation to tell the truth; andf;

(b) the period that has elapsed since the acts ~r event to which the
evidence relates were done or occurred. I

105. Further protections: cross-examination of accused~
ti

(1) This section only applies in criminal proceeding~ in addition to section
104. ~

(2) Subject to this section, an accused shall not be Jross-examined as to a
matter that is relevant only to his or her credibility unless the court /gives leave.

I.i

(3) Leave shall not be given for cross-examination Uy the prosecutor as to
~

any matter that is relevant only to the credibility of the accused unless
j)

(a) evidence has been adduced by the accused t~at tends to prove that
the accused is, either generally or in a particui~ar respect, a person of
good character; or i

(b) evidence has been admitted that

(i) was given by the accused; Ii

(ii) tends to prove that a witness called q~ the prosecutor has a
tendency to be untruthful; and

(iii) was adduced solely or mainly to im~ugn the credibility of
that witness. "

(4) A reference in subsection (3) to evidence does no~ include a reference to
evidence ofconduct I'
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i

(a) ~ the events in relation to which, or

(b) ~ relation to the investigation of the offence for which,
~

the accused is being pfosecuted.
!

(5) Leave shall not be given for cross-examination of the accused by the co­
I

accused unless the evi~{mce that has been given by the accused to be cross-examined includes
evidence adverse to the co-accused and that evidence has been admitted.

11
ij

106. Exceptiqn: rebutting denials by other evidence.

(l) Wh~re evidence that a witness

(a) lis biased or has a motive to be untruthful,

"(b) ihas been convicted of an offence, including an offence against the
llaw of a foreign country, or
!

(c) imade a prior inconsistent statement,

is adduced, otherwise ~han from the witness, himself or herself the credibility rule does not
prevent the admissionlor use of the evidence if the witness had denied the substance of the
evidence. ~

Ii
Ii

(2) Whtre evidence that a witness

(a) lis or was unable to be aware ofmatters to which his evidence relates,
lor
~

(b)!knowingly or recklessly made a false representation while under an
~ obligation imposed by or under a law, including a law of a foreign
Icountry, to tell the truth,

is adduced, otherwis~ than from the witness, the credibility rule does not prevent the
admission or use of tHe evidence if the circumstances set out in subsection (3) exist.

II
(3) Th~ circumstances referred to in subsection (2) are

f;

(a) ithat the witness has denied the substance of the evidence; and
I

(b) Ithat the court has given leave to adduce the evidence.
~

107. Except~n: application ofcertain provisions to maker of representations.

""Where I
(a) Iby virtue ofPart XII, the hearsay rule does not prevent the admission

~ ofevidence ofa previous representation,
I

(b)i! evidence of the previous representation has been admitted, and

(c)Ithe person who made the previous representation has not been called
II to give evidence,
!

the credibility rule d~es not prevent the admission or use of evidence about matters as to
which the person could have been cross-examined ifhe had given evidence.

'I
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108. Exception: re-establishing credibility.

(1) The credibility rule does not prevent the admissi4n or use of evidence
adduced in re-examination of a witness. I

Ii

(2) The credibility rule does not prevent the admissiJn or use of evidence
that explains or contradicts evidence adduced as mentioned in sechon 107, if the court
gives leave to adduce that evidence. i

(3) Without limiting subsection (1) or (2), where,

(a) evidence of a prior inconsistent statement ~f a witness has been
admitted, or

(b) it is suggested, either expressly or by implicatiJn, that evidence given
by the witness has been fabricated or reJonstructed, whether
deliberately or otherwise or is the result of a ~uggestion,

the credibility rule does not prevent the admission or use of eViden~eof a prior consistent
statement of the witness if the cOUli gives leave to adduce the eVidefce.

11

Division 7
IDENTIFICATION EVIDENCE

109. Application of Division 7.

This Division applies only in criminal proceedings.

110. Exclusion of identification evidence.
ft

(l) Subject to subsection (2), identification evid~nce adduced by the
prosecutor is not admissible unless !

(a) either an identification parade that include~ the accused was held
before the identification was made and there~is no evidence that the

I,

witness was intentionally influenced to identify any particular person
in that parade; or !

(b) identification was made in accordance with !ection III .
!I

~

(2) Without limiting subsection (1), the matters to b~ taken into account by
a court in detennining whether it was reasonable to hold an identificat~on parade as mentioned
in that subsection include !

(a) the kind of offence and the gravity of the o~ence;
~

(b) the importance of the evidence being sought;;

(c) th~ practicality ofholding such a parade havtg regard, among other
thmgs,!

(i) to whether the accused refused to co-o~erate in the conduct of
the parade, and to the manner and ext~nt of, and the reason, if

I
any, for the refusal; and II
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~
(iip in any case, to whether the identification was made at or about

~ the time of the commission of the relevant offence; and

(d) th! appropriateness of holding such a parade having regard, among
otper things, to the relationship between the accused and the witness
w~o made the identification.

I
(3) Wher~l

(a) th~ accused refused to co-operate in the conduct ofan identification
p4rade unless a legal practitioner acting for him was present while it
wrs being held, and

(b) t~bre were, at the time when the parade was to have been conducted,
r~asonable grounds to believe that it was not reasonably practicable
fqr such legal practitioner to be present,

~

it shall be presumed that it would not have been reasonable to have held an identification
parade at that time. I

~
(4) In detfrmining whether it was reasonable to have held an identification

parade, the court shall riot take into account the availability of pictures that could be used
in making identificatio~s.

111. EXclUSiO~ of evidence of identification by pictures.

(1) This !ection
.1

(a) ~plies in relation to identification evidence adduced by the
drosecutor where the identification was made wholly or partly as a
tibsult of the examination of pictures, kept by the police for that
purpose, by the person who makes the identification; and

(b) 4pplies in addition to section 1l O.
1

(2) Whete the accused is in the custody of a police officer in connection
with the investigation! of an offence at the time when the pictures are examined, the
identification evidenc~ is not admissible unless

I

(a) the picture of the accused that was examined was made after the
rccused had been taken into that custody; or

(b) the pictures examined included a reasonable number of pictures of
~ersonswho were not, at the time when the pictures were made, in
ihe custody of a police officer in connection with the investigation
bf an offence, and the identification was made without the person
l~ho made it having been intentionally influenced to make that
rdentification.

(3) In a.y case other than that mentioned in subsection (2), the identification
evidence is not admis*ible unless the pictures examined included a reasonable number of
pictures of persons wHo were not, at the time when the pictures were made, in the custody
of a police officer in ~onnection with the investigation of an offence.

Ii
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(4) Where the evidence concerning an identification Jf an accused that was
made after examining a picture has been adduced by that accused, th~ preceding provisions
ofthis section do not render inadmissible evidence adduced by the pro~ecutor, being evidence
that contradicts or qualifies that evidence. ~

Ii
(5) In this section, ~

(a) "picture" includes a photograph; and II

(b) a reference to the making of a picture, inclu~es a reference to the
taking of a photograph. ~

n
~

112. Directions to jury. i
Where identification evidence has been admitted, the lourt shall

II

(a) warn the jury of the special need for cautio~ before convicting on
that evidence; !

;]

(b) instruct the jury as to the reason for such ne~d for caution;
~

(c) refer the jury to the fact that a mistaken witne~s can be a convincing
witness, and that a number of witnesses can ~e mistaken;

ij
(d) direct the jury to examine closely the circun1stances in which each

identification was made; !
(e) remind the jury of any specific weaknesse~ in the identification

evidence; n

(f) where appropriate, remind the jury that mi~\aken recognition can
occur even of close relatives and friends;

(g) identify to the jury the evidence capable of supporting the
identification; and i

n

(h) identify evidence which might appear to sURPort the identification
but which does not in fact have that quality. !

;,

~
~

113. Interpretation for Part IX.

In this Part,

"legal practitioner" includes an employee or agen~ofa legal practitioner;

"client", in relation to a legal practitioner, inclu~bs
(a) an employee or agent ofa client, ,

II

(b) a person acting, for the time being as rranager, committee or
other person however described, under a law that relates to
persons of unsound mind, if the client if of unsound mind and
in respect of whose person, estate or pr~perty, the person is so
acting, and i
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J.

fC) if the client had died, a personal representative of the client,

pnd, in relation to a confidential communication made by a client in
respect of property in which the client had an interest, also includes
psuccessor in title to that interest;

"party" includes

ta) an employee or agent of a party,

~)
~
~

I
a person acting, for the time being, as manager, committee or
other person however described, under a law that relates to
persons of unsound mind, if the client is of unsound mind and
in respect of whose person, estate or property, the person is so
acting, and

(c) if the party had died, a personal representative of the party,
t

Imd, in relation to a confidential communication made by a party in
respect of property in which the party had an interest, also includes
~ successor in title to that interest.
~

114. Legal pJofessional privilege.
II

(l) Wh~re, on objection by a client, the court finds that the adducing of
evidence would invol~e the disclosure of

(a) ~ confidential communication made between

i (i) the client and his legal practitioner,
I,

~(ii) two or more legal practitioners for the client, or

[iii) employees or agents of such legal practitioners, or

(b) the contents of a document, whether delivered or not, that was
~repared by the client or his legal practitioner, for the dominant
purpose of the legal practitioner, or of one of the legal
practitioners, providing legal advice to the client, the court shall direct
that the evidence not be adduced.

(2) Whe~e, on objection by a client, the court finds that the adducing of
evidence would result ~n the disclosure of

(a) ~ confidential communication between

I(i) two or more of the persons mentioned in subsection (1),

l(ii) a person referred to in subsection (I) and some other person,
I
I or
~
~iii) the employees or agents ofthe client, or

(b) lhe contents of a document, whether delivered or not, that was
frepared by the client or his legal practitioner, that was made or
trepared for the dominant purpose of providing or receiving
professional legal services in relation to legal proceedings, or
~
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i1

anticipated or pending legal proceedings, iJ which the client is or
may be a party, the court shall direct that the etidence not be adduced.

(3) Where, on objection by a party who is not represepted in the proceedings
by a legal practitioner, the court fmds that the adducing ofevidence willI involve the disclosure

~of ii
~

(a) a confidential communication made betwe~n that party and some
other person, or 11

i(b) the contents of a document, whether deliver~d or not, that has been
prepared by that party or at the direction or request of the party,

for the dominant purpose of preparing for or conducting the proetedings, the court shall
direct that the evidence not be adduced.

115. Loss oflegal professional privilege. !
(1) Section 114 does not prevent the adducing of ~\ridence given with the

consent of the client or party concerned. i
i

(2) Section 114 does not prevent the adducing oflevidence relevant to a
question concerning the intentions or competence in law of a clien}: or party who has died.

~

(3) Where, if the evidence were not adduced, the court would be prevented,
or it could reasonably be expected that the court would be prev~ted from enforcing an
order of a court, section 114 does not prevent the adducing of the fvidence.

j

(4) In criminal proceedings, section 114 does not ~~event an accused from
r

adducing evidence other than evidence of I
(a) a confidential communication between 4person who is being

prosecuted for a related offence and a lega,\ practitioner acting for
that person in connection with that prosecution; or

ii

(b) the contents of a document prepared by lia person who is being
prosecuted for a related offence or by a leg~l practitioner acting for
that person in connection with that prosec1~ion.

(5) Section 114 does not prevent the adducing of e~idenceofthe making of
a communication or document that affects a right of a person. ]

!
(6) Where a client or party has voluntarily disclosed t~e substance ofevidence,

not being a disclosure made ~
H

(a) in the course ofthe making ofthe confident,al communication or the
preparation of the confidential document, ~r

~

(b) as a result of duress or deception,

section 114 does not prevent the adducing of the evidence. .
~

(7) Where the communication or document was di4closed by a person who
was, at the time, an employee or agent ofa client or a legal practiti~ner, subsection (6) does
not apply unless the employee or agent was authorised to make tie disclosure.

,
Ii
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:1

I
(8) Wh~~e a confidential communication is contained in a document and a

witness has used the d~cument as mentioned in subsection (1), section 114 does not prevent
the adducing of eVide~~eof the document.

(9) Whd~e the substance of evidence has been disclosed with the express or
implied consent of th4 client or party, this section does not prevent the adducing of the
evidence. !

(lO)A dJclosure by a client ofa legal practitioner to a person who is a client
of the same legal practitioner is not a disclosure for the purposes of subsection (9) if the
disclosure concerns a Ihatter in relation to which the legal practitioner is providing or is to

"provide professional legal services to both ofthemo
~

(11) Whe~e, in relation to a proceeding in connection with a matter, two or
more of the parties hate, before the commencement of the proceeding, jointly retained a
legal practitioner in ret.tion to the matter, this section does not prevent one ofthose parties
who retained the legal! ractitioner adducing evidence of

(a) a co+ununication made by anyone of them to the legal practitioner, or
~

(b) a do¢ument prepared by anyone of them,
"in connection with that matter.
~

(12) Sect\bn 114 does not prevent the adducing of evidence of

(a) ~ communication made or a document prepared in furtherance ofthe
tommission of

ito) ffi,1 an 0 ence; or

hi) an act that renders a person liable to a civil penalty; or

(b) ~ communication or a document that the client knew or ought
~easonablyto have known was made or prepared in furtherance ofa
~
~eliberate abuse ofa power conferred by or under an enactment.
~

(13) For ~e purposes of subsection (12), where

(a) the commission of the offence or act, or the abuse of power, is a fact
~n issue, and
~

(b) there are reasonable grounds for finding that

"!(i) the offence, act or the abuse ofpower, was committed, and

!(ii) the communication was made or the document prepared in
! furtherance ofthe commission ofthe offence, act or the abuse
i of power, the court may fmd that the communication was so
~ made or the document so prepared as the case may be.
J

(14) Whe~e, by virtue of a provision of this section, section 114 does not
prevent the adducing bf evidence of a communication, that section does not prevent the
adducing of evidence pf a communication that is reasonably necessary to enable a proper
understanding of the f1rst-mentioned communication.

II

~
"i
I
!

i
i
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116. Privilege in respect of self-incrimination in other troceedings.

(1) Where a witness objects to giving evidence on the lfound that the evidence
may tend to prove that the witness "

~
(a) has committed an offence against or arisin!t under a law of, or in

force in, Saint Christopher and Nevis or~ the law of a foreign
jurisdiction, or i

!
(b) is subject to a civil liability, !

the court shall, ifthere are reasonable grounds for the objection, utorm the witness of the
matters contained in subsection (2). i

(2) The matters referred to in subsection (1) are i
(a) that he need not give the evidence but that, it he gives the evidence,

the court will give a certificate under this se~tion; and

(b) that the court will explain the effect of the cbrtificate.

"(3) Where a witness referred to in subsection (1) defilines to give evidence,
the court shall not compel that witness to give evidence. "

(4) Where a witness objects to giving evidence puJpuant to subsection (1)
and I

i
(a) the objection has been overruled, and I
(b) after the evidence has been given, the cour" finds that there were

reasonable grounds for the objection, ~

the court shall cause the witness to be given a certificate in respeci of the evidence.

(5) Evidence in respect of which a certificate unddr this section has been
given is not admissible against the person to whom the certificate ~as given in any legal or
administrative proceedings, not being criminal proceedings in res~ect of the falsity of the
evidence. !

(6) Subject to section 158 (4), in criminal proceedin~s, this section does not
apply in relation to evidence that an accused I

(a) did an act the doing of which is a fact in isiue; or

(b) had a state of mind the existence of which is a fact in issue.
!
~
~PART X ii

EXCLUSION OF EVIDENCE ON GROUNDS OF POLIqv IN THE PUBLIC
INTEREST !

117. Exclusion of evidence of reasons for judicial, etct decisions.
!

(1) Evidence of the reasons for a decision made bYja person

(a) acting as judge, magistrate or other officer ,n legal or administrative
proceedings, or i

~
l
!
~
i
I,



~
~

I
I 51

I Evidence Act, 20ll - 30.

(b) aJing as an arbitrator, umpire or referee in respect of a dispute that
h~s been submitted to the person, or to the person and one or more
otPer persons, for arbitration or reference, or the deliberations of a
pJrson so acting in relation to such a decision, shall not be given by
thpt person, or by a person who was under the direction or control of
thttt person, in proceedings to which this Act applies that are not the
leFal or administrative proceedings concerned.

(2) SUbS~J.C.tion (1) does not prevent the admission or use, in legal or
administrative proceed1gs, of published reasons for a decision.

(3) EvideQ-ce of the reasons for a decision made by a member of a jury in
legal or administrative ptoceedings, or ofthe deliberations ofa member ofa jury in relation
to such a decision, shall!not be given by any of the members of that jury in proceedings to
which this Act applies tliat are not the legal or administrative proceedings concerned.

j

(4) Subseptions (1), (2) and (3) do not apply in a proceeding that is

(a) awrosecution for one or more of the following offences:

to attempting to pervert the course of justice, or perverting the! course of justice; or

(Iii) an offence connected with an offence mentioned in1 subparagraph (i), including an offence ofconspiring to commitI such an offence;

(b) i~ respect of a contempt of a court; or
l

(c) br way of appeal from a judgment, decree, order or sentence of a

crurt.

118. EXclUSioJ of evidence of matters of State.
i

(l) Whei1P the public interest in admitting evidence that relates to matters of
the National Security or Saint Christopher and Nevis is outweighed by the public interest
in preserving secrecy Of confidentiality in relation to the evidence, the court may, either of
its own motion or on th1 application ofthe Attorney General, direct that the evidence not be
adduced. I

(2) For t'e purposes ofsubsection (I), evidence that relates to matters of the
national security of Sa~t Christopher and Nevis includes evidence

I

(a) tat relates to

~(i) the security or defence of Saint Christopher and Nevis;

bi) international relations; or
Ii
Giii) the prevention or detection of offences or contraventions of
~ the law;

(b) rhich, if adduced,
J

~

I
j
~

'I
~
1
Ii
l
j

I
"~
ij
j
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(i) would disclose, or enable a person to~'".scertain, the existence
or identity ofa confidential source 0 infonnation in relation
to the enforcement or administration ' f a law; or

(ii) would tend to prejudice the proper funptioning ofgovernment.
~

(3) For the purposes of subsection (1), the court s~all take into account,
inter alia, the following matters: i,

(a) the importance of the evidence in the proce1dings;

(b) ifthe proceedings are criminal proceedings, ,whether the evidence is
adduced by the accused or by the prosecutor;

~
(c) the nature of the relevant offence, cause ofaftion or defence and the

nature of the subject-matter of the proceedi~gs;

(d) the likely effect ofthe evidence being adduced and the means available
to limit its publication; and i

(e) whether the substance of the evidence has already been published.

(4) For the purposes of subsection (1), the court ~ay infonn itself in any
manner the court thinks fit. i

~

119. Exclusion of evidence of settlement negotiations. I,
(I) Evidence shall not be adduced of i

(a) a communication made i
~

(i) between parties to a dispute, or ~

(ii) between one or more parties to a dl$pute and a third party,
being a communication made in cO$ection with an attempt
to negotiate a settlement of the disp1te; or

(b) a document that has been prepared in conniction with an attempt to
negotiate a settlement ofa dispute, whether!or not the document has
been delivered. ~

~

(2) Subsection (1) does not apply where I
(a) the parties to the dispute consent to the ev;Jtence being adduced or,

ifone of those parties has tendered the co unication or document
in evidence in some other legal proceeding I and all the other parties,
so consent; !

Ii
(b) the substance ofthe evidence has been disclosed with the express or

implied consent of all the parties to the di~ute;

() h .. d ~c t e commumcatlOn or ocument 1

(i) began or is part of an attempt to set1j~e the dispute; and

(ii) included a statement to the effect th4t it was not to be treated
as confidential; !

r
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(d) ~e communication or document relates to an issue in dispute and
tJ1e dispute, so far as it relates to that issue, has been settled;
1

(e) tpe evidence tends to contradict or to qualify evidence that has already
ijeen admitted about the course of an attempt to settle the dispute;
i

(f) ¢.e making ofthe communication, or the preparation ofthe document,
4ffects a right of a person;
~

(g) t!pe communication was made, or the document prepared, in
fjurtherance of the commission of

?iI(i) an offence; or

[ii) an act that renders a person subject to a civil liability; or
~

(h) 4party to the dispute knew or ought reasonably to have known that
ttpe communication was made, or the document prepared, in
iPrtherance of a deliberate abuse of a power conferred by or underin enactment.

(3) For the purposes of subsection (2) (g), where
~

(a) tpe commission of the offence or act is a fact in issue, and

(b) ~ere are reasonable grounds for finding that

~ (i) the offence or act was committed, and
i
Pi) a communication was made or a document prepared in
I furtherance of the commission of the offence or act,
l

the court may find that~.he communication was so made or the document so prepared.

(4) For $e purposes of subsection (2) (h), where

(a) ~e abuse of power is a fact in issue, and
i

(b) t..·ere are reasonable grounds for finding that a communication was
: ade or a document prepared in furtherance of that abuse,
I

the court may find thatithe communication was so made or the document so prepared.

(5) A re~rence in this section to
l

(a) 'ta dispute" is a reference to a dispute ofa kind in respect of which
~eliefmay be given in legal or administrative proceedings;

(b) 'tan attempt to negotiate the settlement ofa dispute" does not include
~ reference to an attempt to negotiate the settlement of a criminal
proceeding or anticipated criminal proceedings; and

(c) 'fa party to a dispute" includes a reference to an employee or agent of
4uch a party.
i,
I
I
i
I
'I
i
i
~

~
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Certain evidence inadmissible.122.

PART XI I
GENERAL PROVISIONS RELATING TO PARTS!IX AND X

~
120. Court to inform of rights, etc. ~

~

Where it appears to the court that a witness or ap~ may have grounds for
making an application or objection under a provision of Part IX oq Part X, the court shall
satisfy itself, if there is a jury, in the absence of the jury, that the wjitness or party is aware
of the effect of that provision. !

121. Court may inspect, etc., documents. I
Where a question arises under Part IX or Part X in rel!tion to a document, the

court may order that the document be produced to it and may inspdct the document for the
purpose of determining the question. I

I
H
H

Evidence that, by or under a provision of Part IX ~r Part X, is not to be
adduced or given in a proceeding is not admissible in the proceedrg.

~

PART XII i
EXCLUSION OF EVIDENCE IN EXERCISE OF A JUmqIAL DISCRETION

~

123. General discretion to exclude. I
Where the probative value of evidence is outweigheJ by the danger of unfair

prejudice or confusion, the court may refuse to admit the evidencd.
i

124. Criminal proceedings: discretion to exclude preirdicial evidence.

In criminal proceedings, where the probative value~of evidence adduced is
outweighed by the danger ofunfair prejudice to the accused, the CflUrt may refuse to admit
the evidence. ~

!
125. Discretion to exclude improperly obtained eVide'ce.

I
(l) Evidence that was obtained !

I!
(a) improperly or in contravention of a law, or i

"

(b) in consequence of an impropriety, I
shall not be admitted unless the desirability of admitting the ~vidence outweighs the
undesirability of admitting evidence that has been obtained in !pe manner in which the
evidence was obtained. I

(2) Without limiting subsection (I), where !
(a) a confession was made during or in conseq~ence ofquestioning, and

~
(b) the person conducting the questioning knelv or ought reasonably to

have known that i
~
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ki) the doing or omission of an act was likely to impair
l
~ substantially the ability of the person being questioned to
~ respond rationally to the questioning, or
I

(ii) the making ofa false statement was likely to cause the person
I who was being questioned to make a confession,
j

but nevertheless, in th~ course of that questioning, the person conducting the questioning
did or omitted to do t~~ act or made the false statement, evidence of the confession, and
evidence obtained in c~nsequence of the confession, shall be taken to have been obtained
improperly. i

(3) For ~e purposes of subsection (1), the court shall take into account,
among other things, th~ following matters:

i
(a) ~e probative value ofthe evidence;

j

(b) ~e importance of the .evidence in the proceeding;
I

(c) ~e nature of the relevant offence, cause ofaction or defence and the
pature of the subject-matter of the proceeding;
!

(d) the gravity of the impropriety or contravention;

(e) ~hether the impropriety or contravention was deliberate or reckless;
!

(f) rhether any other proceeding, whether or not in a court, has been or
Is likely to be taken in relation to the impropriety or contravention;

(g) {he difficulty, if any, of obtaining the evidence without impropriety
pr contravention of law.
~

!I PART XIII
P~OFOF EVIDENCE: JUDICIAL NOTICE

~
126. Matters pf which judicial notice is to be taken.

II

(1) Proqrshall not be required about matters of law, including the provisions
and coming into opera~ion, in whole or in part, of

~

(a) ~nAct;
!

(b) 1m instrument ofa legislative character, including regulations, rules,
botices, orders and by-laws, made or issued under or by authority of
fuch an Act, being an instrument

I(i) that is required by or under an enactment to be published in
i the Gazette; or

i(ii) the making or issuing ofwhich is so required to be notified ini the Gazette.

(2) The~court may inform itselfabout matters referred to in subsection (1) in
any manner that the c<purt thinks fit.

II
~

I
~

I
~
r.
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(a)

(b)

128. Certain Crown certificates.

common knowledge; or

capable of verification by reference to a do~ument the authority of
which cannot reasonably be questioned. i

(2) The court may acquire knowledge of the kind riferred to in subsection
(1) in any manner that the court thinks fit. !

~

(3) The court, including the jury if any, shall take ,knowledge of the kind
i

referred to in subsection (1) into account. I
ft

(4) The court shall give a party such opportunity to~ake submissions, and
to refer to relevant information, in relation to the acquiring or itaking into account of
knowledge of the kind referred to in subsection (1) as is necessaryito ensure that the party
is not unfairly prejudiced. i

I
~
~

This Part does not exclude the application of the pr~ciples and rules of the
common law and ofequity relating to the effect ofa certificate giv~n by or on behalfof the
Crown with respect to a matter of international affairs. I

i
129. Documents interpretation. i

~

(1) A reference in this section, and sections 130 a~d 131 to a document in
question is a reference to a document the contents ofwhich it is sought to adduce as evidence.

~
(2) For the purposes of this section and sections! 130 and 131, where a

document is not an exact copy ofthe document in question but is i~entical to the document
in question in all relevant respects, it may be taken to be a copy oft,e document in question.

(3) This section and sections 130 and 131 apply!to "electronic records"
referred to in Part XVI. i

!
130. Proof of contents of documents. I

(1) A party may adduce evidence of the contents o~a document in question

(a) by tendering the document in question; I
(b) by adducing evidence of an admission ma~e by some other party to

the proceedings as to the contents of the d~cument in question;
i(c) by tendering a document that I

(i) is or purports to be a copy of the docJment in question; and

(ii) has been produced, or purports to hJve been produced, by a
device that reproduces the contents pf documents;

!
t
t

127. Matters of common knowledge, etc. I
r

(1) Proof shall not be required about knowledge that/is not reasonably open
to question and is I

I
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(d) ift~e document in question is an article or thing by which words are
reqorded electronically or in such a way as to be capable of being

"renroduced as sound, or by which words are recorded in a code,
indluding shorthand writing, by tendering a document that is or
pufports to be a transcript of the words;

"(e) if the document in question is an article or thing on or in which
in(ormation is stored in such a manner that it cannot be used by the
coM unless a device is used to retrieve, produce or collate it, and a

!I
dopument is tendered that was or purports to have been produced by
us~ of the device;

~

(1) byJtendering a document that
~

(1) forms part of the records of or is or was kept by a business
I whether or not the business is still in existence, and

(ib purports to be a copy of, or an extract from or a summary of,
! the document in question, or is or purports to be a copy of
! such a document;
!

(g) ifkhe document in question is a public document, by tendering a
d~cument that was or purports to have been printed

~ .(l) by the Government Prmter; or
I(f) by the authority of the government of a foreign jurisdiction,
~ and is or purports to be a copy of the document in question;

11 or

(h) b~ tendering a document that was produced by a computer.

(2) Subseftion (1) applies in relation to a document in question, whether the
document in question iSiavailable to the party or not.

(3) A pa~ may adduce evidence of the contents ofa document in question
that is unavailable ~

(a) bt tendering a document that is a copy of, or a faithful extract from
ot summary of, the document in question; or

(b) bt adducing oral evidence ofthe contents ofthe document in question.
I'

(4) For th~ purpose ofdetermining under any rule of law whether an electronic
record, referred to in pah XVI, is admissible, evidence may be presented in respect of any
standard, procedure, us!ge or practice concerning the manner in which electronic records
are to be recorded or st~red, having regard to the type ofbusiness, enterprise or endeavour
that used, recorded or stdred the electronic record and the nature and purpose ofthe electronic
record. l

I
~

131. Documen~s in foreign jurisdictions.

Where th~ document in question is in a foreign jurisdiction, section 130 (1)
(b), (c), (d), (e) or (1) dcpes not apply, unless

I
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I
(a) the party who adduces evidence of the con~bnts of the document in

question has, not less than fourteen days b~.• fore the day on which
the evidence is adduced, served on each 0rer party a copy of the
document proposed to be tendered; or ~

I
(b) the court directs that section 130 (1 ) (b), rc), (d), (e) or (t) is to

~~~ I,
132. Attestation of documents. I

li
~

It is not necessary to adduce the evidence ofan attestiqg witness to a document,
not being a testamentary document, to prove that the document w~s signed or attested as it
purports to have been signed or attested. I

~

133. Banker's records. !
(1) Subject to subsections (2) to (9) of this sectiod, a copy of any entry in

any record kept in any financial institution shall, in legal or adm1istrative proceedings be
admitted in evidence as proof, in the absence ofevidence to the cOlJtrary, of the entry and of
the matters, transactions and accounts therein recorded. i

1;

(2) A copy of an entry referred to in subsection (1 ~ shall not be admitted in
evidence under this section unless it is fITst proved that ~

i
(a) the record was, at the time of the making!of the entry, one of the

ordinary records of the financial institutioJi/;
I

(b) the entry was made in the usual and ordin"h' course of business;
r

(c) the record is in the custody or control of!the fmancial institution;

and i
(d) the copy is a true copy thereof. i

i,

(3) The proof referred to in subsection (2) may ~e given by a manager,
accountant or authorised officer of the fmancial institution and Ilay be given orally or by
affidavit sworn before the Registrar of the High Court. I

(4) Where a cheque has been drawn on any fmancial!institution by any person,
an affidavit given by a manager, accountant or other authorisef.' officer of the financial
institution or branch, stating his position with the financial institution or branch

!
(a) that he has made a careful examination anef.:search of the records for

the purpose ofascertaining whether or not that person has an account
with the fmancial institution or branch, aid

(b) that he has been unable to fmd such an aq:ount,

shall be admitted in evidence as proof, in the absence of eVidenct to the contrary, that that
person has no account in the financial institution or branch. !

(5) Where evidence is offered by affidavit pursua!t to this section, it is not
necessary to prove the signature or official character of the persf!.n making the affidavit if
the official character of that person is set out in the body of the' ffidavit.,

i
~
~

J
~
~
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(6) A finarcial institution or officer of a financial institution is not, in any
legal or administrative! proceedings to which the financial institution is not a party,
compellable to produce FY record, the contents ofwhich can be proved under this section,
or to appear as a witness to prove the matters, transactions and accounts therein recorded
unless by order of the cdurt made for sufficient cause.

!
(7) On thf application of any party to legal or administrative proceedings,

the court may order thatlthat party be at liberty to inspect and take copies of any entries in
the records of a finan¢ial institution for the purposes of the legal or administrative
proceedings. I

(8) The pLrson whose account is to be inspected pursuant to subsection (7),
shall be notified of the ~~Plication at least two clear days before the hearing thereof and, if
it is shown to the satisf: ction of the court that he cannot be notified personally, the notice
may be given by addre iSing it to the financial institution.

(9) NOth~g in this section shall be construed as prohibiting any search of
the premises of a finantial institution under the authority of a warrant.

134. Gazettes,letc.
i

(1) It sh~ll be presumed, unless the contrary is proved, that a document
purporting I

(a) Tbe the Official Gazette, or

(b) ~ have been printed by authority of the government of a foreign
jturisdiction,

is what it purports to+and was published on the day on which it purports to have been
published. !

(2) Whe~e there is produced to a court

(a) ~ copy of the Official Gazette, or

(b) Ldocument that purports to have been printed by authority of the
~ovemmentofa foreign jurisdiction,

being a copy or docuJent in which the doing of an act by the government, or by a person
authorised or empo~ef".1ed by law to do the act is notified or pub~ished, it shall be ?resumed,
unless the contrary IS ' roved, that the act was duly done and, If the date on whIch the act
was done appears in t •e copy or document, that it was done on that date.

135. Seals a1d signatures.

(1) Thelpresumptions specified in sUb~ecti~n (2) apply where the imprint of
a seal appears on a dq:cument and purports to be the Imprmt of

(a) Jthe Public Seal of Saint Christopher and Nevis;

(b) !a seal of a foreign country; or

(c) ithe seal ofa body, including a court or a tribunal, or a body corporate
!established by or under Royal Charter or by or under the

i

I
I
I]

!
g

I
I
~
l
I,I
j
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136. Public documents.

f:
r
~.
f
g
~

~

I
t

Saint Christopher and Nevis Constitution, or Jy the law ofa foreign
country or jurisdiction. i

~
(2) The presumptions referred to in subsection (I) are!

(a) that the imprint is the iniprint of the seal ofW~ich it purports to be
the imprint; and! ~

"(b) that the document was duly sealed as it purp01s to have been sealed.

(3) The presumptions specified in subsection (4) applt where the imprint of
a seal appears on a document and purports to tie the imprint of the sfal of

(a) the Governor-General; I
(b) a person holding OffiCe,..• under the Saint cd.ristoPher and Nevis

Constitution, or the law :of a foreign jurisdictlon.

(4) The presumptions referred to in subsection (3) ar~
(a) that the imprint is the imprint of the seal of vJhich it purports to be

the imprint; and! !
(b) that the document was duly sealed by the persin purporting to seal it

acting in his or her official capacity. i
(5) Where a document purports to have been signed ~y a person referred to

in subsection (3) (a) or (b), it shall tie presumed, unless the contr1ry is proved, that the
document was duly signed by that person acting in his or her offici~ capacity.

!
I

A document that purports I
(a) to tie a copy of, or a faithful extract from orlsummary of, a public

document, and I
(b) to have been, I

!
(i) sealed with the seal ofa person who, ot of a body that, might

reasonatily be supposed to have the fustody of the public

doc~ment, or • i
(ii) certIfied as such a copy, extract or su~ary by a person who

might reasonably be supposed to have t~e custody ofthe public
document,. i

shall tie presumed, unless the contrary is proved, to be a copy oftheJ.publiC document, or a
faithful extract from or summary of, the putilic document, as the ca~e may be.

~
137. Documents produced from proper custody. !

Where a document that is or purports to tie more th~n twenty years old is
produced from proper custody, it shall tie presumed, unless the contrary is proved, that the
document is the document that it purports to tie and, where it purport~ to have been executed
or attested by a person, that it was duly executed or attested by thai person.

!
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Labels, etd

il
R,

Where I
(a) a 10cument has been attached to an object or a writing has been

P1fed on a document or object, or

(b) the document or writing so attached or placed may reasonably be
supposed to have been so attached or placed in the course of a
business,

it shall be presumed, unl+ss the contrary is proved, that the ownership or the origin of the
object or document is as ~tated in the document or writing.

139. Post and ttlecommunications.
I

(l) It shal~be presumed, unless the contrary is proved, that a postal article
sent by prepaid post addlessed to a person at a specified address in Saint Christopher and
Nevis was received at thl\\ address in the ordinary course ofpost twenty-four hours after the
day on which it was pos¢d.

!
(2) Wherela message has been

(a) se~t by means ofa telecommunications apparatus, or

(b) ddlivered to an office ofa national telecommunications provider for
tr~nsmission by the carrier and any fee payable in respect of that
tr'fsmission has been paid,

it shall be presumed, unless the contrary is proved, that the message was received by the
person to whom it was a~dressed twenty-four hours after having been sent or delivered as
the case may be. I

i
(3) Where a document that has been

(a) r~.:eived from a national telecommunications provider, or

(b) p~oduced by a telecommunications apparatus,

purports to contain a reford of a message transmitted by means of a telecommunications
apparatus, it shall be p,esumed, unless the contrary is proved, that the message was so
transmitted and that it Wif..... s sent by the person from whom or on whose behalf it purports to
have been sent on the ay on which, and at the time at which, and from the place from
which, it purports to ha .e been sent.

r
~ PART XIV

STANDARDS 0.; PROOF OF EVIDENCE IN CIVIL AND CRIMINAL
. PROCEEDINGS
i

140. Civil proceedints: standard of proof.

(l) In a ctvil proceeding, a court shall [md the case of a party proved if it is
satisfied that the case hfs been proved on the balance of probabilities.

(2) In de~ermining whether it is satisfied as specified in subsection (l), the
matters that the court s~all take into account include the nature of the cause of action or

I
I
~

I
~
il

~
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defence, the nature of the subject-matter of the proceeding and t1'.."e gravity of the matters
alleged. :

141. Criminal proceedings: standard of proof. I
(1) In a criminal proceeding, the court shall not find tIle case ofthe prosecution

proved unless it is satisfied that it has been proved beyond reasodable doubt.
i

(2) In a criminal proceeding where the burden ofpr~of is on the accused, the
court shall find the case of the accused proved if it is satisfied that t..·.he case has been proved
on the balance of probabilities. j
142. Admissibility of evidence: standard of proof. i

~

(1) Subject to this Act, in any proceeding the couJ shall find that the facts
necessary for determining !

(a) an issue whether evidence should be ad~itted or not admitted,
whether in the exercise of a discretion or nbt, or

(b) any other issue arising under this Act, I,
have been proved ifit is satisfied that they have been proved on th~balance ofprobabilities.

II

(2) In determining whether it is satisfied as menti01ed in subsection (I), the
court shall take into account, among other things, the importan1e of the evidence in the
proceedings. #

!
~
!
i

i
143. Unreliable evidence. !

~'

(I) This section applies to evidence of the followitg kinds:

(a) hearsay evidence; I
~

(b) identification evidence; I
(c) evidence, the reliability of which may be laffected by self interest,

age or ill health, whether physical or men'l;

(d) in criminal proceedings, oral evidence oftpe official questioning of
a defendant, where the questioning is recprded in writing that has
not been signed or otherwise acknowlddged in writing by the
defendant; I

(e) in the case of proceedings against the estate of a deceased person,
evidence adduced by or on behalf of a pe[son seeking relief in the
proceedings, being evidence about a mattertabout which the deceased
person could, ifhe were alive, have given I vidence.

(2) Where there is a jury, the court shall, unless t~ere are good reasons for
not doing so, I

~

i
ij
r
t'
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i
!

(a) w<Jn the jury that the evidence may be unreliable;

(b) inf~rm the jury ofmatters that may cause the evidence to be unreliable;
anq

(c) watn the jury ofthe need for caution in determining whether to accept
thd evidence and the weight to be given to it.

t

(3) It is not necessary that a particular form of words be used in giving the
warning or information. I

(4) This seftion does not affect any other power ofthe court to give a warning
to or to inform, the jury. I

)

I PART XVI
I ELECTRONIC EVIDENCE

144. InterpretJtion under Part XVI.

(1) In thislPart,

""data'~l means representations, in any form, of information or concepts;

"elec1onic record" means data that is recorded or stored on any medium
ill or by a computer system or other similar device and that can be
r4ad or perceived by a person or a computer system or other similar
dfvice. It includes a display, print out or other output of that data;

"elecJ.onic records system" includes the computer system or other similar
dfvice by or in which data is recorded or stored, and any procedures
rflated to the recording and preservation of electronic records.
!

(2) The ~rovisions ofthis Part shall be interpreted and enforced in light of
the internationally ac4epted principles of technological neutrality and of functional
equivalence. II

.1

145. General ~dmiSSibilitY.
Nothing In the rules of evidence shall apply to deny the admissibility of an

electronic record in evidence on the sole ground that it is an electronic record.
i

146. AuthentIcation.

The persrn seeking to introduce an electronic record in any legal proceeding
has the burden of proVilng its authenticity by evidence capable of supporting a fmding that
the electronic record i~ what the person claims it to be.

147. APPlicalion of Best Evidence Rule.

(1) In Jy legal proceeding, subject to subsection (2), where the best evidence
rule is applicable in reJpect ofelectronic records, the rule is satisfied on proofofthe integrity
of the electronic rec01ds system in or by which the data was recorded or stored.

i
I
I
I

i
!
n
I
.1

I
I
!
i
!
~

~
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~
i

(2) In any legal proceeding, where an electronic record t' the fonn ofa printout
has been manifestly or consistently acted on, relied upon, or use. as the record of the
infonnation recorded or stored on the printout, the printout is the r ;cord for the purposes
of the best evidence rule. !

.~

148. Presumption of Integrity. I
~

In the absence ofevidence to the contrary, the integrity dfthe electronic records
system in which an electronic record is recorded or stored is presumedr any legal proceeding

(a) where evidence is adduced that supports a fillt" ing that at all material
times the computer system or other similar device was operating
properly, or if not, that in any respect in whi;h it was not operating
properly or out of operation, the integrity ~f the record was not
affected by such circumstances, and there ate no other reasonable

•
grounds to doubt the integrity of the record; I

(b) where it is established that the electronic r,cord was recorded or
stored by a party to the proceedings who is af'verse in interest to the
party seeking to introduce it; or ;

~
(c) where it is established that the electronic rtcord was recorded or

stored in the usual and ordinary course ofbufiness by a person who
is not a party to the proceedings and who di4 not record or store it
under the control of the party seeking to intrpduce the record.

149. Standards. I
i

For the purpose of detennining under any rule of la~ whether an electronic
record is admissible, evidence may be presented in respect of a1f standard, procedure,
usage or practice on how electronic records are to be recorded or pr!eserved, having regard
to the type of business or endeavour that used, recorded or preserv~d the electronic record

"and the nature and purpose of the electronic record. f,
~

150. Proof by Affidavit. !
The matters referred to in sections 147, 148, and 149imay be established by

an affidavit given to the best of the deponent's knowledge or belief:'

151. Cross Examination.!
i

A deponent ofan affidavit referred to in section 150 d)at has been introduced
in evidence may be cross-examined as ofright by a party to the prodeedings who is adverse
in interest to the party who has introduced the affidavit or has ca~sed the affidavit to be
introduced. I

I
152. Agreement on Admissibility of Electronic Record$.

~
(1) Unless otherwise provided in any other statute,ian electronic record is

admissible, subject to the discretion of the court, if the parties t~ the proceedings have
"expressly agreed at any time that its admissibility may not be disptted.

I
Ii



Evidence Act, 20ll - 30.

PART XVII
DNA EVIDENCE

65

I
1
i
r:

(2) Notwitpstanding subsection (1), an agreement between the parties on
admissibility of an elect¥nic record does not render the record admissible in a criminal
proceeding on behalfoft~e prosecution if at the time the agreement was made, the accused
person or any of the persrns accused in the proceeding was not represented by a solicitor.

153. Admissibi~[ity of Electronic Signature, electronic records from other
countries, etc.

ij

(1) Wherel a rule of evidence requires a signature, or provides for certain
consequences if a docun1ent is not signed, an electronic signature satisfies that rule of law
or avoids those consequ4nces.

(2) An elJctronic signature may be proved in any manner, including by
showing that a procedurb exists by which it is necessary for a person, in order to proceed
further with a transactiob, to execute a symbol or security procedure for the purpose of
verifying that an electrofic record is that of the person.

(3) Wher~ electronic evidence originates from another jurisdiction, its
admissibility is not imPfired if the integrity of the computer associated with the relevant
electronic evidence is Ilroven or presumed in accordance with standards comparable to
those provided for in seftion 148.

(4) In detfrmining whether or not, or to what extent, information in electronic
form is legally effective, no regard shall be had to the location where the information was
created or used or to th1.1 ]place of business of its creation, provided the electronic record is
located in Saint Christorher and Nevis.

(5) Wher~ the electronic record referred to in sub-section (4), is located in a
foreign jurisdiction subrsection (4) does not apply unless

(a) tl/le party who adduces evidence of the contents of the electronic
rbcord has, not less than fourteen days before the day on which the
~~idence is adduced, served on each other party a copy of the

~
tjlectronic record proposed to be tendered;

(b) the court directs that it is to apply; or

(c) ~ere is an international treaty in effect establishing recognition of
1lectronic records or of electronic signatures located in the foreign
jiurisdiction.
i
I
~ij

I
154. DNA test

(1) Subjfct to the provisions ofthis section, the Police shall, where there are
reasonable grounds to Isuspect that materials taken at the scene of the offence will tend to
connect the accused pprson with the offi.ence, request for an intimate sample to be taken
from the accused pers~n for the purpose of carrying out a DNA test on that person.

!

I
I
I
.i
ij
Ii

I
~

~
!
I)

~
ij
J

l
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!
(2) An intimate ,ample may be taken f'Om a p",onrpolke detention only

(a) a police officer of at least the rank of super~tendentauthorises it to
betaken; and i

(b) the appropriate consent is given by the pers1n, which consent shall

be in writing. . . . ! ..
(3) An officer shall give the authorIsatIOn pursua~t to the provIsIOns of

subsection (2) of this section only if he or she has reasonable groupds
!

(a) for suspecting the involvement of the person!from whom the sample
is to be taken in a serious arrestable offence!

(b) for believing that the sample will tend to CO!.nfrrm or disprove the
involvement of the person. .

,

(4) An officer may give an authorisation under subs~ction (2) of this section
orally or in writing, except that if he or she gives it orally he orlshe shall confirm it in
writing as soon as is practicable. !

(5) Where an authorisation is given and it is propose11that an intimate sample
shall be taken in pursuance of the authorisation, then the officer .. hall inform the person
from.",,:ho~ the sample is to be taken of the giving of the authorisa1ion, and of the grounds
~~~~ I

(6) An intimate sample, other than a sample ofurine!or saliva, shall be taken
by a medical practitioner. "

(7) Where the appropriate consent to the taking ofa~ intimate sample from a
person is refused without good cause, in any proceedings against that person for an offence,

(a) the court, in determining i
(i) whether to commit that person for tri~l, or

I
(ii) whether there is a case to answer; anf

(b) the court or jury, in determining whether thJt person is guilty of the
offence charged, I

may draw inferences from the refusal as may, on the basis of suchtJ ferences, be treated as,
or as capable ofamounting to, corroboration of any evidence agai st the person in relation
to which the refusal is material, and the person refusing to give the c, nsent shall accordingly
be informed of the provisions of this section. i

(8) The results of a DNA test shall not be admissib~e in evidence unless

(a) the accused person was, as required by sUbs~ction (5) ofthis section,
informed beforehand the reason why his 0f\ her sample was being
~~; I .

(b) the scientist who carried out the DNA test adduces evidence ofDNA
co~parisons together with calculations ofil.'the random occurrence
ratio; ,

!
t

if
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(c) the prosecution served on the defence sufficient details of how the
cal9~lations referred to in paragraph (b) ofthis subsection were based.

(9). ~ny sa+Ple taken from the accused person for a DNA test ~d any
document contammg the !results ofa DNA test of that person shall, as soon as practicable,
be destroyed where the a4used

(a) is a~quitted;

(b) upJn admission of the offence, is cautioned; or

(c) is ~ot prosecuted.

(10) A pers~1 referred to in subsection (9) of this section shall, ifhe or she so
wishes, be given an oppo' unity to witness the destruction ofthe sample taken from him or
her and the documents c taining the results of his or her DNA test.

(ll) For thel., purposes of this section a "DNA test" means Deoxyribonucleic
Acid test. I,

PARTXVUI
MISCELLANEOUS PROVISIONS

155. Inferences.!

Where a qlestion arises as to the application of a provision of this Act in
relation to a document 01 thing, a court may

(a) expmine the document or thing; and

(b) dr w any reasonable inference from the document or thing as well as
fr, m other matters from which inferences may properly be drawn.

i

156. Demonstr. tion, etc., may be held.

(1) A co may, on application, order that a demonstration, experiment or
inspection be held.

(2) shall not make an order under subsection (1), unless it is satisfied
that

(a) parties will be given a reasonable opportunity to be present; and

(b) t e court and the jury, if any, will be present.

(3) In detf'rmining whether to make an order under subsection (1), the matters
that a court shall take .•.. to account include, whether the parties will be present and the
judicial discretion of th court to exclude evidence, and

(a) ~the case ofa demonstration, the extent to which the demonstration
ill properly reproduce the conduct or event to be demonstrated;
d

(b) " the case ofan inspection, the extent to which the place or thing to
bje inspected has been materially altered.
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question.

~
~
u
~

I
(4) A court, including the jury if any, shall not itselt conduct an experiment

in the course of its deliberations.

(5) The preceding provisions of this section do no 'apply in relation to the
inspection of an exhibit by a court or by a jury.

157. Demonstration, etc., to be evidence.

Subject to this Act, a court, including the jury ifany, 'ay draw any reasonable
inf~rence ~om what it sees, hears or otherwise notices during a deri.onstration, experiment
or lllspectlOn. '

j
158. Voir dire. j'

(1) Where the determination of a question whether

(a) evidence should be admitted, whether in th . exercise ofa discretion
or not, or I

(b) a witness is competent or compellable, i
depends on the court finding that a particular fact exists, the qu,bstion whether that fact
exists is, for the purposes of this section, a preliminary question. i

(2) Where there is a jury, I
(a) a preliminary question whether eVidenfe of an admission or

confession, or improperly obtained eVide~ce, should be admitted,
shall be heard and determined in the absen~e of the jury;

i
(b) the jury shall not be present at a hearingl.tlo determine any other

preliminary question unless the court so or~ers.

(3) In determining whether to make an order as meltioned in subsection (2)
(b), the court shall take into account, among other things, the folibwing matters

(a) whether the evidence concerned will be addlced in the course ofthe
hearing to determine the preliminary questl,on; and

(b) whether the evidence to be adduced in th· course of that hearing
would be admitted if adduced at some oth [f stage of the hearing of
the proceeding, other than

(i) in some other hearing to determine a reliminary question; or

(ii) in a criminal proceeding, in relation ito sentencing.

(4) Section 116 (6) does not apply in a hearing to etermine a preliminary

I
(5) Where there is a jury and the jury is not present ~t a hearing to determine

a preliminary question, evidence shall not be adduced otherwiselin the proceeding about
evidence that a witness gave in that hearing, unless that evidence is jCOnsistent with evidence
otherwise given by the witness in the proceeding. I

I
I
i
f
!
i
I
!
I
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159. Leave, etc., ay be given on terms.

(1) Where, y virtue of a provision of this Act, a court may give any leave,
permission or direction, t e leave, permission or direction may be given on such terms as

the court thinks fit.

(2) In dete ining whether to give the leave, permission or direction, the

matters that the court sha take into account include

(a) the extent to which to do so would be likely to add unduly to, or to
sh en, the length of the hearing;

(b) the extent to which to do so would be unfair to a party or to a witness;

(c) the importance of the evidence in relation to which the leave or
pe' ission is sought;

(d) th nature of the proceeding; and

(e) th powers ofthe court to adjourn the hearing or to make some other
or er or to give a direction in relation to the evidence.

160. Manner of execution and proof of certain documents.

(1) Notwit standing anything in this Act to the contrary, all deeds, wills and
other writings and all de larations and affidavits purporting

(a) to be executed, acknowledged, proved, declared or deposed to in
a part of the Commonwealth and where declared or deposed to,
th n verified on oath before

a diplomatic or consular representative for Saint Christopher

and Nevis,

a Judge of any superior court,

a Justice ofthe Peace or Commissioner for Oaths empowered
to administer such oath or declaration, or

()

(~ti;
C) a Notary Public,

be executed, acknowledged, declared or deposed to in any foreign
c untry or state and where declared or deposed to, then verified on

o th before

(b)

i) a diplomatic or consular representative for Saint Christopher
and Nevis,

.i) a Judge of any superior court, or

(ii) a Notary Public,
(c) t be proved in any foreign country or state and verified on oath

b fore
i) a diplomatic or consular representative for Saint Christopher

and Nevis,
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(ii) a Judge of any superior court, or

(iii) a Notary Public,

shall be deemed to have been sufficiently executed, acknowleded, proved, declared or
deposed to and shall be received as evidence in any court and judi ial notice shall be taken
of such deeds, wills and other writings, declarations and affid vits and of any seal or
signature, as the case may be, ofany person mentioned in this subse tion attached, appended
or subscribed thereto.

(2) All deeds, wills and other writings and all de larations and affidavits
executed, acknowledged, proved, declared, deposed to, verified 0 oath or certified before
a diplomatic or consular representative for Saint Christopher and evis shall be deemed to
have been properly executed, acknowledged, proved, declared, de osed to, verified on oath
or certified.

161. Section 160 not to limit admissibility of deeds, et .

Nothing in section 160 shall be taken to render ina missible as evidence in
any court any deed, writing, act or thing which, before the passing fthis Act or by virtue of
the provisions of any other enactment, would have been admiss hie or of which judicial
notice would by law have been taken, or is admissible and ofwhic judicial notice is by law
taken.

162. Comparison of a disputed writing with a genuine riting to be permitted
in any trial.

In any trial, civil or criminal, comparison ofa dispute writing with any writing
proved to the satisfaction of the Judge to be genuine shall be .ermitted to be made by
witnesses, and such writings and the evidence of witnesses res cting the same may be
submitted to the court and where there is a jury, to the jury, as evi ence of the genuineness
or otherwise of the writing in dispute.

163. Admissibility of medical certificates and reports

(1) Notwithstanding any enactment or law, and s bject to the conditions
specified in subsection (2), the following documents are admiss hie in evidence before a
court in civil and criminal proceedings

(a) the certificate or report ofa registered medi al practitioner in respect
of any of the following

(i) the medical condition of a person;

(ii) the nature and extent ofany injuries to that person, including
the probable effects of the injuries;

(iii) the cause of the medical condition ir of any of the injuries;

(iv) the nature of the instrument, if an , with which any of the
injuries were caused;

(v) th, d,gre' offo,", that wa, u,.d; ar
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(vi any other significant aspects of the injuries; and

(b) a c rtificate or report of an analyst or consultant in the field of
bac eriology, pathology, radiology or toxicology in respect of his
ex ination or analysis of any matter.

(2) The co ditions to which subsection (1) refers are that

(a) the document purports to be signed by the person who made it;

(b) the ocument contains a declaration by the person making it, declaring
the facts set out therein to be true to the best of his knowledge and
bel ef and the opinions expressed therein to be honestly held;

(c) be re the hearing at which the document is to be tendered in evidence,

(i a copy thereof is served by or on behalfofthe party proposing
to tender it on the other parties to the proceedings; and

(i" none ofthe other parties to the proceedings have, within seven
days from the service of the document, served on the party
serving the document, a notice objecting to the document being
tendered in evidence.

(3) Subsec ion (2) (c) does not apply if the parties to the proceedings agree,
before or during the hear ng, to the tendering of the document.

(4) Notwit standing subsection (1), the court may, of its own motion or on
application by any party 0 the proceedings, require a person who tendered a document in
evidence under this secti n, to attend before the court and give evidence.

164. Proof ofw itten statement.

(1) In any riminal proceedings, other than proceedings before an examining
magistrate, a written sta ement by any person is, if such of the conditions mentioned in
subsection (2) as are ap licable are satisfied, admissible as evidence to the like extent as
oral evidence to the like ffect by that person.

(2) The c nditions referred to in subsection (1) are

(a) th statement is to be signed by the person who purports to have
m de it;

(b) t statement contains a declaration by that person to the effect that
it s true to the best ofhis knowledge and beliefand that he made the
st tement knowing that, if it were tendered in evidence, he would be
li ble to prosecution if he wilfully stated in it anything which he

ew to be false or did not believe to be true;

(c) b fore the hearing at which the statement is tendered in evidence, a
c py ofthe statement is served, by or on behalfofthe party proposing
t tender it, on each of the other parties to the proceedings; and

(d) n ne of the other parties or their legal practitioners, within seven
d ys from the service of the copy of the statement, serves, on the
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party so proposing, a notice objecting to the tatement being tendered
in evidence under this section.

ibit, the copy served on
section (2) (c) shall be
by such information as
on whom it is served to

(c) if it refers to any other document as an e
any other party to the proceedings under s
accompanied by a copy of that document 0

may be necessary in order to enable the pa
inspect that document or a copy thereof.

(5) Notwithstanding that a written statement mad by any person may be
admissible as evidence under this section

(3) The conditions mentioned in subsection (2) (c) and (d) do not apply if
the parties agree before or during the hearing that the statement s all be so tendered.

(4) The following provisions have effect in relation 0 any written statement
tendered in evidence under this section

(a) if the statement is made by a person under the age of eighteen, the
person's age shall be stated;

(b) if it is made by a person who cannot read i , it shall be read to him
before he signs it and shall be accompanie by a declaration by the
person who so read the statement to the e ect that it was so read;
and

(a) the party by whom or on whose behalf a c py of the statement was
served may call that person to give evidenc ; and

(b) the court may, of its own motion or on the a plication ofany party to
the proceedings, require that person to att nd before the court and
give evidence.

(6) An application under subsection (5) (b) may be ade to the court before
the hearing.

(7) So much of any statement as is admitted in evi ence under this section
shall, unless the court otherwise directs, be read aloud at the heari g and where the court so
directs an account shall be given orally of so much of any statem nt as is not read aloud.

(8) Any document or object referred to as an exhibit nd identified in a written
statement tendered in evidence under this section shall be treated s if it has been produced
as an exhibit and identified in court by the maker of the stateme

165. Statement of wages in evidence.

A statement in writing to the effect that an amount as been paid to a person
during any period in respect ofhis employment, purporting to be igned by or on behalfof
his employer, shall be evidence of the facts therein stated in any roceedings taken before
a court

(a) for enforcing payment ofa sum adjudged t be paid by conviction or
order ofthe court by the person to whom th amount is stated to have
been paid; or
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(b) on y application made by or against that person for the making of
am intenance order or an order enforceable as a maintenance order,
or fI r the variation, revocation, discharge or revival ofsuch an order.

166. Notice of al i.

(1) On a tri I on indictment, the defendant shall not, without leave of the
court,

(a) add ce evidence in support of an alibi unless, before the end of the
pre cribed period, he gives notice of particulars of the alibi; or

(b) cal any person to give such evidence at the trial unless

(i the notice under paragraph (a) includes the name and address
of the witness or, if the name and address is not known to the
defendant at the time he gives notice, any information in his
possession that might be ofmaterial assistance in finding the
witness;

(ii ifthe name or the address is not included in the notice referred
to in subsection (1), the court is satisfied that the defendant,
before giving the notice, took and thereafter continued to take
all reasonable steps to ensure that the name or address would
be ascertained;

(iii if the name and address is not included in that notice, but the
defendant subsequently discovers the name or address or
receives other information that might be ofmaterial assistance
in fmding the witness, he forthwith gives notice of the name,
address or other information, as the case may be; or

(i if the defendant is notified by or on behalf of the prosecutor
that the witness has not been traced by the name or at the
address given, he forthwith gives notice of any such
information that is then in his possession or, on subsequently
receiving any such information, forthwith gives notice of it.

(2) The co rt shall not refuse leave under this section if it appears to the
court that the examining agistrate did not inform the defendant ofthe requirements ofthis
section.

(3) Anyev dence tendered to disprove an alibi may, subject to any directions
by the court as to the f it is to be given, be given before or after evidence is given in
support of the alibi.

(4) Any n tice purporting to be given under this section on behalf of the
defendant by his legal p actitioner shall, unless the contrary is proved, be deemed to be
given with the authority fthe accused.

(5) A noti under subsection (1) (a) shall either be given in court during or
at the end of the proceed gs before the examining magistrate or be given in writing to the
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prosecutor within the prescribed period and a notice under sub ction (1) (b) (iii) or (iv)
shall be given in writing to the prosecutor.

(6) A notice required by this section to be given 0 the prosecutor may be
given by delivering it to him, or by leaving it at his office, or b sending it in a registered
letter addressed to him at his office.

(7) In this section,

"evidence in support ofan alibi" means eviden e tending to show that by
reason of the presence of the accused at a particular place or in a
particular area at a particular time he w s not, or was unlikely to
have been, at the place where the offenc is alleged to have been
committed at the time of its alleged co ission;

"prescribed period" means the period of seve days from the end of the
proceedings before the examining magis ate.

167. Examination of witnesses upon interrogatories r otherwise.

(1) The High Court may, in every action before it and, upon the application
of any of the parties to such suit,

(a) order the examination on oath, upon int rrogatories or otherwise,
before the Master, Registrar or other pers n or persons to be named
in such order, of any witnesses within t jurisdiction of the High
Court, or

(b) order a commission to issue for the ex ination of witnesses on
oath at any place or places out ofsuch juri diction by interrogatories
or otherwise, and

by the same or any subsequent order, give all such directions to ching the time, place and
manner of such examination, and all matters and circumsta ces connected with such
examination as may appear reasonable and just.

168. Attendance of witnesses and production of do

(1) Where any order is made for the examinati n of witnesses within the
jurisdiction of the High Court by authority of this Act, the Co may, by the first order to
be made in the matter or any subsequent order,

(a) command the attendance of any person n ed in such order for the
purpose of being examined or for the pr duction of any writings or
other documents to be mentioned in suc order; or

(b) direct the attendance of any such perso to be at his own place of
abode or elsewhere if necessary or conv ient so to do.

(2) Wilful disobedience ofan order made pursua t to subsection (l) shall be
contempt ofcourt, and proceedings may be therefore had by an ttachment if, in addition to
the service of the order, an appointment of the time and place f attendance in obedience
thereto, signed by the person or persons appointed to take the examination, or by one or
more of such persons, is served together with or after the servi e of such order.
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(3) Every p rson whose attendance is required pursuant to this section shall
be entitled to the like pa ent for expenses and loss of time as upon attendance at a trial.

(4) A perso shall not be compelled to produce any writing or other document
under an order pursuant to subsection (1) that he or she would not be compelled to produce
at a trial of the cause.

169. Admissibili y of examinations at trial.

(1) Subject 0 subsection (2), an examination or deposition taken by virtue
of this Act shall not be re in evidence at any trial without the consent of the party against
whom the same may be 0 ered.

(2) Where t appears to the satisfaction of the Judge that the examinant or
deponent is beyond the j sdiction ofthe High Court or is dead or is unable from permanent
sickness or other perman nt infirmity to attend the trial, the examinations and depositions
certified under the hand f the Commissioner, Registrar or other persons taking the same
shall, without proof of th signature to such certificate, be received and read in evidence,
saving all just exceptions

170. Proof in ac ions for debt, account or relating to lands.

(1) In any ction or suit in any court for or relating to any debt or account or
for or relating to any Ian ,tenements or hereditaments or other property situate, lying and
being in Saint Christoph and Nevis, the plaintiff or defendant, or any witness residing in
any part ofthe Common ealth, who is to be examined or made use of in such action or suit;
may verify or prove any atter or thing relating thereto by solemn declaration in writing in
the form set out in the Th d Schedule made before any Justice of the Peace, Notary Public
or other officer authorise by the law ofthe part ofthe Commonwealth where such declaration
is made to administer oath, and certified and transmitted, subject to subsection (2),
under the signature ands 1ofany such Justice ofthe Peace, Notary Public, or other officer.

(2) Any J stice of the Peace or such other officer who has no seal of office
shall in writing either ab ve or before his or her signature state that he or she has no seal of
office.

(3) In eve declaration made pursuant to this section there shall be expressed
the address of the party aking such declaration and the particular place of his abode.

171. Debts to rown may be proved in the same manner.

In any acti n or suit in any court by or on behalf of the Crown for or relating
to any debt or account, e Crown shall and may prove its debts and accounts and examine
its witnesses by declara on in like manner as any person may do under section 170.

172. Judges, e ., empowered to administer oath or affirmation.

Every co
having by law or by co
hereby empowered to a
called before them.

, Judge, Master, Magistrate, officer, commissioner, or other person
ent of parties, authority to hear, receive and examine evidence, is

inister an oath or affIrmation to all such witnesses as are legally
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173. Rules and Regulations.

(1) The Minister may make Rules or Regulations p escribing matters

(a) required or permitted by this Act to be pres ribed; or

(b) necessary or convenient to be prescribed,

for carrying out or giving effect to this Act.

(2) Without prejudice to the generality ofsubsection 1), Rules or Regulations
made under this section may provide for the laboratories and oth{ facilities authorised to
create DNA data banks.

(3) Rules or Regulations made under this section sha 1be subject to a negative
resolution of the National Assembly.

174. Power to amend Schedules.

The Minister may, by Order published in the Gazette amend the Schedules to
this Act.

175. Repeals.

The Evidence Act Cap 3.12 and the Bankers Books Evidence) Act Cap 5.03
are hereby repealed.

FIRST SCHEDULE

(Section 16)

List ofActs under which wife or husband may be called as a witne s without the consent of
the person charged

Chapter

4.05

4.21

4.36

12.11

9.11

Title

Criminal Law Amendment Act

Offences against the Person Act

Small Charges Act

Married Women's Property Act

Infant Life Preservation Act

Parts ofAct re erred to

whole Act.

sections 26, 40 41, 46 to 50(inclusive),
51,52 and 57

sections 13(2), 14(1), 18(1) and 24

sections 14 an 18

whole Act.

SECOND SCHEDULE

(Section 84)

Form of Explanation

When you were interviewed by .
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I/we* made a record in w ting ofwhat you said, and what we said to you, in the interview.
I/We* made the record at t e time ofthe interview/ as soon as practicable after the interview*.
It is in English! the langu ge that you used in the interview.* IIWe* will give you a copy.

I am now going to read it 0 you in the .language
that you used in the inte iew.

You can interrupt the rea ing at any time if you think there is something wrong with the
record. At the end ofthe r ading you can tell me/us* about anything else you think is wrong
with the record, as well a the things you mentioned during the reading.

IIWe* will make a tape re ording ofreading the record and everything you say, or IIwe* say
to you, during the readin and at the end. IJWe* will give you a copy ofthat tape recording
and, if a transcript is ma ,a copy ofthat transcript.

*Delete whichever is not pplicable.

THIRD SCHEDULE

(Section 170)

Form of Declaration

I, A.B., do solemnly and cerely declare that; and I :
make this solemn declara ion conscientiously believing the same to be true and by virtue of
the provisions of the Evi ence Act.

(Signed)

Taken this day of, before me
(Justice of the Peace, N tary Public, Officer authorised by law toadminister oaths, as the
case may be).

CURTIS A. MARTIN
Speaker

Passed by the National ssembly this 30th day of September 2011.

JOSE LLOYD
Clerk ofthe National Assembly




