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k: Car! Rattray, Q.C., & Mc. A, Rettray for Appellant
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Dr. Licyd Barnctt & Harold Brady for Respondents
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May 30, 31 & July 6, 1988

FORTE, J.A.
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This Is an appeal frcm the judgment of the Ful!l Court of the
Supreme Ccourt, dlsmissing an application by the appellant for an Order of
Certiorari to quash the declsion of a Disciplinary Tribunal which frled

and dismissed him for certaln Lreaches of the K.S.ALC, Flre Brigade

'

Regulations made pursuant to the K,S5.A.C. Fire Brisacde Act.

The first aground of appeal relates to the appellant's conviction

In respect of a breach of Requlation 25 (10) of the Kingston and St, Andrew
4

-

Fire Brigadce Regulations 1946 set cut hercunder:

"Any member of the Brigade commlts zn
oftence agalnst thesce requlations 1f
he Is jullty of abscnce without
leave or teing tate for duty, thet is
ta say if he without reasonable
excuse is absent without leave from,
or ls late fcr parade or any cther
duty.”
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The appellant was tried In disciplinary proceedings by the
Superintcendent of the Flire Brigade by vlrfﬁé-éf his jurisdlction under
Section 15 (2) of the K.S.A:C. Flre Brigade Act and wes dlsmissed by
him from the service of the Fire Brigade by vITrfié of povers under
Regulatlicon 26 of 1hé K.S.A.C. Flre Brigade Regulatlons,

Mr. Ré*fray In uraing this Court to find that the Full
Court was wrong in concluding that the Supcrintendent had jurisdiction !

to hear and determine this charge agalnst the appellant, put forward, in

his usua! forceful maﬁncr, the followlng proposition: ‘

"That the Latour Relatlons and Industrial
Disputes Act (hcercinafter called the
LRID Act) Is a comprehenslve scheme dezl-
Ing with labour reletions and Industrial
disputes, that It provides its own
rencdlies and Its own rocedures anc that
It Is these remedies and procedures which
must be embarked ugon in Industrial
disputes to the exclusion of any other
remedies rovided by any other enactment
in force nrior tc the coming info belng
of this comirehenslee schema.”

This propositlion hecame arqguable because of the uncontradicted
(
and accepted fact Thaf\ige appellient's absence from work on the relevant
dates %95 in connectlon with an Industrial dlspute which existed at the

Time, between the firemen (the appeltant included) and thelr employer the

~.

Kingston and St. Andrew Corporation which resulted in strike action being

taken on the 24th June, 1985;

Mr. Rattray therefore contended that the apnellant btelng
absent from work 1n connectlon wlfﬁ an Industrial dispute, an absence which
by virtue of Sectlon 13 (2) of the Labour Reletlions and Industrial Disputes
Act (heralnafter called the LRID Act) was unlawful, couid only be tried and

bunlshed under the provisions of that Act to the exclusion cf the K,S.A.C.

. Fire Brigade Reqgulations, which was an enactment earller in time.

The K.S5.A.C, Fire Brigede Reqgulations(hereafter called the
Regulations) were made by virtue of Section 14 of the K.5.A.C., Flre Brigade
Act, This Aéf prévldes for the establishment of a Fire Brigade (Section 3
(1 ), the éppolnfm&nf of Its members (Section 3 (3) ), and the establish-
ment of a Fire Committee to which 1t delcgates the powers of the K.S.A.C. In
relation to the control and disclpiine of the Brigade (Sectlon 4). By

Section 14, the committee is glven power to make regylations:
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(1) (a) +aee. prescribing the requirements
for the 2dmisslon of members infc the
Brigade, and the period of service, and
the training, government, disclplinc,
good cenduct and dlscharge of such
members, (emphasls mine)

The methed for the trial of charges for preaches of the
Reguiations are clearly set out In Section 15, and in relation tfo the
specific breaches alleged In this case Sectlon 15 (2) glves the,
Sugerintendent the power to try in disclplinary proceedings, any member
of the Fire Brigade, other than the Asslstant Superintendent or Chlef
Officer, charged with such breaches.

The Fire Brigade 1s therefore a statutory organization wlith
special statutcry rules for the control and dlsclipline of Its members, who
are llable to dlscip[lnoryvacffon for any brecaches of the Reyulatlons.,

The Act creates speélal sTa+u+ory centractual relations between the employer

and the employees whlch every person accepting such employment accepts as

-

binding upon him,

it Is clear Then, that the absence of the éppeiian? from work
on the relevant days is conduct which offends Requlation 25 of the ~
Regulations as well as Scectlon 13 (2) of the LRID Act, Mr, Rattray
nevertheless argued that the LRID Act creates a new obligaTion and the
precedure and rcmedy to deal with 1+, and that Act being a comprehenslve
scheme for dealling with Industrial disputes, 1ts provisions for dealling
with the appellant's absence from work @s a result of an Industrial dispute,
is applicable and this, to the exclusion of the powers given to the
Superintendent under the K.S,A.C. Fire Brigade Act.

In sugpoert of this argument, several authoritles were clted
.whléhvare worthy of mention. Learned Attorney for the appellant referred
the Court e Halsvury's Laws of England 4th Edltion Volume 44 paragraph

945 thus:

Myhere a new cbligatlion not previcusly
existing Is created by a statute which
at the seme time gives & speclial remedy
for enforcling It, the Initiel general
rule Is that the obllgation cannot be
enforced in any other manner."
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For this statement, the learned author, clted the case of

Doc Ozm, Murra;i Lord Bishcp of Rechester v. Brigades (1831) 109 E.R.
1001, “Mri Rettray relied on tne following passage from the judgment

of Lord Tenterden, C.J., at page 1006:

"rad where an Act creates an obllgatlion,
and cnforces the performance In a

spoci fled manner, we take 1t to be 2
generaet rute that performance cannct be
enforced In any other manner. |f an
oblligation Is created; but no mode of
enforcing Its performance |s ordained,
the common law may, In general, find a
mode sulted to the particular naturc of
the case,"

The answer to thls scemingly attractive proposition by the
appellant, Is simply that the LRID Act created no new obllgatlon. To
determine this Issue 1t Is not necessary to enter Into an examinatlen In
respect cf the common law contractuat relatlion between e: employer and
an employee, and the employees responsibllity to be present at work unless
speclfic rermission is glven for hls Sbsence, or he lIs excused for some
other reason ¢.g. tiiness, On the facts of the present case, at the time
of the ccming into effect of the LRID Act all firemen already had that

obligatlon under risk of penalty, by virtue of Regulatlon 25 of the

Requiatlons,

The LRID Act, In dealling gencrally with labour relaticns and
industrial disputes, set out special procedures to be followed In relatlion
to industrial disputes in essentlal services (Section 9-12) and iIn

Section 13 (2) creates an offence In the followlng terms:

"Any worker who, during the perlod of
any unlawful Industrial action whlich
Is taken In the undertaking In which
he Is employed - .

(a) ceases or_abstajns. from, or _
rcefuscs to contlnue any work
which 1t 1s hls duty, undcr
his contract of employmant to
do, or

(b)

EIC IR I B R B B SN B BN B R AT I BE RN IR U I I B Ay

shatl ...... be quility cf an offence
and shall be liable on summary
conviction before a Resldent Magistrate
to a fine not exceeding two hundred
dcllars,"
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Thls section does nothing more than provide criminal

———ae T M PR S

-

T p AN LT B e V1 UV VP

sanctions in certaln circumstances, where Qofkers eﬁélbygqiln
essentlal services withhold thelr services from thelr eméloyers;

The fact that thcese general provisions in relatlon to the essential
services (of which the Fire Brigade is one) make absence from werk

a criminal offence In certain circumstances relating to industrial
disputes cannot in my view be sald to affect the speciflc requlations
which control the discipline of the employees of the Fire Brigade,
Indeed, therc are many instances In which the conduct of an employee

can amount to a crimlnal offence, as well as glve cause for disclipli-

nary actlon at the workplace. In such cases depending con the
SO

particular nafu}c’and clircumstances of the conduct, the employcer could
determine whether crimlnal complaiﬁf should be made, or whether the
matter m;y be more appropriately deaiT wlth In the context of the private
contractual relations with hls cmployce. |f the proposl*fon contended
for, was correct, 1t would result In the LRID Act depriving the
Superintendent of his disciplinary powers and would create a situation
which would allow a quiity flrcmen to be fined under the procedure in
that Act and then refurn tc the workplace with Immunity from departmental
dlscipline. Such a sltuation would te untenable and In my oplnion would
not glive effect to the intention of the leglstature,

The LRID Act ag it relates to the Fire Services, quite contrary
to creating a new obiligaticn, created an additlonal method of dcaling with
2 breach ¢f an otligation which already existed In the Regulations, when
that breach occurs In the clrcu@sfances ct an Industrlal dispute.

Aso relicd on by Mr, kattray in sugport of his proposition

was thc case of Moade v, Lundon Borough of  Haringey (1979) 2 All E.R.

1016 and in particular the following words of Slr Stanley Rees at page
1031:
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"There Is of course a well-establ ished
general principle that where a statute
expressly provldes machlinery for the
enforcement of Its provision that is
the only remedy”,  (cmphasis mine)

It 1s sufflcient to state, that In the Instant case, the
disciglinary trial which is now the subject of complaint, was In no way
an attempt to cnforcethe-provislons of the LRID Act, but was conducted
in grﬁer to enforce the provisicns of the K.S.A.C. Flre Brigade Act and
its Regulations and followed the machlinery therein provided for the
enforcement of those provisicns,

As o subsldiary arm of ground 1, Mr, Rattray contended that
the LRID Act, by impllicaticn repealed that part of the Regulations which
glves the Superintendent of the Flre Grigade, the jurlsdicticn to hold a
disciplinary trial for an offence under Regulation 25 (10) of those
Regulaticns wherc the absence from werk was iIn connection with an
indistrial dispute.

The principle which governs repeal by implicaticn Is
described in the maxim "generalia specialibus non derogant™. It Is clearly

explained In the following words of Lord Hobhouse in Barker v;-éddér'

(1895 -9) All E,R. 1642, at page 1646 in the fcllowlng terms:

N "The qgeneral maxim Is, 'acneralia
. spectalibus non dercogant'.  When
) the Leglislature has glven lts
L attention tfo a separate subject
and made provistien for 11, the
sresumption ts that a subscquent
gencral enactment is not intended
to Interfere with the special
previslen unless {t manifests that
intentlon very cleariy.,”

And wes aaaln considered by the Earl »f Selbourne, L.C. in the case of

Mary Seword v, The Owner of the Vera Cruz (1864) 10 A,C. 59, at page 68:

X . .
e v ) "



7.

"Mow 1f anything be certaln it is this,
that where therc are general words in
e later Act capable pf reascnable and
sensitle application withecut extending
them o sufrjeets-syeetatdy dealt with
by carller leaisiatlon, you are notto
hotd that carller and special

tegislation Indirectly repealed, aitered
or dercgated from merely by forcg of
such qgi-nsral words, wlthout any Indication
of a particular intentlon to do so."

The Regulations as | have already expressed, are, in my opinion,
speclal rules previded for controlllng the discipline and cenduct of
firemen, whereas the LRIC Act provides general enactments for labour
reltations, and jroccdures In relation to industrial disputes in all the
essential services listed in the First Schedule of the Act. There Is no
doubt that beth enactments are nct Inconsistent with sach other and that
each can be apylied accerding to the particular circumstances that exists
at any given time, There Is nothlng whether expressed cr Implied In the

LRID Act that demonstrates an intenticn that the specific rules of discipline

in the Negutations should be repcaled. Indesd, the dicta of Farewell, J.,

In Lewls v. Berrey (18936) 1 Ch, 274 at page 279 supports the view ThaT{Ehere v
two enactments may stand fogether, then there Is no indlcatlion of an 7

implied repeai.t
Farewcl!, J., sald this:

"I+ is well settled that the Court does not
construc a later Act as repealling an carlier
Act unlcess it is Impossitie to makes the two
Acts or the twe sectlions of the Act stand
together i.e., If the sectlon ot the later
Act can cnly be ¢iven a scensible meaning 1f
it is treated as Impliedly repcalling the
secticn cf the earlicr Act.”

| agree therefore wlth the judgments of the Full Court, that

the principte erpressed in the maxin "genoralla speciallbus non derogant”

is applicable to the circumstances of tho instant case and that cn both

limbs of the proposition put fecrward by Mr, Rattray, the appeal fails.
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I turn now to the Incldents out of which the charges of
Insubordinaticn and discreditable conduct arose, and therefore to

ground 2 of the Grounds of Appeal which reads as follcws:

"That the learned judge erred in holding
that the appellant was properly fcund
qullty of the other charges of which he
was found gullty tn the clrcumstances
In which the Appeltant was off duty In
a public bar and the complaining Fire
Brigade Officers werc alsc oft duty on
2 private cccasion in a public tar,"

These charges arose cut of an Incldent which occurred in a
bar, at a timc when nelther the officers, the cbject of 1+Rsinsubordinaficn
nor the appellant were con duty., The werds allegedly spoken by the
appellant to the officers namely Scnlor Deputy Superintendent A, Henr;'
and Deputy Su&erinfenden+ L. Camercn were as follows:

"So unnu bruk wi strike sah., Of course
ounu bruk wi strike, Oonu over deh a
work wid di sollder dem a show dem hew
fi opzrate fire truck; but dem should
a kick conu In a oonu arse,"

"You a traltor".

The thrust of the appellant's complaint In this regard, was

based on the submission that the Regulaticns enty apply to coenduct of
firemen while cn duty, end as In the clircumstances of‘fhis case, the

appellant was oft duty, the provisions of the Regulations would not apply

to kis conduct in the Lar,

The charaes resulted from alleged breaches of the followlng

Regutaticns:

"25, Any mcmber of the Brigade commits
an cffence agalnst these
Regulations 1f he 1s gullty of

1) discreditatle conduct, K
that Is tc sey, If he
acts in a disorderly
manncr or any manner
rrejudicial to discip-
line or likely to bring ‘ .
discredit on the ' '
reputatlon of the Brigades
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"(2) insubordinate or oppressive conduct
that Is tc say, if he -

{(z) Is insutordinate by word,
act, or demeanour; Ccr
(b)

(c) uses obscene, abuslive, or

Insutting lenjuage to eny

other member of the Brigade "
An examinatlion of the provisicns of the Regulations dlscloses on the
face_of some Requlaticns that the breaghes nced not Le commltted while
the fireman is on daty., A perfect examplc cf this occurs in Regulation
25 (1) under which the appellant was charged for discrediteble conduct.
It Is cbvicus that a fireman nced nct be on duty In crder o conduct
himself in such 2 way as is llkely to bring discredit on the reputation
of the Brigade. It scems to mc therefora ;ha1 In respect of the charce
for discrediteble conduct there is no'necessl+y for the appellant to have
been on duty in order to btring him within the provisions of Regulation 25
(1}, &s his alleged conduct in the bar, if accepted as fact would
certalnly be llkely to dlscrediflfhe reputation of the Brigade.

But Mr, Kkattray's main contention feiafed to the charge of
Insubordination, Thig quesfloﬁ ought to be determlned on the background
that the Flire Brigade is an organization estat!lished almost on the bas}s
cf a para-mllitary structure nearly akin Tb the Jamalga Constabulary
Force, Indeed by virtuc of Secticn 11 of the Act the members of the
Brigode on duty at any fire shall have the. nowers, authorifies and
Immunities of constables to the extent of even having powers of a¥rrest
without a warrant in certaln circumstances. |f Mr, Rattray Is correct in
his contenticn, then firemen could peostpone their acts of insubordination
to a time when they are off duty, and théreby évqld the provisions of the
Requlations. In my opinlon that would create an absurc situation, which

would not te In kecping with the obvious Intention of the legisliation to

vreuvldo rulas for maintalining a discliplined and crderly Brigade.



