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Th Is I s an appea I f rem the j uJgmGnt of the Fu t, Court of the

Supreme Court, dIsmissIng an applIcation hy the appel 1ant tor an Order of

Certiorari to quash thu d8cfslon of a Dtsclpl inary Tribunal which tr18d

and dismissed him for cortaln Lrcachos of 1he: K.S.I\.C. Ftrc.:: Brigade
,;

R~Uul~tI0n5 mado pursuant to the K.S.A.C. Fire 8ri~a~e Act.

Thu first ~round of arpoal rE:'ctes to thG app61 'ant's convictIon

in respect of u bredch of R8~ulQtlon 25 (10) of the K1n~ston and St. Andrew
~,

Fire 8rl~adu nc~ulatl(jns 1946 set out h(;rcunder:

ttr,ny membGr 0 f tho Br I ~JC=HJe comm' ts ~n

of fcnc<:: ega I nst these I~GQU I at ions 1 f
he (5 ~jU 1I ty of absence without
I £:uVG or t~d ng I Gte for duty 1 that is
to say if he wIthout reasoni?ble
excuSO is ulJscnt with(.Jut leaVE;: frcm,
or Is late fer para~e or"any ether
duty.h

.I!'
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The appe 1I ant was tr' ed In disc I pi i nary ~,roceed1ngs by the

SuperlntGndent of the Fire Brigade uy vIrtue of his jurisdiction under

Section 15 (2)-of-~he K.S.~7~C. FIre Brigade Act and wvs dIsmissed by

him from th0 S8rv i C8 of th0 Fire Br tgade-by-v-r?fuc of rJOY/8rS under,

Regulation 26 of the K.S.A.C. FIre Brigade RegulatIons.
i

Mr. Rattray In urgln1 this Court to find that the Full

Court was wrong In conclwdl~Q' that the Su~crlntend8nt had jurisdictIon

to hoar and determine this charge agaInst-the appellant, put forward, In

hIs usual forc8ful mannor, the fol lowing ~roposttlon:

"That the Labou r f~e tut 'ons and I nd~s.t ria I
Dls~ute5 Act (har~tnaftcr cal lad the
tRIO Act) Is a comrrbh8nslve schome deel
InU with labour relatIons ~nd Industrial
d i SPUt8S, that 1t t) rov i dos 1ts own
r81nGd I cs and Its ov/n ;.'rocedures ()nG thc:lt
1tis these remed i 05 ()nd procedures \'/h i ch
rr1U~t be cmburked u~on In Industrtal
disl;utGS to the oxcluslon of any other
r0m,~d Ies I,rov Ided t,y any oth(;r enactment
in force prior tc th0 coming Ihto being
of th I 5 com;, rehe:ns 19(; scheme."

. f
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This [,roposltlon hocame arguable because of the uncontradicted
(""

and acc6pted fnct that\the a~~Q' I~ntts absence from work on the relevant
''/' t

diltes ~s 1!l connection with an Industrial rJlsl.ute whIch existed at the

t Ime, between thb f 1rernen (the ar)pe' Iant inc Iudod) and the I r emr Ioyt3 r the

Kingston and St. Andrew Corporation which resulted 1n strike netlcn being

taken on th8 24th ~une, 1985 •

Mr. Rdttruy thereforo contend8d that the a~;~lellant being

absent from work In connection with an Industrial dispute, an absence which

by virtue of S~ctlon 13 (2) of the Labour f~al~tlons and Industrial Disr.. utes

Act (hereinafter cal led the lRID Act) was unlawful, could only be tried and

punIshed undGr the provisions of that Act to the exclusion of the K.S.A.C.

FirE. Brigade r~ogulations, which WC1S an en(~ctment earlier in time.

The K.S.A.C. Fire Brigade Re~ulations·:(hereaft8rcalled the

Reuulatlons) wero made by vlr:tue of Section 14 of the K.S.A.C. FIre Brtgade

Act. This ACT provtdes for the establ ishment of a Fire 8ri9ude (S8cttun 3

( 1) ), the ~pr}o t ntmL:nt 0 fit 5 rTY..::mbers (Sect Ion 3 (3) ), and the Gstab I lsh-

mcnt uf a Fire Comr.-d ttl;G to wh 1ch 1t dt.d cgatus the powGrs of the K. s. A.C. 'n

relation to the cantre)1 an~ dlscl~1 In~ of the Brlgado (SectIon 4). By

Sect Ion lit I the: corun Ittc8 15 91 VGn power to make r8gvJ at Ions:
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(1) (~) ••••• pr6scrJblng the requirements
far th8 2dmlsslon of membors into th8
Br I ~J () d l) , ;) nd t he pc r t 0 d 0 f s(; r v I ce, and
th0 tralnln~, government, dlsclpf inG,
9c~d ~cnduct and dlsch~rgG'of such
ffiombers, ,(GmphasJs mine)

The m~th9d for the trial of charges for breaches of the

Regulations are clearly set out In Section 15, and in relation to the

speclftG breaches al IC90d In this case SGctlon 15 (2) gives tho
~ "

Superintendent the power to try tn dtsctpl tnary proceedlng~ any member

of the Fire Brigade, other than tho Assistant Supe~lntendEnt or Chief

Officer, charged wijh such broaches.

The Fir0 BrIgade 15 ther8foro a statutory oroan)zatlon wIth

specIal statutcry rules for th8 control end dtsclpl inc of Its members, who

are lIable to dlsctplln6ry actton for any brGaches of tho Reyulattons.

The Act CrGat8s speclnl statutory contractual r~lat'ons between the employer

and the em~luyees whtch eV8ry purson ~cc~ptlno such employment accepts as
."",

binding upon him.

It Is clear thon, that th~ absence of the apP81 'ant from work

on the relevant ~ays is conrluct which offends Regulation 25 of the ~

RegulatIons es w~1 I ~s Section 13 (2) of th6 LRIO Act. Mr. R~ttray

nevertheless ~r9uGd that tho LRID Act creates ~ new obi tgatlon and the

prccedurG and romody to d~al with tt, ~nd that Act being a" comprehenslvG

schernu for dCdl inO with Industrl~1 dts~utes, Its provisIons for dealing

wIth th8 arrel lant's nbsence from work as a r~sult of an Ihdustrlal dispute,

Is appl Ic~blc {)nd thIs, to the e~clusion of tho powers g1ven to the

Superintendent und8r the K.S.A.C. Ftre Brlgad8 Act.

In support of this argum8nt, several authorItIes were ctted

wh 1c h a rG \'/0 rt hy 0 f men t i on • Le~ r nGd 1\ t t 0 rney fer t he a ppe' Iant re fer red

the Court tG Hals~ury's Laws of England 4th EdItion Volume 44 paragraph

945 thus:

U\'/here () new ob' i u~t Ion not prev 1GUS I y
existIng is created by a statute whIch
nt th0 52m8 time gives c sr1ec Ja I remedy
for 2nforclng It, the initial general
rule is thot th8 obi Iguttan cnnnut be
unforCed in dny other monner."

.,.



i ','
, )

,'; ,. ()

; ... ~ ..
.../

; .. ~ -
~ f) r

./
- :) (

() .
.-.: '.) ,
~ ...

4.

For thIs statement, the learned author, cited the case of

POt3 01m• ~~urril±J, Lon:! B~h8~ 0t ~CihestGr 'I. BrJgad8~ (1831) 109 E.R.

100"1 •..4 Mr': Rattray re'l h~d on t~e fol lowing passage from the judgment

of lord Tentordef'" C.J., at page 1006:

hp,h·j \a/here an Act creates an ob I Igat Ion,
and 0nforces the performance In ~

sp,:c i f I bd nlanncr, we take it to bG c
u(;norcl rule that perfurmanco cannct bE;
c..rlforcod In any oth0r manner. I f an
obi Igntlon Is cre~tcd; but no mode of
t)ntorc 1n9 Its rer-for-mance Is orda i ned,
th8 conmnn ~nw mny, In gener~l, find a
mc.de su (tad to the part Icu Iar natu ro of
the Ci)SO~"

The answer to this s~omlngly attractive proposition by the

appellant, Is simply that thG LRIO Act created no new obi Igatlon. To

determine this ISSUG tt Is not necessary to onter Into an ox~m1natl~n In

respect cf the common law ccntractua t re I at' on between c. ;'. emp layer and

an employee, and tho employees responslbl I Ity to be pres6nt at work unless

SpGC 1fie r;crm I5S ton is 91 von for his absence, or he t 5 excused for some

othor reason 8.g. 111noss. On the facts of tho prGsent case, at the time

of the coming Into eff~ct of th0 LRID Act a1' firemen already had that

obi igatlon under risk of pGnalty, by virtue of Hcgulatlon 25 of the

RegulatIons.

The LR1D Act, In dealing genera' Iy wtth labour relations and

Industrial disputes, set out specIal procedures to be fol lowed In relation

to industrial dls~;utes in essential services (Section 9-12) and in

S8ctlon 13 (2) creates an offence In the fol lowing terms:

"P,ny "IGrker who, durIng the perIod of
any unlawful lnd~strlal action which
is taken In tho undertaking In which
he Is emplGyed -

(a) cc;as.Gs c~r__alJst21n"~_~J.r2!!!.a.-..qr: __'h"

rufus8s to contlnu8 any work
\IIhIehIt Ish 15 dut y, undo r
his contrac1" of employmant to
j-o, or

(b) .............................
shal' •••••• be oul tty of an offence
and sha I I bb I I alJ (c on summary
convictIon before: a r<esldGnt MaClistrate
to a fIne not exceGd'n~ two hundred
del lars."

.t9
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.Th 1s sc;ct i en does noth 1n9 rrore than p rov' de cr i m' na I .
---...?_..-:-~ -J .......... --- B • ~...-,s:t~~I;.frU~lt.~--

sanctions In cert~ln cIrcumstances, where work€rs ump'oY~9 In

essential services withhold their services from theIr employers.

Tho fact that theso general provisions in relation to the ess8nttal

services (of which tho Flr8 Brigade is one) make absence from work

a criminal offGnct tn certain circumstancGs relating to Industrial

dIsputes cannot in my view L~ said to affect the specIfIc regulations

which control the dIscipline of th8 tmployees of thb Fire Brigude.

Indeed, there;: arC! many Instances In which the conduct of an 8mployee

can amount to a crlmlnDI offence, as w6l I as gIve cause for dlsclpl i-

nary actIon at th0 w0rkplacu. In such cases d~p8ndlng on the
r. ;

partlcul~r nature; ~nd circumstances of the conduct, the tmploycr could

determine whether crimIna' complaint should be mode, or whether the

matter mdY bG rrore ap~ropr i ate J y d8a It \'1 I th In the context of the ~r i vate

contractual relations with hIs 0mployoe. If the proposItion contended

for J was corrE:ct, It wou t d resu I tIn the LR 10 Act de'pr tv i ng the

Superintendent of hIs dlsclpl inc:Jry fJowers and would create a situation

wh ich wou ld a I low a ~Ju i I ty f t romnn to bu f I ned under the procedure in

that Act and then return tu the workplac8 with Immunity from departmental

disciplIne. Such a sItuatIon would be untenable and In my o~lnion would

not gIve (~f feet to the Intent ton of the Ieg I5' atu ro.

The LRIO Act as it relates to the FIre Servlc8s, quite contrary

to croating a new obi Igation, creatod an addItIonal ffi8thod of dual Ing with

e breach 0f an at I i gat Ion wh I ch a I re:ady ex f stcd In ttlG negu 1at Ions, when

that breach occurs In the circumstances of an Industrial dIspute.

,\I so rGI itJrj on by Mr. f~attray in sur;port of his proposItIon

\lIas the: case of t.1~ :arJG v. Lt.Jndon 8C)ro~\'lh of H~ r i nqey (1979) 2 1\ I IE. R.

1016 and in particular thb fol lowing words of Sir Stanley Rees at ~age

1031 :

~
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"Tht:;ru Is of course a wei l-establ lshud
gcn(;ral r)rlncipl(~ that where a statut2.
l;xfJrdss' y ~roy 1des mach I nE; ry fer thG
(tlf0rC(~rnent of Its f'rovis ion thatiS
tho only r(;medy". (emphasis mine)

It Is sufftcitnt to state, that In the Instant case, the

dtscipJ tnary trial which Is now the subject of complaint, was tn no way

an attempt to cnforcethe'·provislc.Jns of the LHIO Act, but was conductr:d

in ordor to onforce thL rrevlslons of the K.S.A.C. FIre BrIgade Act and

its RGgulattons and fol lowed the machInery therein provided fer the

enforcement uf thoso r~ rov Is I ens.

As ~ 5uLsidtary arm of ground 1, Mr •. Rattray contended that

the LH 10 Act, by· imp I I cat Ion repea I ed that part of the Rt;~U Iat Ions wh I ch

gtv6s ~he Su~ertntendGnt of the Fire Grlgad8, the jurIsdiction to hold a

disclpl inary trial for an offence. under RegulatIon 25 (lO) of those

Hegu I at 1ens wheru the absence f rom work was 1n connect i on vii th an

Ind~s+rtal dfs0ute.

The prlnclplo whIch gov~rns repeal by Impl icatlcn Is

de:scrtbod In th0 maxim " gene:ral la specIal tbus non derogant". It Is clearly
_. -. _. ~- ..

explained tn tho fol IcwlnC] words of Lord Hobhouse In Barker v. Edger

(1895 -9) Al I E.R. 16~2, at panG 1646 in th8 fel lowlnQ terms:

r-!

\ "The Genera I m~x tm Is, '~lGnCra t i a
Si>.JC I i1l I bus non du rogant '. WhGn
tho LGslslaturc has gtvun Its
()ttentlon to a scparatb subject
Clfld maotJ prov 15 Ic'n for tt, the
prc:sIJmlJ't ion's that a subsoquent
,;.v:nE..:ra I onactment is nut 1ntende:d
tu InterfGro with the special
rIle vis I en un I LSS It miJn I fests that
intentlJn very clE:~rly.ft

I\nd wes a~.Jaln ccnsidcrcci by th8 EiJrl r)f Sf-': I bourne, L.e. In tho case of

r--lary Sc;wiJrc1 v. Th~ Ownl~r of thu Vera Cruz (1664) 10 r".c. 59, at ~-,()ge 68:

" 4"_'
;.. ~~..... n -. .~-:

....... ~ ..~

,
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"f'Jow t f () nyt h t nQ beee r tal n 1tis t his I

that wh€:rG: thGrl.: arLo 9l:neral words in
c later Act ~apabl(; tJf .reascnablG and
sens t L I G ap(J 1i cat Ion w~thcut extenol n9
thGm 1,0 "·sut:ja~S'··5TfCcta1-1 y d(:;a I t \'J I th
by 0~rl tar leslsl'dttun, ycu are no+..to
hold thnt earl lor and sp~cial

t<':Cjislaticn IndIrectly r~.u8alcd, alt8r8d
or dercGat0d frum mert;ly by fcrC(; of
such (jt:n0ral w(Jrds, wIthout any Indication
eJf.a ~)artlcu'ar intention to do so."

Tho R80ulatJol'15 .()~ I. have alrtady expressed, are, tn my opInion,

specIal rules ;irovided for contro111nu the olsctpllne and ccnduct 0f

flrLmen, whoreas thG LRID Act pr0vId8s general onactments fer labour

relations, and ~rocudur8s 18 relation to Industrial dIsputes In al I the

essential survicbs I tsted in the First SchedulG of the Act. There Is no

doubt that beth 6nactrn,~nts arc net 1ncons i stcnt with 8ach othor and that

eech can bE. ap~1 i(;d accCirrJlng to the IJartlcular circumstances that exists

at any uiven tJmt. There is nothIng whether 8xrressed cr imp'itd In the

LRIO Act that d8r~}nstratos an Intention that the specific rules of discipline

I n the nLgu I at ions shou t d b8 r8iJoa led. Indeed, thE.: d i eta (;f Farewe t I, J.,

In Le\v is v. Bt..rruy (1936) 1 Ch. 274 at page 279 sUtJports the v I ow that ~ere

two ena~!~~~!~ may st~nd togGther, then there Is no indlcatl0n of an
(

impli~d repeal.\

Farbwel I, J., salJ this:

"I t t s \J( I I s\]tt loc1 that thv Cc)urt doE.s nut
const ru\-.; f) IntGr I\ct as r8pea 11n9 an Gar' i E;r
f\ct un less it is i rnross 1L I (; to makc; th~ two
f\cts ur the twc sectIons Gf the: f\ct stano
together i.2., If tho sectlcn of the latbr
Act c~n cnty be sivbn a sanslblu mGanlng if
it is tredtt:ct as impl iedly re~ual tng tho
section cf the earl tur J\ct."

l)~Jr8t... the:refore wt th tho jUd~JmGnts of the Fu II Court, that

the r;rincir-.IE; cypre:ss0d in tho m2xin, "genGralla sr(;cialltJus ncn de;roCjant"
. ~............~.... ._._~-.

is a~lr)l icable tc th(; circurnstC'ncus -Gf thf;~ ins-fant"~asu··anJ that on both

11 mLs of the: prop05 i t Ion put ferwarc. by t,1r. nattray, the: apr:ea I fa i Is.

-j'
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I turn nCJw tc the Incidents (Jut of which the charges of

Insubordlnatl~n and discreditable conduct arose, and therefore to

ground 2 Gf the Grounds of A~~eal which reads as fol lows:

If That the '(~ar n8 d j udoe err(;din hoi rll n~
that thE::: ar;(JG I I ant was i~ro[:qr I y fcund
(Ju t I ty of thG CJther charCics of wh i ch he;
was fuund ~:uttt'{ tn the circumst3nct:Js
In wh (ch the: f\')~F; I 'ant WClS vf f duty In
a ~uL' Ie Gar and the comptaining Fire
Or i ~iadc Of t i ccrs were a I sr~ of f duty en
~ prlvC'lto cccasion in () puLl! Ie bar. 1F

These charges nros(; out of Dn Incident which uccurred In a

bar, ut a t i rr.Q when ne I thor the of f i c~rs, tho cbjGct ("Jf tt~. i nsul>ord i nat lon

n0r the or.>c I 'ant were en duty. Thu words ("II' cDcc11 y s~)sk(;n by the

~

apret lant to the officers namely S~ntor De~uty Superintend8nt A. Henry·

und Deputy Su(:er i ntendcnt L. Cnmerc.n W6 rG as fo I 10\0/5:

"So Gnnu bruk wI strike sah. Of course
oonu bruk wi strike, Oonu over d6h a
w(',rk vii d d I 501 I dar dem n show dem hew
f i o~).:;ra:to f' r~ truck; Lut dem shou I d
a kick oonu In a oonu arse."

"You a traitor".

The thrust of the arJ\.Jt: II ant' 5 camp I c,d nt tn ttl i 5 regard, was

lJased on the ·suLrn l S5 ton that the negu I at 1ens on I y ap{'" y to cl. nduct of

firemen whi 10 en duty, and as In the clrcumstnncos of this cQse, the

apriL) II ant '1/35 of f duty, tho pray i 5 ions of the f~Ggu Iat Ions ~JOU I d not app I y

to his ccndu~t in the tar.

The char9GS resulted from at l~aed breaches of the fol lowing

R8gutaticns:

"25. J\ny rTlc;mber of the: Br Igadc comm Its
an cftGnce aualnst th8se
RC9ulatlons If h8 Is oullty af

(1) discrf~ditallic conduct,
th6t Is tc 52Y, If he
acts in n disorderly
manner or any r~nner

rrujudlclnl to discip
lIne or I jk~ly to brin~

discredIt en thu
rGputotJon of the Brfgude:

,

: ...... I.
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"(2) Insubordlnato or oppressive conduct
that Is to say, If he -

(0) Is InsuLordlnate by word,
act, 0r d~m8anour; 'cr

(b) ..........................
(e) U505 obscen~, Rbustv~, or

Insultln~ IGnJu~90 to eny
<.Jther member of the Br i ~Jad8. II

An examination of tho pruvlslc·ns of tho Rcuultltlcos" discloses on the

f aCG of SGmc nU~Ju I at i c ns that tho breac;hes nosd not L8 cornm I tterJ wh I 10

tho fireman is en dlty". f\ purfect example cf this occurs In r~osulatlcJn

L5 (1) undl. r whieh the aI 'Pto- I I 0nt \oJ a5 c h() rged for disc r ad 1t cb I e conduet •

It Is cbylous that a fireman nOGd net be on duty In order to conduct

hlmsc:l f in such c way ()S is likely to brins discredit on the roputGtlon

of the 8rlg~do. It seems to rna thurefare that In respect of the ch~rg8

for dlscrodlt~Llu con(luct thero is no necosslty fur the oppel lant to have

be8n on duty in ord~r to brlnu him within the ~rOVl5iGns of Regulation 25

( 1 ) I 85 h Is a 1I c9~~d conduct I n the Qrjr, if accopted cs fact wou I d

cdrta'nfy be 11kGJy to dlscre;c1it tho reputation of the P,rJgade.

But Mr. !1(ottrfJY's main contention rclatGd to the chcrge of

insubordination. This questIon ought to bo determined on th8 background

that the F I rG Br I ~j()dc i 5 ~n orGr:ln llat Ion estdt: I Ished ;) Irrost on Jh8 bflS 15

cf a parCJ-ml I Itury structur8 nt3arly <Jkin tc the Jamaica Constabutdry

Force. Indeed Ly vir1uc: of Secticn 11 of thu I\ct the members uf tho

Or I giJd8 on duty at any fire sha I' hcvu the! f,owors, nuthor I t I E:S and

JnYnun i ties 0f constab , us -tc. th(; (:.xtent of oven hay I n~J powers of a""rest

without a warran1 in cert~'n circumstances. If Mr. Rattray Is correct In

his contenticn, then flromcn eculd ~cstpone their acts of insubordInation

to a ttme when th~y are off duty, and thbreby avoId the provis10ns of the

Reoulations. In, my oplnlon;th~t WGuid cr8ate an aLsurd situation, which

would not be In ke2ping with th~ obvious Intention of tho tegisl3tton to

L,~ouldo r4lp~ for malntalnins a dlsclpl 'ned dnd crd€rly 8rlgude.

I.


