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RsSe Pershadsingh, Q.Cs, §k§£lgz_£§£fe, and Miss Mavis Watts for
i ! .

Plaintiff, X,C.,L, Parkinsfg, Q+C., and Horace Edwards, Q.C. for
Defendants.

The evidence whikh .. have heard in this case relates to
a Claim in Trespass vaugh& Ty thé\g}aintiff, Vernal Fable, against
the original defendants, Johr Timcl, Robert Timol, Gabriel Timol,
Clinton Timol, Granville #imol and Patrick Jacksone The evidence
discloses that all the maﬁe defendants are brothers, being the sons
of the female defendants,%Edna Morrison, who was added at a later
stage,s, All the defendants are z»-usins of the plaintiff,

By Writ dated Z%nd of September, 1965, the plaintiff claimed

against the male defendanﬁs.

"jointly and oa :h of them scparat:ly for demages for
trespass, for txat they » Mhursdyy the 8th day of
July, 1965, and | on divere other d:zys and times between
that date and the filing o' this Writ, unlawfully and illegally
trespassed on plaintiff's ¢lose slsuated at Paisley
Avenue in the parish of Cl: rendon containing by
estimation fonr| (4) acres ¢¥ thre:.bouts, ased a tractor
on the said land destroyir;: the p..aintiff's yams,
tomatoes, cucumber, cabbag: s, crlezlu, pumpkins and
melons and other wrongs thea and t..ere did to the

great injury and damage of the Plaintiff."
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The male defendan@s entered appearance on the 8th day of
October, 1965, and subseque%tly the Statement of Claim dated the
10th February, 1966 was fil%d. By this the plaintiff claimed that
he "is and was at all material times in possession" of the above-
mentioned parcel of land, a%d he repeated the details of the trespass
alleged in the Writ of Summdi)nS. By rcason of those allegations the
Plaintiff claimed damages, %t the same time quantifying the damage to
the cultivation caused by tﬁe ploughing up of the crops at~£?77.
In addition, the plaintiff asked for a declaration that he "is
entitled to possession cﬁﬁtﬁe sald land." He asked also that the
Court grant an Injunction tp restrain the defendants from wrongfully
entering or interfering with the said land; and lastly, he asked
“for such further or other Eelief as in the ‘opinion of this Honourable
Court shall seem just or equitabled”

The course of proceedings after that were interrupted for
one thing, by the death of &he late Sir Donald Sangster, the Solicitor
for the defendants, thus necessitating a change of legal representation,

Althdéugh this notice of change of Solicitor dated the 20th day of

September, 1967 was served%on the opposite party, nothing more was
apparently done until Noti#e of Motion to proceed on behalf of the
Plaintiff was filed by M154 Mavis Watts, who was how Attorney-at-Law
for the plaintiff. This w%s served on the defendants, on the 20th
March, 1973, she obtained %n Interlocutory Judgment in Default of
Defences This Judgment byfdefault was set aside on summons taken
out by the defendants, andithey were given time to comply with an
Order that they file and d%liver their defence within fourteen days
of the Order setting asideithe Judgment,

It is observed, that nothing was done by the defendants
between the date of the setting aside of the Interlocutory Judgment

on the l4th March, 1974 and the 7th day of August, 1975, on which

latter date Miss Mavis D, Watts, the Attorney-at-Law for the plaintiff,
|
filed and served a Notice Ff Intention to Proceed, and again took out

Summons for an Order to Prbceed to Assessment of Damages,.
|
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On behalf of the p@aintiff a Summons dated 30th May, 1973
seeking an order to proceed tb agsessment of damages was taken out.

On the 17th August, 1973, by ﬁotice of Change of Representation,

Messrs Silverg and Silvera in&ormed that they were now Attorney-at-Law

for the defendants, Another %ummons dated 26th February, 1974 and
returnable on the 1l4th day oijarch, 1974 seeking leave to proceed

to assessment of damages was}taken out, In the meantime, the defendahts
filed and served a summons d%ted 9th March, 1974, applying to set

aside the Judgment by Defaulq of Defence and that the defendants be

at liberty to defend the act#on by filing a defence within fourteen
dayss Upon this applicationJ the Interlocutory Judgment entered on

the 20th March, 1973, was orﬁered set aside and defendants were ordered
to deliver their Defence witﬂin fourteen dayse. Costs were awarded

against them, |

I will quote the Defence which was filed consequent on the

setting asidec of the Interlo&utory Judgments

1e In reply to|paragraph 1 of Stutement of Claim the

i
I
|
|
|

defendants feny that the plaintiff is or was at

|
any materiah time in possession of the land or

|

premises referred to in the Statement of Claim.
1

24 Paragraph 2Jof the Statement of Claim is denied
and the defkndants say that the plaintiff is
estopped frjom denying the defendant's possession
of the lan% by reason that before the commencement
of this ac#ion in an action in the Resident Magistrate's
Court for 4he parish of Clarendon in Plaint No,
168 of 196?, brought by the plaintiff against the
precent de%endants with the exception of the
defendant, |Patrick Jackson, herein, the plaintiff

|
¢

claimed tre¢spass, inter alia, to the said land

|
referrcd t# in the Statement of Claim and on the

issue being tried on 1llth day of May, 1965, before

his Honour| the Learned Residemt Magistrate,

Iy
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Mr. JoR.iAStWOOd, the Learned Resident Magistrate
found th& plaintiff was not entitled to possesgsion
of the l%nd and judgment was entered for the

(;,} defendanﬂ, which judgment remains in force,

S The loss%and domage alleged are not admitted,

b, Save as is hereinbefore cxpressly admitted the
defendanps deny each and every allegation contained
in the Statement of Claim as fully as though each
were herein sct out and traversed separately.

During the hia%us in thesc proceedings the late

Mr. B.C.L. Parkinson, 7.C., came into the matter as Attorney-at-Law

for the defendants, on thg 25th day of September, 1978, On two
subscquent dates when the matter came on for trial, it was taken

out of the list on the application of the defendants, but on the

usual terms, Thereafter, ion the 26th day of March, 1979, they ohtained
leave that Edna Morrison He added as a defendant to the Writ and

that the Defence be amendgd by adding the following paragraph:

"The defendanté say that Bdna Morrison is the Registered

(”\ Proprietress of the land in question, and has been in
possession along with the other defendants at all times."

This neccessitatied an Amended Reply which I will set out

in extenso so gs to adequately indicate the areas of

contention, and the issueg which have to be decided.

Ta The plaintiff joins issue with the defendants on
their Amgnded Defence and the plaintiff specifically
denies that the Learned Resident Magistrate in

(:*3 Claim 168 ofhﬂé?véaid that the plaintiff was not

) entitled to possession of the land as alleged in
poaragraph two of the Amended Defence. What was
found wasg merely '"Judgment/Defendants, costs agreed
at é 12 12s." The finding upon which this Judgment
was made was that the alleged act of trespass was

not satigfactorily proved.

b
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(1)

(ii)

(1ii)

(iv)

(v)
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As regards paragraph five of the Amended Defence,
the plaintiff specifically denies that Edna Morrison
has becen in possession along with the other
Defendan?s at 2ll nmaterial times as alleged or at
all and %he plaintiff hereby repeats that at all
material times he was in possession as owner of the
land, the¢ subject of this action, and that he still
in such possession.

The plaintiff now admits that Edna Morrison is the
rogistergd proprictor of the land in question and
says further that her registered title was obtained

by fraud of Agatha Morrison and herself.

Particulars of Fraud:

Tn Suit number C.Le 1525 of 1965 (still pending)
brought Ty Agatha Morrison (mother of Edna Morrison)

as administratrix of the estate of William Fable
against Vernal Fable (the plaintiff herein), as
Defendant, Agatha Morrison claims to recover poscession
of the/igig from Vernal Fable thereby admitting that
Vernal F;ble was then in possession;

misleading the Registrar of Titles as to the true
intent and docision of the Resident Magistrate in

Claim No, 168/65 aforcsaid;

William $ablo was the grandfather of Vernal Fable;

any clai¢ that Edna Morrison may allege must be

under an
had no s
nerely a
the inst
knowledg
the form
apply fo
disclosi

Registra

I through Agatha Morrison, but Agatha Morrison
becific interest in the lande. She was
iministratrix of the estate of William Fable;
'nt suit was pending from 1965 to the

> of Agatha and Edna Morrison, nevertheless

:r supported by the latter proceeded to

» the registered title in 1969 without

1g the claim of Vernal Fable to the

r of Titles or the existence of the

1




instant 4

Titles as
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uit thereby deceiving the Registrar of

to the true factse.

(vi) obtaining the said Registered Title by deceiving

and misle

Titles OF

to them &

ading the anpropriate Officer of the
fice concerned and failing to disclose

nd concealing from them material facts

and particulars relevant to the obtaining and issue

of the sdid Title.

b, In any cv
been chta
trespass,
action.

The plaintiff t

Statement of Claim and fur
(a) a dec

said

I should point
the Amended Reply which I
to me at the start of the
opening the case for the p
was amended twice and was
closed by the holding of a
land, the subject matter o
pleadings this land contai
I note that the certificat

five and a half acres. Ho

%ont, the title of Tdna Morrison, having
iined over twelve years from the date of

- has no relcvance or bearing on this

herefore repcats the Claim made in the
ther claims.

laration thet the registered title of the

}and was (a) obtained by ffaud

(b) an order cancelling the
sald Title

(¢) an order directing Ldna Morrison
to deliver up the said Title
for cancellation

(d) an order directed to the Registrar
of Titles to cancel the said

| Title.

but before I proceed with the facts that

just recited was the result of an application

trial on the first day when Mr. Fyffe wvas

Laintiff. So that, in effect, the reply
amended to accord with the facts as dis-
certificate of registered title for the
f thig action. Although according to the

ns by estimation, four acres, more or less.
e of title describes the land as an area of
ﬁ§er, what is important is the boundaries

/1y




of the land.

And, regarding that, there is certainly no dispute,

It is butted and bounded &n the east by land belonging to one Radleing

on the south by the road icading from May Pen to Kingston via 014

Harbour; on the west by th

McIntyre, but is now owned

Plaintiff; and on the north by Artwell Gardens.

about the boundaries, Ive

in describing where it is

le land formerly owned by somcone named

by the Housing Trust according to the
There is no dispute
ry witness who gave evidence about the land,

situated gives the boundaries as I have

|
just set out, and it is tﬁis land which the plaintiff says he was in

possession of on the Oth d

poszegsion of this land fz

£ July, 1965,

'om his father, John Fable,

He said that he has been in

died in 1935,

He asks me to accept as true that he was in possession of that land

at the date of the filing of the ¥rit, and, indecd up to the trial.

The plaintiff ﬁold me that his father during his lifetime

owned the land and cultiv$ted the land,

after the death of his f:of
to cultivate the land and|

He describes the land by t

It was a matter of fact that

ther, accg¢ding to the plaintiff, he continued

he has boen in full possession of the land.

'he name of "Out of Sight."

He admitted

that he knew Dgvid Morrisdn, who from all the evidence is now dead,

and has been admitted by #he plaintiff, to have been the father of

Edna Morrison, the newly joined defendant.

David Morrison who died iz
1
father. His widow, Agathd

remained on the land for 1

According to Mr, Vernal Fable,
1 1947, rented one acre of land from his
v, who was the mother of Edna Morrison,

‘wo years aftcr David Morrison's death,

It was after this two years that the plaintiff took full possession

of that piece of land, Hd
plece of land after the tg
hushand. He told me that
with his father while he v
on the land until he was 4
way: "From I was horn ang
grandfather, William Fably

died in 1929, My father

ro years and subsequent to

he was born on the land.

>y were living on the land,
to
sontinued/live on the land

9

» emphasized that Agatha Morrison left that

the death of hcr

He lived there

ias growing up, and, in fact, he remained
righteen years of age and he put it this

| growing uvp my father, John Fable, with my

William Fable

till he died,."



The plainliff said that he himself took full poosession of the

land up to 1960 vhen he left Jamaica and went to England where he
P g

rvemained for threce years. Ie returned in 1963 and T do not know whether

vhat T am going te quote is not hearsay, but I will repcat it. He

i
said that during his stay abroad it was rented out to one Raymond Vynter,
who is wow dead and his vwife used to collect the rental from Raymond

Wynter.s “iell, about four ma;

aftor he retruned from Ingland, the

]

ne lend again and, according to him he

I
e

il

i
plaintiff took posscssion of t
started cultivating again on the land. Now, in 1965, he said that he had
brought a case against the defondants. Those proceedings are those

|

{
mentioned in the deferce., He logt that case. Amongst the defendants

vas Miss Agatha Morsison, w@o as T stated before, is now deceascd. It

" . . - 1‘- ; . N . "
is a fact that this case in the liesident Nagistrate’s Ceurt Ior the

parish of “larcndon resultcd in the Judgement being given opainst the

plaintiff. This was in January, 1965:; but on the 8th of July, 19065,

according to the plaintiff, e was down at his field and on this piece

of land which he describes as “Cut «f Sizht.,” While he was there at

()

|

about 9:00 a.m., he saw the following defendants, John Timol, Gabriel
¥

Timol, Clinton Timol, R»obert Timol, Cyril Timol, Fatrick Jackson, couing
|

along the road. John Tiwmol, was driving a tractor. Gabriel was on the

tractor., Gabriel Timol pullled the gate in to the picce of land. The

plaintiff made it guite clear that he saw seven persons and that Ridna

_Morrison was not pr sent., Although he said he saw seven persons L uwust

observe that at this stoge of Dramination~in-chief he named only six.

When the defendant John Timoll came he started to plough up the cultivation

vhich the pluintift h.d there :

nd, s«id the plaintiff,

"I agked him why heéploughed up ny cultivation. He saia
I am going to kil iyou. Come out of this land., This is
my prandiothor's lgnd.”

The plaintiff, wheh he saw the tractor ploughing up his

cucumbers, cabbuagse patch, plants of tomatoes, the pumpkins, the vines of

melon ond the yams and the c¢hlaloo =nd a nursery which was there,

|3-0




ran out of the land and h
to pull up the tomato sti
was not friendly, it was
of the same day. He was
who is now deade An esti
destroyed. He gave evide
terms of 4777,

He had no inde
regarding the extent of t
Hayles who supported him
the 8th d&f July, 1965, wa
cultivation before that d
on that day. He was in t
and he had gone there on
vegetables from hime Whi
coming along the road. I
been opened by cne of the
who opensd the gate was ¢
Court room at the time he
surname was Timol. He id
on the tractor and drove
the other five porsons we
named Boris" - (who ident
He said he knew Patrick J
These five people all sta
tractor started to plough

up, tomatoes ploughed, an

what unno doing coming tg

(3]

said Y"the other ones I mentioconed started
cks and yam sticks.!" !'"Their attitude to me

hostile." He went back at about 4:30 pem.,

nate was made of the value of the crops

nce which showed the total loss in moncy

pendent evidence in support of his Claim

he damage, although he did call a Mr. Stanley
in so far as the alleged act of trespass on

s concerned., Mr., Hayles said he knew the

aye. He saw the plaintiff in the cultivation
he habit of buying vegetables from Mr., Fable
this Thursday, the 8th of July, 1965, to buy
le he woas there, he said he saw the tractor

t came through the gate, the gate having
brothers; and he said that that brother
allcd Romper, whom he didn't sec in the

was giving evidences He only knew that his
entified John Timol as the one who remained
it into the lande. He went on to say that

re¢ there. "I knew one named Clinton, another
ified himseclf to me as Gabriel Timol),.

ackson also, and another was Cyril Timol,
rtcd to root up the tomato stickse. The

the land. The yam sticks were all rooted

d on his account, Mr. Fable asked: '"Man

plough up my field?" And someone answered,

"I will plougzh up your rgss iustead of the field,for the land is for

my oroanny." I listencd 4

time of listoning to hiu

He struck me s =«

But the nHoint i

there any evidence which

shiftoer

uns that "I am not happy about this witness.'
-
5: regardless of that assessment of him, is

has supported the allezation that the

JL|

accompanied by the Valuator, Mr, Ferdinand Riece,
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male defendants, or any of them, wcent on to this land which Vernal Fable

claim as his,

That evidepce was given by John Timol himself, who

sald that he did drive thg tractor; he did go on the land, and he did

do some ploughings but he

denied that there was any cultivation on

the land whatsoever. He said that his brother, Gabriel, opencd the

gate for him and at the ti
land, he and Gabriel werc
He said that later on the)
evidence, and ganerallx,fr
that certainly two of them
has been giving me some pr
ever went cn the land on ¢
said that at one stuge I
these who trespassed on me
sevens'  And my doubts wer
when I listencd to Mr. Hay
Granville Timol, did not m
Gabricl said he was thorey
to John "Ye ment first and
there at about 2:00 pam.,
Robert, Cyril, Patrick cam
nor was Clinton.’t So that
some of them being present
male defendants went therg
1969, T would still have ¥
trespass on the land., Suqg
a right to complai%}and a
couse by these defendants.
the nlaintiff sought to st
What is clear is that alth
Administration in the esta

produced for me to see,

me when he drove the tractor on to the

the
/:

only two of the defendants who were present.

others cames Gabriel Timol himself gave

om the defendants! own side there is evidence
went on the land on that morning. What
oblem is whether all of these male defendants

hat morninge That startoed because Mr. Fable

know Gabriel Timol. He was not one of

" "0n the 8th of July he was one of the

e incruased regarding Mr, Granville Timol

les whose evidence, while it mentioned

ention Gabriel or Robert Timol., As I said,
John sald Gabriel was there. According
in the evening the others came. I left

and when I was bhout to leave they came,

¢e Granville, was not there on that day;
there is evidence about the defendants

¢ and even if I were to say that all the
together on the morning of the 8th July,

o quéstion whether they had committed a

h a trespass would have given Mr. Fable

right to demand payment for any damage
Trespass being a wrong to possession,

rengthen his claim basing it on ownership.

ough he said he had obtained Tetters of

te of John Fable deceased, those were not

|23
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|
:[_might very well have had |some doubts as to how he came to obtain

Letters of Administratioq in the estate of his father, whc was the
illegitimate son of William Fable, but I would have had to pay due

regard to the Letters ¢f |Administration if they had heen produced,
Because, although Mr. Vernal Fable is the illegitimate son of John Fable,
if he could prove that he was in undisturbed possession of this land

for such a time as the Law allows to give him Possessory Title, his
possessicn would be unassailable, He saild that having obtained the
letters of Administration he got his name on the title. He made an
in-giving to the Collector of Taxes, which he produced, and he said

that between 1967 and 1973

"T paid taxes in my name. Before 1967 I paid taxes

|
in the name of Jchn Fablel "

flell, that is one basis ﬂor his claiming the land as his.
|

Another is the¢ fact that he according to him, has been
cultivating the land forisome length of time. He denied that
fidna Morrison was in pos#ession of thiet land at any time. He denied

that Agatha Morrison was |
|

|
Despite this I cannot fail to pay regard to the fact that both

cver in possession of that land at any time.

Edna Morrison and Agatha}Morrison were defendants in the action in

the Resident Magistrate's Court and sacceeded along with the other

then named defendantsa dr. FPable was adamant that he had a right to
|

the land superior to thogright of anybody ¢lsc.

When he was cross-examined by the late Mr, Parkinson Q.C.,
who was then in the casej he said that he does not know that Williams
Fable had two parcels of land. He did not know that one piece is now
Paisley Avenue and the other was called "Out of Sight." 1In fact,
throughout the case he wds insistent that the land which is the
subject matter of this action is called "Out of Sight." He didn't
know that "Qut of Sight!" |is an entirely separate piece of land from
Paisley Avenue and he didn't accept that "Out of Sight!" was cver 702
acres of lande. He didn't know that his grandfather, William Fable

had left by the Will, 7% lacres of lamd for his lawful sons. The

123




The plaintiff denied that

"out of Sight." I have t

Firstly, when Mr. Parkins
get the land from%" he a
any knowledge of William
that William Fable occupi
Then in the next answcr,
did not; nor did Edna Mor
was stated in the Will of
a Will, he said he did no
him as to who lived on th
lived there, but his niecc
denied that the piece of
it had only onc lhouse, A
there were his grandfathe
plaintiff said that David
burial of William Fable,
Exccutor of the Will of y
David Morrison, as Txecut
the land in Mary Fable!s
name on the Tax Roll. Ma
the sister of William Fab
was, therefore the grandm
further gquestions, the an
"Mary Fable di
Mary Fable did

Property at Pa

property at Pa
Agatha Morriso
He denied thnt he cver we

Morrison to he allowed t¢

he sold off any part of the land at

o consider some other answers given by him,.
on asked hims "Where did John, yomr father
hswered T cannot saye." Apart from denying
Fable having made a Will he went on to deny
cd the land along with Mrs. Agatha Morrisone
he said he did occupy the land, but Agatha

rison. When he was asked if he knew what

William Fable, assuming that he had left

& know, Mr. Parkinson continued to press

e lande. He repeated again that William Fable
¢, Agatha Mcorrison, did not live there. He
land had any house on it and then he said
ccording to him the persons who were living
r, his fathcr, his mothecr and sister. The
}Morrison did nct pay any expenses for the

He did not know that David Morrison was
illiam Fable; nor did he know that

or, scnt John Fable to pay the taxes on

name, instead of which John Fable put his

ry Fable, I may point out at this stage, was
le, and the mother of Agatha Morrison, She
other of @dna Morrison. He was asked certain
swers to which I have noted here.

cde She was the grandmother of Edna Morrisone

leave Agatha Morrison in charge of the

isley Avenues '"Not so that when

l

Agatha Morrison died Sdna Morrison in charge of the

isley Avenue. MNot so that when

n remained in possession of the land.

'nt nnd soupht pormission from Agatha

» plant peas "over the gully" - apparently there

is a gully traversin, thd lond, ‘

124
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He also denied that Edna%Morrison interceded for him so that her
mother allowed the plaintiiff to plant peas but just for one crop.
He denied all that; also &hat that was how he came to be on the land,

subsequent to which he started to put a house on the land, and

began to molcst Agatha Morrison and Edna Morrison in their stated

claim to the land.

As T understand the cross-examination it was being put

to him from then - "look &here were two pleces of land, the subject

matter forming the estatcjof William Fable, deceased, and that
|

Agatha Morrison and .dna Morrison at one stage occupied the land

which you are now claiminh." He admitted that at the present time

when he was giving eviden%e nobody was living on the land. He denied
that Edna Morrigon and ot%ers, although they were not living on the
alnd from 1964, were cultﬁvating ite He denied that he ever took a
plough on to the land and%destroyed the crops of £Zdna Morrison and
the other persons who pla%ted on the land, at which she complained,
resulting in a threat by %im that if she came on the land he would
chop her upe He deniecd ahl thate The significance of that, in my
view, is to indicate, to begin with, that contrary to what the plaintiff
has been saying, therc always has been a dispute between himself and
Edna Morrison, and her moLhor in rcspect of the land.

He denied that| he wanted to run a wire fence around the
land and they stopped him@ He said no one could run a wire fencee
He didn't elaborate on thise. Contrary to his declaration, and his
knowledge, that he is thelillegitimate son of John Fable, he went on
to say that, "I did tell [idna Morrison that I was the only lawful son

and the land was mine.' [In the very next breath "I am not a lawful

sone I never tcld them I was the only lawful son." When asked in

morc detail about iQut ofiSight," he sought to distinguish "Out of
Sight!" as he knows it, fr%m a district known as Rum lLane, It was his
view that whether one uses the term "Out of Sight" or Paisley Avenuc
or Palmers Cross to descrhbe the land, the subject matter of the

\

action is still the land| known as "Out of Sight." He was asked these

questions:



i \\.

"You feel, dontt you, that because John Fable was the

O

natural son oflyour grandfather you are entitled to this

land in guestion?

At Ycese
Q: Because that is how you felt those Timols or any
persons ¢onnected to them who came on the land you
used to #un them down with cutlass?
! land
A If they don't come on the _/ how could I run them

down? I!never ran them down." And he restated
|
the basis of his Clzim. WI felt that it is my Parent's lands I did not

tell Defendnants 'so. Ednn%Morrison and the Timols did not plough the
|

land; they 4id not plant ﬂhe londM

|
His denial of the exercisc of any acts which would
contradict hig ownership and his possession of the land will have to
be considered carefully aﬁainst the ovidence given by Edna Morrison
and the other defendants who gave cvidence.
He couldn't say if his son Del ran down Robert Timol with
| land
a machete when he saw Robdrt Timol ploughing the. / He denied that
| in
he was a trespasser and that the defendants,were - / possession,
According to him, he knew | that Agatha Morrison paid taxes for the
land in respcct of one yeir, and Kdna Morrison paid taxes in 1974,
Laving got her name on thy land valuotion.rolle.
I would like to put on record the Will of the deceased,
William Fable, which was ﬂhe subject of Letters of Administration with
|
the Will anncxed, granted to Agatha Morrison on the 16th day of April,
1974, and to note that the grant of Letters of Administration was
previous to e¢ither of the jactions of trespass brought by this plaintiff,
I won't read the Letters Oﬁ Acministration with the “ill annexed,
|
!
cxcept to say that Agatha Morrison is therein described as "of Falmer's
Cross in the parish of Clarendon, widow and sole surviving beneficilary
|

of the said William Fable, dececased.’

Now, the Will reads as follows;
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"The last Willgand Testament of William Fable, native of
Cross District%in the parish of Clarendon, island of
Jamailca, county of Middlesex, let, I am a widower, 2nd,

I am in my sou%d mind, knowledge and memdry say that

owing to the uﬁcertainty of living and when I will die

have made thisjmy last Will and Testament, hercby revoking
any other Willjhithertoforo made by mec. 3rd, I do will

and beqgueath t% my five sons, "George," "Charles" and

Thomas Fable™ {lawful sons) John and William (Bastard sons),
the piece of l#nd known as OQut-of=-Sight, 4th that the

piece of land %nd two (2) houses at Cross District now
occcupied by my%elf and niece (Mrs. Agatha Morrison) is
belonging to m#self and wife Mary Pable, my sister,

Mrs. Agatha Maﬁrison, mother my fessessset. Houscs must

be ian Heir unq assigned after my deathe 5th the seven
acres known as%Out—of—Sight must be divided as foullows:

Half (}2) acre Ho Georre and Charles Fable, One and a

half (1}%2) acreé to Thomas Fable, my lawful son; Four

(4) acres for iohn Fable and half (}2) azcre for William Fable,
my bastard soné. 6th: I appoint Messrs. David Morrison

and “illiam Mcﬁeod my only executors and that during my

life I can disﬁosc of any portion of Qut-of-Sight or
otherwisco 7th:§ If my son, John Fable who is supporting

me were to dieibefore me, his portion of Out-of-Sight land
must he given ﬁo his children Adina and Vernal Augustus Fable,
dth: 1In suppoﬁt of what mentioned in said Will, now set
signature in t&c presence of the below-mentioned witnesmces
this 25th day %f Dcecembory, One Thousand, Nine Hundred and
Twenty-three (ﬂ923) 9th: Signed, sealed and delivercd in

the presence of these witnesses: William Fable,
|

David Morrison,%william McCleod, James Tully, (his mark)

Hitnesc: G« Anderson.
i

Apart from the hescription of the rcal estate in the Will,
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I heard evidence from Edﬁa Morrison and Mr., Eli Sampson to the

effect that ”Out-of-SighQ” is an cniirely different picce of land
from the land which is tﬂe subject matter of this action. As I
understand the evidence,?whon you are coming from May Pen, going
towards 01ld Harbour on tﬁe main road, you would reach an intersection
formed by that main road%with the Rosewcll main road, This last

intersection is on the l@ft hand of the May Pen/0ld Harbour main road.

Then you weuld have to tﬂavel some distance up Rosewell Road, after
which another intersection is reached, this time with the Roscwell Road
and a parochial road and @ne would walk along this parochial road,
which is known as Rum Lank, to reach "Qut~of-Sight.! Whether
fout~of-3Sight" is a distrgct or a property, T have nc doubt in my
mind that "Qut-of-Sight? ﬁs an entirely different piece of land
from the land at Palmer's%Cross, the subject matter of this action,

I cnguired intﬁ whether there was any difference between

|
the name Palmer's Cross aphd Faisley Avenuc and it was Mr. Sampson

who informed me that Paisﬂey Avenue 1s the main road referred to

earlier which bisects what was Palmer's property. I understand that

Palmer's Cross is really the name of the Postal Agency for persons

living in Cross District and surrounding districts. I don't think
|

I need go into any more d&tail about the geography and the name of
the district. What I anm ¢onc¢rned with is to say that there is no
doubt at all in my mind that the "Out~of-Sight" referred to in the

Will of William Fable is @n entircly different piece of land from that
referred to sccondly in tﬁe will, and in my view, I identificd that

second piece of land withithe land the subject matter of this actione

Therefore one of the quesﬁions I ask myself is why is it that

Mr. Vernal Fable, the pla#ntiff, was mo intent on insisting that

Out-of-Sight is the name ¢f the land the subject matter of the action.

He brought Mr. Haylcs to day that he knew the land as "Out-of=-Sight."
1
Frankly, I do not belivve Mr. Hayles at all; certainly notu on this

peinte Mr, Hayles came td sustain Mr. Vernal Fable in his attempt to

claim this land. I should peint out that Mr. Sampson has had wide

129



- 17 -

129

knowledge%gnd long acquaihtance with the area, not only ag 2n

! .
employee of the Public Yorks Department but also as a Revenue Runner,

and a Member of the then ?arochial Board for the parish of Clarendon.

He said that the area in which divisicn he served as a Parish Councillor,

is the same division in which he worked as a Revenue Runner and as

a Stone Checker for the Public tiorks Department. That division

included several districti one of which was the district of "Out=-of-Sight
which one reaches by wey 0f Rum Lane from Rosewell main road,

The other mattbr which T asked about is the insistence

|
of Mr. Fable that there were not two houses on the lande. I reject

his evidence outright on that, He said there were never two houses
|

on the land. He is sixty+six years of age. Certainly, I do not

i

|

believe that his memory failed him to the extent that he could be

making a mistakc. I think he deliberately lied to me on that point.

To go back to %he “{ll, oOne of the important things t»o
notice about it is that i% John T2ble died before the testator William
Fable, John's son, Vernal fugustus Fable, was one of the persons who
would succeed to John Fable's sharc, I am satisfied that the plaintiff
is the Vernal Augustus‘Fahle referred to in the Will, John died
after William Fable so th$t the gift over in my view would not have
tzken effects The only land in which John Fable had any interest was

"Out-of=-Sight," and I hav¢ not heard any evidence apart from that

civen by Edna Morrison as to what happened to "Out-of-Sight.' It

was suggested to Mr. Vernql Fable that he had sold out portions of
that land. He denied it,%and my recollection is that Ldna Morrison
did say that he had done $o. Be that as it may, whatever happened to
that land I am satisfied ﬁhat it was o distinct picece of land f{rom the
one which is thesubject m%tter of this action.

The other thin$ to observe about the ¥ill is that in the
fourth paragraph the Test$tor states that there - are two houses on the
land and I think I can ri&htly say that he is saying that those two

houses were at the time of the making of the Will occupied by himsclf,
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hig niece, Mrs, Agatha Moprison, and that the land bhelonged to him-

self and his wife, who was then dead.

He mentioned Mary Fable,
his niece, and I can only
out a position where all
having some interest in t]
interest was a joint inte
Lecause T am not roally iy

o frr as I can find from

She was known as '"Nursey."

his sister, as the mother of Agatha Morrison,
interpret all that as indicating his sctting
these persons were living on the land and

he land, Mr. ETdwards submittced that that
recte I don't know if I can go that far
1terested in interpreting the 7ill except in

its terms what property the Testotor prosumably

had, ccertainly at the time of the moking of the Will, and at lLis dcath,

In examining the documents lodged in support of her

application for Letters of Administration for the Will annexed, I

obscrve that the Inventory submitted by Agatha Morriscn stated two

pieces of land according as they arc described in the Will., As

late as 1977, the propcrty which formed part of the estate of the

deceased, illiam Fable isg described in the terms of the two pieces

of land.

3

On the death of Mr. William Fable, David Morrisen and

William McLeod, the twe named Executors, if they were alive - and

certainly Mr, David Morrison was alive at that time - were the persons

entitled to deal with the

What I am trying to point

legal estate by virtue of their Executorship.

out is that when David Morrison failed to

apply for Probate even yecars after the death <f William Fable, it

was certainly compnetent for another person rightfully entitled to

apply to administer the eqtate, this Agatha Morrison dids. As I said

before she obtained Letters of Administration with the Will annexed,

Mr., Edwards reqted the c¢ffect of this on the doctrine of

Relation Back, Mr. Fyffe

said that the doctrine of relation back

wouldn't apply where therg are vested interests acquired between

the time of the death and

the obtaining of administration. IHe

depended on the decision df the Court of Appeal in Fred Long and Scon Ltd,

Ve Burgess 4T9597 1 KB, 115, T am mindful of the fact that the

doctrine ¢f Relation Back

of Tetters of Administration must only be

anplicd to protect the estate from wrongful injury occurring betwecn
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the interval of the deatﬁ and the granting of the Letters of

1
Administrations I am algo aware of the limitations on that doctrinc,
| to
that a title cannot rela#e back if it is a title/something which

has perished or has been%extinguished without fault or wrong on the

part of anyone during th¢ said intervale This was Mr, Fyffe's

point that the principleiof relation back cannot be applied to

invalidate interests vaﬁired during the said intcerval. One must
%
here observe that the operative phrase is "lawfully acquired."
But, it has b¢en argucd for the plaintiff in this case,

"] was undisturbed because I woas cultivating thus exercising possession,™

cr s . ! .
and it is part of his case that that possession was for upwards of
I

twelve yearse I am not dverse to dealing with this question of whether

mere acts of cultivation are sufficient to prove sole possession,

I start off wﬂth the authority of West Bank Estates Litda,

v. Shakespeare Cornelius [Arthur and cthers (1967) A.C. 665. This

was a judgment delivered by the Judicial Committee of the Privy

Council on Appeal from the Federal Supreme Court which itself heard

an Appeal from a judge of the Suprzme Court of the then British Gulana.
While I must concede thag Guyana Law, docs not have the same common
law foundation as Jamaic% law, 1t seems to me that the opinion of
Lord Morris of Borthf—y—&est, Lord Hodson and Lord Wilberforce
contain matter germane t4 some of the issues raised in this case.
1
The respondents scught t@ support a prescriptive title by, among
other things, evidence oﬂ cultivation,
Quoting from ﬁago 677
"The lcarned iudge, as their Lordships read his judgmcnt,
applied his mﬂnd correctly to the question whether the
respondents h%d proved "sole and undisturbed possession,
user and enjoyment" of the disputed strip. As the
Federal Supre@e Court itself stated, these words convey
the same mcaning as possession to the exclusion of the

true owner. 1he learned judge gave recognition to the

fact that what constitutes possession, adequate to establibh
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a prescriptive klaim, may depend upon the physical characte-
ristics of the iand. On the other hand, he was, in their
Lordships vicw,soorrect in regarding such acts as

cutting timber and grass from time to time as not
sufficient to prove the sole possession which is required:
in this case he was supported by the Canadian cases of
Sherrep ve Pearson (1887) 14 S.C.R. 581; McIntyre v,
Thompson (1901) 1 Ont L.Re 163; and McInnes v. Stewart
(1912) 45 N.S.ﬂ. 425 znd by the English case of Williams
Brothers Direct Supply Ltd v. Raftery /1958/ 1 Q.B.

159 following Ileigh v. Jack (1879) 5 Exd 265 C.A, The

acts were, as he put it, not inconsistent with the enjoyment

of the land byithc person entitled,

"The Federal Sdprmme Court derived a different conclusion
i

from the evidedce: they held that woodlands and rough

country can be%usoful to a farmer if they afford natural

1
products which lhe wishes to take from time to time,
|

i I
leaving it to %ature to replenish her wen supplies. The

respondents had, in their view, proved that they had .
made what was %or persons of their means and class normal
user of the 1a4d up tc the line of the southern ditche
This does not gppear to be a correct approach to the
evidence, Adm%tting the utility of the respondents!
operations, and thet they did what was normal for small

peasant farmereg, this still does not establish a sufficient
degree of sole|possession and user to satisfy the Ordinance,
or carry the matter beyond a user which remains consistent

with the possegsion of the true owner. What is

sufficient degree of sole possession and user must be
measured according to an objective standard, related

no doubt to th¢ nature and situation of the land #nvolved

but not subjecf to variation according to the resources

|

oY status of the claimants."
|
i
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There is an important aspe@t of the plaintiff's case, which is

further exemplificd by thciargument of Mr. Fyffe, that the plaintiff

had acquired a possessory aitle. Apart from adverting to the

absence of the Letters o Administration to the estate of John Fable,
|

which the plaintiff said hé had ~ the non-production of which has

not been satisfactorily exﬁlained ~ I must be guided by the remarks

|
of LordDenning Mu.R., in th@ case of Wallis's Clayton Bay Heoliday

Camp Ltde, vs Shell-Max and BePs L d., (1974) 3 % ,L.R. 387 at pages

392% to 393A:
"Possession by itself is not enough to give a title.
|

It must be adversc possessicn. The true owner must have

discontinued po%session or have been dispossessed and
another must ha%c taken it adversely to him., There
must be something in the nature of an ouster of the
true owncr by the wrongful possessor. That is shown

by a series of ¢ases in this Court which, on their very

facts, show this proposition to be true:-

Mhen the #ruo owner of the land intends to use it
for a particula% purpose in future, but meanwhile has no
immediate use fbr it, and so leaves it unoccupied, he does
not losc his tiftle to it simply because some other person
enters on it anb usaes it for some temporary purpose,
like stacking mﬁtcrials; or for some seasonal purpose, like
growing vegetables, Not even if this temporary or scasonal
purpose continues year after year for 12 years, or more:
see Leigh ve Jack (1879) 5 Exd D. 264: Williams Brothers
Dircct Sunply Ltdas, v. Roftery (1958) 1 Q.B. 159; and
Techild Ltd., v. Chamberlain (1969) 20 P & C.R. 633,

The reason is qot because the user does not amount to
actual poscsessions. The line between acts of user and
acts of possesgion is too fine for words, The reason
behind the decisions is because it does not lie in that

other personts mouth to assert that he used the land of

his own wrong 4s o trespasscre Rather his user is to be
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licence or permission of the true owner,
I

By using the 1a@d, knowing that it does not belong to

him, he impliecdlly assumes that the owner will permit it

and the owner bj not turning him off, impliedly gives

permissions And it has been held many times in this

Court that acts

fdone under licence or permitted by the

owner do not give a licensee a title under the Limitation

Act 1939, They

do not amount to adverse possession:

Sec Cobb ve Land (1952) 1 T.L.R. 1037; British Railways

Board v. GesJ, Holdings Ltd., March 25 1974: Bar Library

/]

Transcript No., 91 of 1974 in this Court.

Now, what Mr, Fyffec had arzued was that according to the

evidence of the plaintiff, he had acquired a possessory title to the

land having been in possession of it from 1935, the year of the death

of his fathcr, »nd he had

been undisturhed because n

bt only was he cultivating the land, but

he was paying taxes .on th¢ lande Apart from Mr. Stanley Hayles, the

plaintiff called Mrs. May

rauswell, who was formerly Mrs. Ashton.

|
She said that she and her fhen husband occupied land next to this

land the subject matter of
year 1957 to 1963, she uso

wifes, They uscd to cultiv

the actione. She said that between the
1 to buy vegetables from Mr. Fable and his

1te those vegetables and other ground provisions

on the land in question, $he used to traverse the land as a short cut,

to get from the main road where her restaurant was to her lande.

I am not dispos

bd to disregard the evidence regarding the

plaintiff cultivating on this land. The evidence for the defence is

that he ncver cultivated o
that he never cultivated o
for some time the two grouy

wrangling over this land,

n the land, but I am not digposcd to say
n the land. What I am clear about is that
ps of claimagnts for the land have been

and that before 1965 this wrangling had

{

been going on for some tin
|
in the 1950t's, and I have |

i
over the land never ccascd
|

€e Miss Morrison said it started from before
no doubt in my mind that this contention

from the time it began previous to 1965.

/3¢



I am inclined to the concl
tion why Agatha Morrison ¢
Will annexed to the estate

In addition to
the cultivation, I have to
the brother of the plainti
Mr. Smikle is eighty=-one y
evidence clearlys, Vhether
its clarity is another mat
Mr. Smikle said identifyin
is the true position. i d
even assuming that Mre Ver
still have to be mindful o
from everything that I hav
over the land; and that in
Mrs. Agatha Morrison.~

B this end I w
of relation backs The exe
annexed is thereby enabled
estate of the deceased, an
which is in possession of
act of trespass as would s

authority of Shirley Camph

[ il 2 .:) sk -

ﬁsion that it wa because of this conten-

btained Letters of Administration with the
of William Fable, the deceased,

the evidence of Mrs. Causwell's regarding
consider the evidence of Vincent Smikle,

¢£/thke coreful note of the fact that

zars of ages Despite this he gave his

I believe the evidence or not despite

ters Certainly I dontt accept that what

3

7 "Oout~-of-Sight" with this piece of land
on't accept that at all.e In any event,
hal Fable was cultivating the land, I

f the rcasonable inference to be drawn

2 heard; that there has been some dispute

the forefront of that dispute was

ould here deal more fully with the doctrine
cutor or the administrator with the Will

to preserve the property belonging to the
d the entry of the executor upon the land

a squatter or a trespasser is not such an

ound in damages, For that I‘have the

Jamaica Law Reports 952, w
regarding land occupied by
deceased owner, She contd
had given this land to hex
a Will in which he named f{
This Will was duly probatc
of the land of the deceasg
upon the land occupied by

thereofe« In the Court bel

evidence of the respondent

e¢ll against Pearline Jackson, (1972) 12

here the Court was concerned with a dispute
the plaintiff, the commonelaw wife of the
nded that in his life time the deceased

; but unknown to her, the deccased had made

he appellant, his lawful son, as an exccutor.
d and in exercise of his right to possession
d, the appellant, the executor, entered

the respondent and effectively took possession
ow the Resident Magistrate accepted the

/common~law wife of the deceased owner, and
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on the basis that it was supported by inferences which he felt free

to draw from facts found by him that the land had not been mentioned

in the deccascdt's Will and

from the tenants; whereas

that the respondent had collected rent

the appellant had made no attempt to do

so since his fathert's death, he gave judgment for the respondent.

The Court of Appeal set aside the judgment, stating that it was

clear that the appellant had entered the land in pursuance of his

right to immediate posmession thereof by virtue of the Will and could

not be guilty of an act of

I would like to

trespass in so doing:

guote from the judgment of Fox Je.Ae in

Shirley Campbell and Pearline Jackson (1972) 12 J.L.R. 952 at page

953, beginning from letter

1 to page 954 letter C,

"Tt is clear and elementary law that the person who has

the right im law to immediate possession of land, does

not commit a trespase when he enters upon that land

pursuant to the

exercise c¢f that right. Such an entry

has the effect ¢f extinguishing the right of any person

who may be in adtual possession of the land at the time

of entry., This

is s0 becausc of the superiority of the

title of the peyson who is in law entitled to the

immediate possession of the lande

the doctrine of

Indeedy by virtue of

the right to immediate possession is deemed upon entry

to be in actual
accrucd,

who is entitled

The pgramountcy of the position of the

possession from the date when his right
person

to possession was explained by MAUL J., in

Jonés V. Chapman (1847) 2 Exch. at p. 821) thus:

"As scon as a person is entitled to possession,

and enterg in the assertion of that possession

the law immediately vests the actual possession

in the person who has so entered.

If there are

two persons in a field, each asserting that the

field is his, and each doing some act in the

/126
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assertion
question i

possession

of the right of possession and if the
8y which of those two is in actual

.y, I answer, the person who has the title

is in actyal possession, and the other person

is a tresy
"This passage wy

in Lows v. Telfag

entered upon the

possession the 3
the plaintiff.
held liable in {
S0 that in consj
has possession to the excly

under her, I have to bear 1

fact of his cultivating the

interest in the land, so ag
with the Will annexc¢ds

I will quote frq

asserel!

s quoted by Lord Selborne with approval
ra /I8767 1 A.Ci 4lhi Vhen the defendant
land in exercise of his right to

ctual posscssion was in him and not in

The defendant could not therefore be

respass to the plaintiff,”

dering the question of whether the plaintiff
sion of Agatha Morrison and those claiming
hose remarks in mind because the mere

land does not by itself give him any

» to exclude the rights of the administratrix

m another case, this time the Jjudgment of

Mre. Justice Waddington in ?mmanucl Levi Miller and Rupert Miller v,

the Commissioner of Lands,

preface the quotation that

(1968) 10 Jamaica Law Reports, 426. I

I am going te read with this: that ground

IIT before the Court of ippeal stated that the learned Resident

Magistrﬁyg failed to consic

had been in quiet

ler the position of Absalom, a person yho
said parcel ‘(}

undisturbed possession ¢f the/land in dispute

and through whom the defendants went into possession.

Reading from page 429 letter D,

Mrith regard to
plaintiff had n

ground theee, it was urged that the
»t discharged the onus of proof which

was on him to prove that he was in possession of the

land at the material timee

Counsecl submitted that

this was an action of trespass and that the gist of the

action was poss
succecd he must
land.
cited the cases

sssion, and for the plaintiff to
prove that he was in possession of the

In support of this submission, learned counsel

of Fairweather v, St. Marylebone Property

Cosy Ltde, f196B/A.C, 510; /1961/ 411 E.R. Rep.

288 Cooper Ve C
Ltd. v, Lyall /
/1881 - 85/ 21T
L1l E.Re Reps 1

rabtree; Wallis ve Hands and Chowood

1930/411 EeRe Reps 4023 /1930/2 Ch. 156;
B.R. Rep. 1057; (1882) 20 ch. 156;
b3 /1893/2 Che 75.
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The Court has ¢
myself, I do ng
point in issue
to roview thems
for trespass th
possession of 1%
in my view, is
should think, 9
the wetso wvhich

in rrder to det
In this roancet
Mr., Hundell, in
Coes Ltde v. Kni-l

iruce  In that
Defreitas, in <
"The trespass ¢
entered the clg
servants of the
growing in the
the plaintiff £
for the purposg
was that the dd
possession of g
parts of the cl
repelling any ¢
was argued, int
plaintiffs to p
particular spot
were alleged to
The plaintiffs
plaint the part
spots in which
is sufficient 1
defined close 4
spot in that cl

In Jones v, Wil
(1837) A 326 at

"Ownership may
that can be sho
itself; but it
to confine the
which the alleg
evidence may be
provided there
hetween those p
raise a reasona
that the place
the other partg
title to a closg
of ownership in
owner of one pa
other belonged
follows as a ne
may have balks
is a fact to be

"The Court woul
Mr, Mundell, of
/T9677 1 W.L.R,

which Lord Gueé

mwz “

onsidered these cases but, speaking for
't think that they are relevant to the
in the instant case, and I do not propose
There is no doubt that in an action
¢ plaintiff must show that he was in
he land in questicn. But, possession
a question of degree and it depends, I
m the nature of the property and on
the Pl intiff cx-reiscd over the proporty
ccrmine vhether r net he wus in moosession.
y I think thot the crses wvhich were cited by
reply and porticularly the case . f amity Hall
‘tt, Cl rkot Reports 217 ~ro relevant to this
C:50y the letrned neting Chief Justice,
eldiveringy the judgment of the Court said:
omplained of was that the defendants
se defined in the plaint and prevented
plaintiffs from cutting firewood
close and also prevented servants of
rom entering the close from New Road
of cutting firewood. The defence
fendants were the owners by long
everal strips of land in different
ose, and that they were justified in
ntry upon them. For the defence it
er alia, that it was essential for
rove their actual occupation of the
s of the land upon which the trespass
have been committed. That is a fallacye.
having defined by abuttals in their
icular piece of land upon some one Or more
they allege the trespass were committed, it
pr them to prove their possession of that
s a whole and to prove a trespass on any
osea"

liams (1835 -~ 1842) AllE.R. Rep. 4233

Pe 337 Baron Parke said:

be proved by proof of possession and

wn only by acts of enjoyment of the land

is impossible, in the nature of things,

evidence to the very precise spot on

ed trespass made may have been committed;
given of acts done on other parts,

is such a common character of locality
arts and the spot in question as would

ble inference in the minds of the jury,

in dispute belonged to the plaintiff if
dide In ordinary cases, to prove his

e the claimant may give in evidence acts
any part of the same inclosure; for the

rt causcs a reasonable inference that

to the same person; though it by no means
cessary consequence, for different persons
of land in the same inclosurej; but this
submitted to the jury."

d also like to refer to the case cited by
Wuta=0fei v, Danquah /T9617 3 A1l E.R. 596;
1238 & decision of the Privy Council, in

t in delivering the opinion of the Board had
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this to say:
"Their Lordship
establish posse
take some activ
enclosing the 1
conduct which il
type of lande.
which is not be
be done on the
the possession
is against the
lands In these
possession woul
"In Bristow Ve
said:
"There can be n
sufficient, aga
without himself
stranger; that
wrongdoer. The
be sufficient ¢t
or claims under
to recover as a
Upon the strength of these
I have heard to decide whe
of the land to the exclusi
including Ldna Morrison, w
of Agatha Morrison, she ha
Mr., Vernal Fable and by 8t
Mrs, Causwell and by Mr. V
of them had ever seen Agat
defendants cultivating the
that she 24 did her mother
this land from time to tim
and John Timole. Thecre is
plaintiff that Raymond Wyn
plaintiff was abread, Mis
when Vernal Fable took us
land but pure bush. In 1
The same evidence was give

on the land in July, 1965.

cultivation on the land at

s do not consider that, in order to
ssion, it is necessary for a claimant to
e step in relation to the land such as
and or cultivating it. The type of
ndicates possession must very with the
In the case of vacant and unenclosed land
ing cultivated, there is little which can
land to indicate possession, Moreover,
which the respondent secks to :maintain
appellant who never had any title to the
circumstances, the slightest amount of
d be sufficient."

Cormican (1878) 3 App Cas. 641 Lord Hatherley

o doubt whatever that mere possession 1is
inst a person invading that poseession
having any title whatever - as a mere
is to say, it is sufficient against a
slightest amcunt of possession would
o entitle the person who 1s so in possession,
those who have been or are in such possession,
zainst a mere trespasser,"
dicta, I have to interpret the facts which
ther Mr, Vernal Fable was in possession
on of anybody else including Agatha Morrison,
ho claimcd as the beneficiary of the Will
ving died in 1947. The evidence given by
anley Hayles, and for that matter, by
incent Smikle is to the effect that none
ha Morrison, Bdna Morrison ior the other
lande The Defendant, Xdna Morrison, asserts
before her has been engaged in cultivating
ee In this she is bourne out by Robert Timol
denial by them of the evidence for the
ter used to cultivate the land while the
s Morrison hurself said this: "In 1965
to May Pen Court there was nothing on the
965 there was no crops growing on the land."
n by John Timol: t"pure bush and dry grass

It was dry weather and there was no

that time,
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He said: "I drove tractor on the land to clear the land in preparation
for the rain season,®

Now, leaving aside the qu%stion of the cultivation for the time being

I have to remind myself t@at John Timol said he went there, with the
permission and authority @f his grandmother, Mrs. Agabha Morrison,

and in fact although he d%nied that he saw Vernal Fable and Stanley Hayles
there, I am prepared to a@cept Vernal Fable's evidence on this point

as true, when he said th%t when the male defendants came on to the
premises John told him to}leave it because it was his grandmothcr's

lande The question then arises; did they go on to that land to

exercise the superior titﬁe of their grandmother? I so find: when

they went on the land it ﬂas in pursuance of Agatha Morrison's

right, she being the persdn who had her title to the land, that

title constitutcd as it was by the grant of Letters of Administration

with the Will annexed in the estate of William Fable, deceascd.

Looking at all the cevidende which I have heard I find that in so

far as the trespass 1s corncerned, because of the history of the dispute
regarding this land betwe%n Vernal Fable and Agatha Morrison and the
others, the defendants were not claiming to eject Vernal Fable in their

own rights On his story he knew that the male defendints had come

there to lay a claim by r¢ason of their grandmother's interest over-
riding his. A person having the right to possessjon of land acquires
by entry the lawful posse%sion of it, and may maintain trespass

against any person who, b%ing in possession at the time of entry wrong-
fully continucd on the laﬁd.
Mr. Vernal Fable's claim to the land was non-existent not only because
of the terms of the Will, His father did not diec before William Fable

to allow Jgohn Fable to take under the Will, His father death was

after William Fable's deaﬁh, and the father of the plaintiff has nowhere

been shown by evidence to%havo succeeded to this four acres of the

land with which his name #s linked, Indeed he could not have succecded

because the condition forithe land going to him was not satisfied,

If it had been so satisfiéd the plaintiff would, of course, have
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obtained the land to the e%clusion of everybody else. It is necessary

to bear in mind too that if an ownér whe has a right to enter makes
an entry on land his rightjof possession relates back to the time at

which his right of entry ac¢crucd and he may sue for trespass before

his entry. The wrengdoer becomes a trespasser. As I sec the facts
|

. - ( » - *
again, assuming thot there|was a cultivaticn there, Agatha Morrison

had a superior right by vi#tue of the Letters of Administration with

the Will annexed to those #f any other person. She had the legal
title but having the legalgtitle placed her under an cbligation to
distribute the estate acco%ding to the devises in the Will. I have
not heard any evidence rog%rding the dates of the death, (if they are
dead), of any of the benefﬁciaries under the Will. According to

the evidence which I have %eard the c¢nly persons who cutlived the

|
Testator in the terms of spccession after his death were David Morrison,

the Executor, and his wife%Agatha, the niece of the deccased.

In the result,%on the balance of probabilities I am
constrained to find insofar as trespass is concerned, that there was
an entrys. I am not cortaﬂn from the evidence of Mr. Fable that

|

Gabriel Timol was there, [Nor am I certain from the evidence of

Mr, Hayles, that Gabriel Timcl and Robert Timol were prescent.

Mr. Fyffe tried to argue that what Mr, Fable wanted to say
was that Granville was th%re but he did not do any uprooting cf crops,
Well, I dontt know, if I éhould put such a strained interpretation
on ite, “hat is certain i% that at first he said Granville was not

one of those who trespassed on hime Then he said he was one of ®hosc.

I am not prepared at this length of time away from the incident

to say that Granville wasssuch a perscon, and I come to that conclusion
despite the fact that Mr.iStanley Hayles puts him there.

As regards Gabriel Timol and Robert Timol, here again,

as I pointed out before, Mr, Hayles does not agree or did not mention

Gabriel, those two, and I| am not happy about it at all. I said

earlier on that I remindefl myself that John had said Gabriel was there.
Although there is that haziness in the evidénce regarding the last

two, the fact still remains that whether I find that all seven went
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|
at one time or only two weht in the morning and the cthers went later

cn, there does seem to have been some entry on that detes. I will

1
try to deal with the cffects of that entry, bearing in mind the rights
of Agatha Morrison.

—Naw, did they!plough up any cultivaticn? I think there
was cultivation there at the time. Mrs. Causwell, of course, can't

speak about that, =znd although earlier on I made that stricture

about Mr, Hayleg, I am prepared to accept that there was some form

of cultivatione. But, of course, that does not give the plaintiff an
overriding right to the lgnd and I say that in the light of the
rassages which I quoted. gTho upshot is that as far as trespass is
concerned, there was no tﬁespass at all in the sense in which that
term is understood; and, #n the light of the authcorities, no
exoessive force was used.} The defendants were exercising a right
to eject a squatter whicth find Mr. Fable was. He had not acquired
any possegsory title, altﬂough he tried to make out that he was in
undisturbed possession, b%t as I salid before, I am of the view that
there was some dispute ov%r the land for many years before,

Now, I turn toisomething else and this deals with the
obtaining of the register%d titles Much criticism was made by
Mr, Fyffe about this. Th% documents in support of the application
for the Certificate of Repistered Title are all in evidence and it
isntt necessary for me tolgo through them one by one, but I will just
point out that apart from/ what I will coll the formal application,
there arc¢ statutory declaraticns by Edna Morrison and Agatha Morrison,
who was the applicant. There is also a statutory declaration by one
M. Kentish, a teacher. Those statutory declarations each traced the
history of the land as far as those persons knew the land, also the
fact that Vernal Fable hab taken Apgatha Morrison and others to the
Resident Magistrate's Court in May Pen, and that the Resident Magistrate

had given the judgment against him., That reference on the application

was with respect to Plaiﬂt number 168 of 1965. They exhibit, not

only the Plaint nocte, buﬂ the summons with the endorscement of the
|
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judgment by the Rosildent @agistrate. Also the Letters of Administration
with the 71ll ohnexed in t%c catate of “illiom Table, deccascd.
The mp;licnti@ni I h've no deubt, s duly c.asidcsrel by
the rogistrar of Titles, w@o must in the normal course of things have

passed it «n to the Refreds of +itlus. These functionnrics v uld o

due ¢ urse hove cuthorised the -dvertisement of tihe ooplicatien by

i N i N b ST S VP S R o DR . K
At liorrison to bring the lond undcer the Roodstration of Titles Acta

It iz ron: to sy it ony claoim that udna Forricon may have nade nust

be untor ad through /inothle korris-n but that patha keindsen

!
' »7

had no beneficial interes& in the land. The wrong part is to say
Agotha Morrison had no beéeficial interest in the land. She had
legal title to the land aﬁd she could apply for a Certificate of
Registered Title, albeit %he should have done s0o in the name of
beneficiaries., But what Qas her status under the Will; did she have
any risht under the Will?% It seems to me that Administration was
properly granted tc hor. %Sho was identified in the Will and it is
not inappropriate and far%fctched to sugpgest that the Referces must
have considered her statu§ and so have decided that, provided there
are no ohjections to the dertificate of Title being issued, it could
properly be made to Agath% Morrisone. As I have said before, there
was no evidence as to Whaﬁ hapnpened to the other persons at the time
whan she got the Letterso bf Administration. Thereafter she made a
Will noming Ldna her sole &eneficiary. After probate of that Will
was granted the Executor dﬁreoted the Registrar of Titles that,
considering the death of A&atha Morrison the Certificate of Title
should issue in the name o& Edna Morrison.

Mr. IFyffe argued, andit wa@ the pleading by the plaintiff, that
since this case was pendin% from 1965, and since Agatha Morrison

hazd herself brought a suit?agninst the plaintiff for recovery of

possession there was fraud in applying for the Certificate of Title,
| N

because the pendency of thﬁs suit and the pendency of Suit No. Ce.Le 1522
of 1965, should have been ﬁisclosed to the Registrar of Titles.

It is put in this way, thalt Bdna Morrison supported Agatha Morrison
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in the application for Regi

istercd Title in 1969 without disclosing

the claim of Vernal Fable Yo the Registrar of Titles or the existence

of the instant suit, there!

to the true facts,.

)y deceiving the Registrar of Titles as

I have given the submissions of Mre Fyffe careful consideration. I

do not interpret the evidence which I have heard, nor the documents

which I have seen to discover in what way there has been fraud in

Agatha and Tdna Morrison.

in Court on it, and I cann
suits were n t disclosed t
in the application. I nee

of enquiring -what constitq

As a matter of fact, we had much dialogue

bt in any way see that because the pending

p the Registrar of Titles there was fraud

1 not dilate upon the matter to the extent

ites fraud in this sort of application,

except to say that the moment Agatha Morrison obtained Letters of

Administration with the Will anncxcd by the Doctrine of Relation Back,

any claim of Vernal Fable fias c¢radicated and erased in so far as title

to the land was concerned,

held to that view,

"Until I am shown the contrary I will

During the arguments I pointed out tc Mr. Edwards as well as to

Mr. Fyffe the inexactitude with which the first particulars of

fraud were filed and this kbout the pending suit in the Supreme Court

thereby admitting that Vermal Fable was then in possession. What we

must always bear in mind that although pleadings recorded in one

cause are admissible in eviidence to

prove the institution and

subject-matter of such a cause they are gencrally inadmissible even

apainst partics or privies

stated therein.

as proof of the truth of the facts

This statement of the Law is to be found in Vol.

5 Halsburyt's Laws of England, under the title "Evidence," at para.

709, page 387, In addition

I refer to the Estate of Park v. Park

(1954) (1953) 2 All E.R. 408 in which Karminski J, dealt with this

problem - if it is a problem.

Halsbury in support of the

This is one of the cases cited by

principle which I have just read from the

text; so that the mere fa¢t of a claim. being laid for recovery of

possession of land is neither herc nor there,

It doesn't prove
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anything; it is just like

are affidavits filed and/op

Iy

a claim for trespass and unless therc

evidence in support of what is stated

in the Writ of Summons I chnnot use it as evidence of the facts

stated therein.

Incidentallly the file of Suit Noe. CeL. 1522 of 1965,

was put in cvidence, I obsprve that at one time Mr. H.W. Norton, who

was then the Attcrney for the now plaintiff, gave notice =

"Take

Notice that Defendants herein will Proceed against you, the Plaintiff,

after the expiration of one month from the

is no evidence that any further step

. of
that date, the 1l4th/March,

date hereof." There

was taken in the Action after

There was a further complaint by the plaintiff in his

reply that the fraud was of this nature:

registered title by deceiv)
of the Titles Officec concel
concealing from them mater:
obtaining and issue of the
evidence which will by any
accept that what is stated
not
remembers that/only the Reg

professional lawyers. They

to the posts;

that is a statutory requirement.

obtaining the said

ing and mislecading the appropriate officers
rned, and failing to disclose to them and
Lal facts and figures relevant to the

sald title. I do not sce anything in the
stretch of the imagination lead me to
there has heen proved, especlally when cne
sristrar but the Referees of Title are

r have to be such before they can be appointed

I would here like to

say that during his cvidence, I asked Mr. Vernal Fable if he received

any information that an application for registered title had been madee

As a matter of fact, I thir

ik that he was asked that by Mr. Fyffe and

my questicon to him was directed to inquire whether any of the ncighbours

arcund that land ever informed him that application for registered

title was being made by Agatha Morrison.

evidence by saying that he

application and in fact if

have filed a caveat to stop the application being granted.

Let me summarise his
didn't rcad in any newspaper about the
he had known of the application he wculd

My distinct

memory of my recaction to Mr. Fable when he was giving that picce of

evidence was that cven if I could not go as far as to say he was

deceptious, at any rate, my mind was clouded as to what he was saying;
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because if he was interested in this land as he said he was, 1f he
had been in possession of |it, and the nelghbours around had got
notice of the applicationlfor registered title, I have no doubt
that cne of them would ha%e informed him, or somebody would have

x
known and told him about ﬂt. Mr, Fable didntt strike me as a man

who is so ignorant that h$ doesn't know what is happening around
\

him, That may be a very %trong expression of opinion, but I have

. . 1 . . . . . .
scen him., That is another| point in his evidence : ton which I have
t
|
very great disquiet.

I would like to?make a comment on two matters which are
very important in view of ﬁhe findings at which I have arrived,
Mr. Fyffe said that when thc amended defence pleads in paragraph
five that the defence says that Bdna Morrison is the registered
proprietress of the land i% question and has been in possession along
with the other defendants bt all material times that 1s not stating

the facts truly. I agrec ﬁith that adverse comment. Although she

is the registered proprictress of the land in question, except by

the fact that her mother, [\gatha Morrison had legal title to the

land relating back to the &ime of the death of the deceased, William Fable

|
Tdna Morrison did not haveipossession of the land by herself, through

|

her own title in 1956, Ackording to her evidence, she lived on the

land and certainly worked fthe land with her mother. But she did not

have any exclusive right tg the land, and in her evidence, at one stage
she placed hersclf in a very delicate position by denying the fact

that she had sipgned the st%tutory decclarations which were tendered in
evidence and which in fact{had been submitted in support of her

mother's application for rigistered title. I don't know why she made

that deniale. I don't know what she hoped to gain by making that

denial at that stage; but ﬁ must say that later on she cerrected the
impression by saying; ”WheL T denied having signed the documents which

|
I saw this morning while I}was in thewitness box, it was so only becausc

I saw the two different ha%d writings and I said probably is not mine

pbut not to disacknowledge my signature. My head get sickly sometimess"
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I do not think
the c¢vidence which she had
land in contention in the
two parents and according
John Fable lived therc, an
no longcr mamage to take ¢
John died in 1935, John 1
the death of William. ATt
after William's house brok
of my father," according
about a year before John d
which he lived in her foth

It was in 1934
She herself added that apa
rooms after her mother and
in one. She said that: A
father cultivating tobacco
Her father, David Morrison
up to the time lof the dea
legal estate in the land a
Then Mrse. Morrison goes on
in charge of fthe land to ¢
Timol, the father of her c
indicated the supplication
to allow him to plant up p
that he started to make tr
to put cows on the land an
cows would destroy the cro

Sd as 1 come ba
that I am satisficd that c
of contention of this land
his grandfathcr had the 1g

know his grandfather and h

the land. His father, Jok

that that effectively, by itself, destroyed
given, Her father and mother lived on the
suite Children lived there with those

to her while William Fable was alive,

d he took care of William until John could
jre of William. William died in 1929,

ived in the same house as William up to

¢r William died, John lived in that house;

> down, John came and lived in the "'house
to her. William's house broke down after
1cd and that was the period of time during
:r's housee.

that her parents moved from that house,.

rt from John Fable living on one of the
father left the land, Clarence Megie lived
Fter William Fable'!s death, apart from my

, Timolt's father, used to assist."

died in 1947. So there again up to 1947,
th, Mr. David Morrison had the right to the
5 the Exccutor of the Will of William Fable.
to say that fgatha Morrison put the Timols
nltivate and that she went on the land with
hildren. She did plantinge. I have alrcady
hy Mre Vernal Fable to LAgatha Morrison,
art of the lande I have also indicated
ouble before the 1951 hurricanes. He used

d while leading them through the land the
PSe

ck to the finding which I made earlicr on,
learly over the years there has been a lot
e Mr. Vernal Fable, thought that because
nd he was entitled to it, alttough he didn't
c didn't know how his father, Johj,had got

n, could not have got the land by any lawful

5%
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means, considering that the Executor was alive up to the death of

his father, John, and alive after the death up to some twelve ycars,.

I have at this stage not
and recount every little

have been only concerned

gone into a great deal of facts to recite
juestion and answer which was given. I

to put down sufficient information which

will indicate to all interested parties the thinking which I have

formulated on the strenpgth of the evidence which I heard.

To sum=up
the » named defendants has

There is anoth
in this context.

That is

Mr. Parkinson Q«C. and Mr

then, I find that Vernal Fablet!s claim for trespass against

not been made oute
gr matter to which I would like to refer
the attempt by both the late

4 Horace Rdwards, Q.C, that the notes of

evidence in a Resident Magistrate!s Court were admissible without

more upon their being certified to be a true copy of the notes of

evidences I would only 1

ike to say that it is necessary for the

parties to bear in mind the judgment in Charlton v. Reid, 3 West

Indian Law Reports,

T add

that it is always neccessary where dccuments

are necded as c¢vidence that the partics should consider whether they

shopuld not be applied for

comment ;

on Summons for Directions., To make a gencral

for some inexplilcable rcason not enough, or not sufficient

/
use is being made of the Summons for Directions to  facilitate the

easy and early production

of cvidence, and I can only express the

hope that lepgal practitioners will make every effort to pay due regard

to what can be
N4

To sum, then, I

A

against the defendant fails.

asked for on the Summons for Directionse.

find that Vernal Fable's claim for trespass

As regards the claim by the plaintiff

for a declaration that the Registered Title for the said land was

obtained by fraud, I will

not make that declaration because no fraud

in my view has been established, and it may be of use in this respect

to refer to the rccent decision of the Court of Appeal in Enid Timol-

Uylctt and George Timol,

in which judgment was delilvered on December 95,

guidance as to what const

Supreme Court Civil Appeal No. 28 of 1976

1980. This gave some

itutcd fraud in the litigation for Registered
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was

title, The application was under scrutdny in that case/a primary application

in respect of which there are set procedures, not only for scrukiny

of the application and the documents supporting the application but

also for public noticec to be¢ given of the application,

Considering

what I have described as the non-existence of title in Vernal Fable

I do not see that there has

been any fraud.

I will not make an Order, therefore, cancelling the said Certificate

of Title nor will I make an

Order directing Edna Morrison to deliver up

the said Title for cancellation, nor an COrder directed to the Registrar

of Titles cancelling the said Title,

which I reached,

All this fcllows from the findings

There will be judgment for the defendants with costs to be

agreed or taxeda




