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The Plaintiff is and ,vas at all lnaterial tinles in possession of prenlises at

Nornlan Manley Boulevard in Negril in the parish of \Vestnl0reland being the land

registered at Volulne 965 Folio 6] 7 of the Register Book of Titles C'the said

land").

The First Defendant is a company duly incorporated under the Laws of

Jamaica \vilh registered office at Negril and is the registered proprietor of the said

land.
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The Second Defendant is the predecessor in title to the First Defendant f'Or

the said land, havinQ sold the land to one Mr. Lle\ve]]vn Johnson who nOlllinated
~ .

the First Defendant as transferee.

By Writ of SUll11TIOnS dated] 3 July, ]994 the Plaintiff seeks a declaration

• that the transfer of title for the said land in the nanle of the First Defeneant is null

and void.

Specific perfonl1ance of an agreernent for the sale of the said land and

danlages for breach of contract in lieu of or in addition to specific perfornlance

\vere sought against the Second Defendant/Vendor. J-io\vever, Ivlr. lvlcBean f.or the

Plainti ff told the cou11 that the Second Defendant/Vendor was not served and that

the Plaintiff intended to proceed against the First Defendant only.

• The Plaintiff's Case in Outline

The Plaintiff, Mr. Aubrey Faulknor, gave evidence on his own ·behalf. He

called as his supporting witness Mr. Israel Stewart, the husband of the Second

Defendant/Vendor, Mrs. Yvonne Claudius-Stewart.

The Plaintiff is a businesslnan and operates a supernlarket, bar and

restaurant on the Nornlan I\1anley Boulevard, Negril, \Vestnl0reland. By an

agreenlent for sale in writing or evidenced in writing and 111ade on the 3 February,
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1987 the Plaintiff agreed to purchase froln the Second Defendant/Vendor the said

land, which is approxin13tely 0.7 Ian a\vay froIn the Plaintiffs business place.

The purchase price agreed was $ 220,000.00. The Plaintiff stated that he

signed a sale agreelnent at the oftlces of MilhollanD, Ashenheinl & Stone,

• Attorneys-at-la\\l. l-Ie fUl1her stated that he paid a deposit of $ 56,000.00 to Miss

Janet Morgan, Attorney-at-la\v and associate \vith the above nlentioned firnl, who

acted for both parties. The agreenlent \vas not stanlped with the relevant staInp

duty.

Defendant/Vendor sunlS ofnloney anlounting to $ 135,000.00. These 'insta]lnlents'

•
v"ere paid in cash and receipts were obtained .

After the initial deposit \vas paid, the Plaintiff vvas put into possession of the

said land; he had the land 'dunlped up' at his expense and subsequently built three

chattel houses thereon. The Plaintiff did not, however, obtain a registered tit~e for

the said land.

In January, 1993 the Second Defendant/Vendor agreed to sell the said land

to Mr. Llewellyn Johnson who had it transferred to his n0l11inee, the First

Defendant.

!"
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The First D·efendant was registered as proprietor and obtained title for the sa~d

land.

The Plaintiff s contention IS that the prOl11oters/directors of the First

Defendant, Messrs. Llewellyn Johnson and Mr. \Vashington Pearce, had

• knowledge

(a) of the Plaintiff's beneficial interest in the said land

as purchaser;

(b) that the Plainti ff was in possession of the said land

(c) that the Plaintiffhad expended considerable SUll1S

•
of 1110ney on the land .

It is also the Plaintifrs contention that the prol110ters/directors of the First

Defendant not only knew of the Plaintiffs interest in the said land but planned to

deprive hinl of his interest therein by inducing the Second Defendant/Vendor to

sell it to Mr. Lle\vel1yn Johnson.

The Plaintiff is asking the court to find that these acts 31110unt to fraud

\vithin the 111eaning of S. 71 of the Registration of Titles Act and accordingly
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declare that the transfer of title for the said land to the First Defendant is nuil and

void.

Defence and Counterclaim of the First Defendant

Messrs. Llewellyn Johnson and Washington Pearce gave evidence on behalf

• of the First Defendant. They are the pro1110ters/directors of the First Defendant.

According to Mr. Pearce, \vho operates a bike rental place on Nonnan

Manlev Boulevard, Negri}, s0111eti111e in 1992 Mr. Israel Stewart canle to his
..I _ _'

business place and told hin1 that the adjoining property, the said land, was for sale.

l\A,· C'1Cll1"f"l'...j· t" .... 1"'e>'· 1·,,1r1 1... ; ...... +1........· 4·1... ,"" ··~~·I·<;;: ..LP·J·P.U,.] U~·w···j-JP·j· U-£"l "llj -lI", -jJ~f··U~p·-Pl·~l-Y· ·w·_':::Js·' lI..1V"JS'1 vJJ. u l"- VV CU l J U 1 l J1 "- J l V J U J J JJ JJ lJ J a l LJ J c; J c;b ..... "-' "-' "-' ~ "-' ..., u .

Claudius and a 11leeting was arranged between Mr. Ste\V311, Ms. Claudius and Mr.

Pearce at his business place. At that lneeting Ms. Claudius confirnled that she

• intended to sell the property and jnfonned Mr. Pearce that there was a tenant on

the said land, Mr. Aubrey Faulknor, who was the owner of the n10vable board

houses thereon.

On a subsequent occasion Ms. Claudius returned and discussed a purchase

price ofUS$ 67,500.00 for the said land with Mr. Pearce.

Mr. Pearce was unable to lTIeet the full asking price and persuaded Mr.

Llewellyn Johnson to contribute the balance required for the purchase.
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An agreement was reached and a date was set for the paliies to meet in order

to sign a sale agreenlenl. Ms. Claudius infonned theln that her .i\ttoll1ey-at-Iaw in

the sale was Mr. Sinclair of Ripton McPherson & C0111pany, vvhile the Attorney-

at-la\v for Messrs. Johnson and Pearce was Ms. Andrea Rattray.

Before the agreenlent \vas signed, however, Mr. Pearce left the Island in

January ] 993 with the understanding that Mr. Johnson \.vouJd "take care of

business" .

Mr. Johnson tells the court that a sale agreelnent \vas in fact signed between
<..-. "-

hi!11Sel f and the Second nefendant/Vendor on the 18th of January 1993

purchase of the said land. Both parties were represented by their Attorneys.

.f.:t""'\.- t"h,,-,.
JVJ LJJ~

Mr. Johnson avers that the Second Defendant/Vendor again told hin1 that

• the Plaintiff was a tenant, in fact, the agreenlent for sale (Exhibit 5) contained a

tenl1 whereby the Second Defendant/Vendor was required to serve a notice on the

Plainti ff tenninating his tenancy at will. This was done.

]n its counterclainl the First Defendant states that it has been deprived of the

use and enjoylnent of the said land by the Plaintiff s \vrongful occupation. The

First Defendant fUliher avers that the Plaintiff kne\v of the First Defendant's
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intention to use and deve~op the said land for tourist aCC0111111odations as of August

1, 1993 ~ an intention \vhich the First Defendant still seeks to realise.

Accordingly, the First Defendant clail11S:

(i) Possession of the said land;

(ii) DaJllages or 1l1eSne profits at the rate of US$ 25,000. per lllonth

fj-OIll ]S1. August, ] 993 until possession is delivered up;

(iii) Jnterest on such danlages or 111esne profits pursuant to S.3 of

the Law Refonl1 (Miscellaneous Provisions) Act.

The Issues of La\\'

Both counsel are agreed that the issues are as foiloyvs:
~

•
1. \Vhether there is a valid and enforceable a12reelnent

'-

between the Plaintiff and the Second Defendant/Vendor
for the purchase of the said land.

2. Jf so, whether there \vas fraud on the pal1 of Mr. L. Johnson
and Mr. W. Pearce, pronl0ters/directors of the First Defendant,
and

3. 1f so, whether fraud on the part of Messrs. ]oh11son and Pearce
111ay be relied upon to defeat the registered title in the nallle of
the First Defendant, a conlpany incorporated years after the
alleged acts of £i-aud.

~

The First Issue - ]s there a valid and enforceable sale agreement between the

Plaintiff and the Second Defendant

..
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Mr. I\1cBean for the Plaintiff conceded that the Plaintiff cannot rely upon

the unstanlped \vritten agreelnent since S. 36 of the Stalllp Duty Act provides that:

"No instrulnent not duly stalnped according to law shall
be adlnitted in evidence as valid and effectual in any
court proceedings for the enforcenlent thereof."

• However, he contended that the Plaintiff Inay rely on the following to establish a

valid and enforceable agreenlent:......

1. The doctrine of Part PerfOr111anCe

2. The Statute of Frauds - SA - Note or Menl0randu111

(1921 ). p.278 and to Steadll1an Y. Steadrnan (] 974) ] All EJ~. 977 (H.L.). Based

on these authorities he subnlitted that the following acts were su1Tjcient 10

• constitute part perfonnance:

(a) Paynlent ofnl0ney by the Plaintiff totaling $ 191,000. as
evidenced by receipts exhibited;

(b) The entering into possession of the said land by the Plaintiff
with the consent of the Second Defendant/Vendor; and

(c) The incurring of expenditure for ill1provelnent of the
said land and the construction of three board houses
thereon.
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It is counsel's contention that these acts are unequivocal and referable to and

provide proof of the oral contract alleged by the Plaintiff in respect of the sale of

the said land to hinl.

Mr. Earle for the First Defendant argued that for part perfornlance to apply

• five requirenlents n1ust be lnet:

(i) The acts of part perfonnance ll1ust be by the party seeking
to enforce the contract;

(ii) The ternlS of the contract 111USt be ce11ain;

(iii) The agreenlent I11usl be an oral one. Pm1 perfonnance
1'1)1'"11'"1,,1 h{.:) ':l.rl.rlllr-ar11f\ C"u..... , ..... l'll ,,11.... r..-t ;,.., "' ..... ;~.~':>r1 .r..~.,~ r­
~UJJJJ\JL LI~ UUUU~~U LV ':'UY}JJ)' VVJJQl J;) VJJIJllCU JlVJJJ a

written agreenlenL
'-

•
(i v) The acts of part perfOrll1anCe nlust be unequivocal.

(v) There ll1ust be no other equally effectual renledy open
to the Plaintiff such as COlllpulsory purchase or dan1ages.

He referred to Willian1s - Contract for Sale of Land and Title to Land - 4th

Edition, P. 77. Counsel for the First Defendant subnlitted that based on the

Plaintiffs evidence in cross-exanlination he cannot now seek to rely on the

doctrine of part perfonnance.
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As I understand it, the basis of the doctrine of part perfonnance is to prevent

a party \\lho seeks to rely on the Statute of Frauds fronl denying that a contract

exists.

The cou11's intervention is based on estoppel. A party who "plainly

• intinlated by his conduct the existence of a contract could not be allo\ved to shelter

behind the statute" - See Cheshire Firoot and Funnston's Law of Contract, 11 th

Edition, p.21 O.

The acts of part perfornlance 111Ust be such that it would be a fi'aud on the

'"'\r:>,·t A111... 0 A11-.o," ,.... <:>'·1.,' 1A ,·oJ." A .... 1ha C'1n1,,1a ""f-'l:',.,..,,,rJ..,
j-J(..lJ l VJ lJJ\..o VlJJ\...l j--'UJ lJ lV J \..oj)' VJJ lJJ'-' UlUlUl'-' Ul .1 J auu.::'l.

In light of the foregoing it seenlS to ll1e that it vvould be difficult to invoke

the doctrine against a defendant who was not a party to the agreelnent, in this

• instance the First Defendant.

It has been said that if a contract is sought to be enforced against a person

\\'ho was not one of the parties to it, there nlust be evidence both that he pernlitted

the acts of part perfonllance to be done and also that he was at the tinle aware of

the contract. - See Williams (supra), p. 78.

In this case the acts of part perfornlance relied on by the Plaintiff were not

in any way pernlitted by the First Defendant, in other \vords, there is no evidence
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that the First Defendant acquiesced in the acts of part perfonnance. Indeed, the

First Defendant has not sought to rely on the Statute of Frauds, \,'hich would have

to be specifically pleaded - see Ha~sburv's Laws of Ene.land. 4th Edition, Vol. 42

paragraph 27.

Fluiher reason \vhy the doctrine of part perfonllance is not applicable in this

case is provided by the fact that one of the requirenlents referred to at (iii) above

stipulates that the agreenlent in question nlust be an oI~l one. Part PertDrnlance

cannot be adduced to supply what is onlitted froll1 a \vritten agreenlent. - See

1 an1 inclined to the VIevv that part perfonnance cannot be rdied on to

establish a written agreenlent which has not been staIllped vvith the relevant stanlp

• duty and within the tinle specified by the Stanlp Duty Act.

In his pleadings the Plaintiff avers that:

"By an agreel11ent in writing or evidenced in writing or
alternatively by an oral agreelnent as outlined in para­
graph 13 herein and 111ade in ] 987 betwe-en the Plaintiff
and the Second Defendant, the Second Defendant agrees
to sell and the plaintiff agrees to purchase the aforesaid prenlises
for a price of$ 220,000.00 - paragraph 4 of the FUliher Anlended
Statenlent of Clailn." ".
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However, under cross-exaJl1ination the Plaintiff stated that he signed a sale

agreenlent at his lav\J)'er's offices and at the sanle till1e paid a deposit. It is clear

therefore that the contract \vhich the PlaintifT alleges between hinlself and the

Second Defendant was in fact in vvriting. For the reason already stated this

• contract is not adnlissible in evidence by virtue of S. 36 of the Stanlp Duty Act.

In the CirCUll1stances I agree \vith counsel for the First Defendant that the

Plainti ff cannot no\\' rely on acts of part perfornlance to establi sh the existence of a

written contract bet\veen the Second Defendant/Vendor and hinlseJf.

developed by the Courts of Equity to enable a litigant, \vho is unable to clainl

•
danlages for breach of an ora] agreenlent by virtue of the Statute of Frauds, to

obtain a decree of specific perfornlance in certain circunlstances.

The First Defendant has not pleaded the Statute of Frauds as a defence,

indeed, it could not do so as there is in fact a written agreenlent to vvhich the First

Defendant is not a party. In these circunlstances the doctrine of pm1 perfornlance

is not applicable.

Note or J\1eJll0randunl of Agreenlent - S.4, Statute of Frauds
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1\1r. f\1cBean for the plain6ff subn1itted that by virtue of this statute the

agreelllent itself need not be in \vriting. A 'note or 111en10randuI11" of it is

sufficient, provided all the lnaterial tenns of the agreenlent are established.

He contended that in the instant case the receipts, ]JaI1icularly Exhibits 7 to 10

• constitute a sufficient 111e1110randulTI in \vriting for the following reasons:

(a) They contain and identify the parties to the agreen1ent
nanlely Ms. Claudius/Vendor and Mr. Faulknor/Purchaser.

(b) The subject 111atter of the agreelnent is adequately described.
Further or in the alternative there is oral evidence \vhieh
clarifies the identity of the property.

•
(c) A lthough the total consi derat ion is not stated in the recei pts,

there is oral evidence fi·0111 Mr. Fau]knor that the purchase
price agreed upon was $ 220,000.00 .

(d) The receipts were all signed by Ms. Claudius/Vendor or her
authorised agents Mr. Israe] Ste\vart or Mr. Lionel Madouri.

(e) Although no c0111pletion date was inserted on any of the
receipts, the court 111ay in1ply that c0111pletion should be
within reasonable tilne.

Mr. Earle for the First Defendant contended that the receipts in evidence

(Exhibits 7-] 0) do not contain the three essential characteristics of an agreement
!"
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for the sale of land - nanlely the parti·es~ the purchase price and the description of

the land.

Here again J I11ust state that the First Defendant has not pleaded the Statute

of Frauds as defence.

The Plaintiff avers in his statenlent of clainl that he is in possession of the

said land pursuant to an agreenlent for sale. The First Defendant in its defence

does not adnlit this, thus putting the Plaintiff to proof. The Plaintiff nlust therefore

show that he has

Second Defendant/Vendor and

(b) vvhich is enforceable by an action
against the Second Defendant/Vendor.

1 do not intend to spend Il1uch tinlc dealing \vith the first point. The

Plaintiff's evidence of a written agreelnent between hinlse] f and the Second

Defendant/Vendor is not challenged by the First Defendant, indeed, Mr. Earle

relied on that evidence in sUbl11itting that the doctrine of part perfornlance \.\Ias not

applicable to this case.
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In addition to this, the receipts identified by Mr.McBean in my VIew

constitute a sufficient Inemorandull1 in writing of the agreenlent for sale,

supplemented by the oral evidence of the Plaintiff in respect of the missing details.

The more impo11ant point is whether or not the Plaintiff has sho\vn that the

agreenlent for sale of the said land is enforceable against the second

Defendant/Vendor.

The fact that the plaintiff has not pursued his claill1 against the Second

DefendantNendor, or ensured her presence in the proceedings as witness seenlS

somewhat strange.

In considering whether or not there was an enforceable agreenlent bet\veen

the Plaintiff and the Second Defendant/Vendor, lnany questions C0J11e to 111ind.

Was the second Defendant/Vendor in a position to sell?

This to nlY 111ind is the lnost il11portant consideration.

Mr. Earle for the First Defendant contended that there is not a scintiHa ofevidence

to del110nstrate that the Second Defendant/Vendor had any interest in the said land

in February of 1987 when, according to the undisputed evidence presented, the

agreel11ent for sale was signed between the Plaintiff and the Second
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DefendantNendor as she was not registered as proprietor of the said land until

the 22nd day of May, 1989.

The certificate of title (Exhibit 4) shows that the predecessor in title was one

Margaret McKinnon-Schutz, a resident of the U.S.A. There is no evidence of any

• sale agreelnent between the Second Defendant/Vendor and McKinnon-Schutz

having been in existence in February 1987.

Mr. McBean argued that there is in fact evidence froln which the cou11 Jnay

infer that the Second Defendant/Vendor had the necessary capacity to sell the said

land prior to her being registered as proprietor. This inference, he contends, J11ay

be drawn froll1 the following:

•
(i) The consideration as stated on page 2 of the title (Exhibit 1)

is $ 26,000.00. - this is far less than the Plaintiff agreed to pay
in 1987 (i.e. $ 220,000.00). The inference lTIay be drawn that
the Second Defendant bought the land in 1983 or
long before 1987, as Mr. Stewart said in evidence.

(ii) Mr. Stewart gave evidence that the Second Defendant,
his wife, gave hilD a "Transfer Title Act"- this nlust
nlean that he saw a transfer for the said land.

(iii) Mr. Stewart's evidence that there was a caveat lodged against
the title for the said land - suppolied by Exhibits 1 & 2 ­
shows that there was an impedj]nent to the propeliy being
transferred to the Second Defendant, explaining the delay in
transfer until 1989.
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(iv) Both vendor and purchaser were represented by an Attorney­
at-law when they signed the sale agreement. The inference
to be drawn is that the Attorney must have Inade investigations
into the title to the said land and satisfied that the vendor
was in a position to sell.

Let me reiterate that it is not in dispute that in 1987 the Second

• Defendant/Vendor had no registered title for the said land in her nalTIe and

therefore had no legal interest in the said land. Thus it follows that she could only

sell to the Plaintiff whatever interest she herself held in the property, in the

cirCUll1stances, an equitable interest.

inferred, however, if the court is satisfied on the balance of probabilities that an

enforceable sale agreenlent existed in ]987 between the Second Defendant and her

• predecessor in title, thus providing evidence of the acquisition of the equitable

interest in the said land.

The cOlnbined effect of the points made by Mr. McBean at (i) to (iv) above

lnay well be that it would be reasonable to conclude that the SeconD Defendant

had entered into an agreement for the purchase of the said land before 19'87.

Ho\vever, this would by no nleans provide the court with evidence as to the

enforceability of this agreement. Indeed, point (iii) above which deals with the
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existence of a caveat against the title for the said land indicates that other

person(s) claimed interests in the land.

It is lTIy view that on the evidence before the coul1 I cannot find that on the

balance of probabilities the Plaintiff has established that at the tin1e of the sale

• agreement between the Second Defendant/Vendor and hin1self the Second

Defendant/Vendor was in a position to sell the said land or even that she did in

fact have an assignable equitable interest in the said land.
'-' .

'Vas the agreenlent for sale cancelled?

Another question which arises on the evidence, assui11ing that the Second

Defendant was in a position to sell, is whether or not the aI1eged agreen1ent was

•
cancelled.

A letter fi'on1 Ms. Janet Morgan, Attorney-at-law acting on behalf of the

Second Defendant/Vendor to Mr. Kenneth McLeod & Co., Attorneys-at-law for

the Plaintiff dated the 15th day of August ]988 and in reference to "Lands at

Negril, WestlTIoreland, VOlUlTIe 965 Folio 617" reads as follows:

"We refer to yours dated June 28, I 988 Please note that the
agreement for sale 111entions a deposit of $56,000.00. Fron1 that deposit
has been deducted $ 5,500.00 (under special condition 2) for whi-ch your
client must look to our client personally. The agreement lTIakes that abso­
lutely clear, it was on that basis that your client was refunded $ 50,OOO.OD
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Since your client's visit to our finn and your letter under reply, we
checked \vith Accounts and discovered that the total paylnent l1lade
by your client \vas $ 65,500.00, paid as follows:

•
(l) 3.2.87
(2) ]0.2.87
(3) 10.3.87

$ 30,000.00
$ 20,500.00
$ 15,000.00

$ 65,500.00

•

The difference of $ 5,500.00 is the saIne sunl for which your client must
Look to our client directly.
We therefore enclose herewith our cheque for $ 65,000.00 in replace­
nlent of our earlier cheque for $ 50,000.00 drawn in your favour. The
Agreenlent also lnakes it absolutely clear that conlpletion would take place
30 days as offiling of a Notice of Discontinuance in the captioned suit or,
n .... ,"".l... ro.+", .. ro. '1{\ ~ ....... ,n '"'+" ",:.t..A •.~ •• ,~l ~.{'~~~.~~... ~~_: ...... 1__ 1 ..l ..l ...L_ ...
'-JJI VI LJ~IVl~ JV uay~ VI a VVJLJIUlaVVal VI U:1Vc:ctl ctgctJJI::'l LJJC Jd.IJU::S ,:l11U UlaL

Either caveat would have taken place by the 30th June, 1987 (as per
COlllpletion clause and special condition 2).
To date neither of those events have taken place.

Kindly therefore acknowledge receipt of this cheque enclosed herewith
On copy letter hereof and return."

This letter clearly indicates that the sale agreelnent between the Plaintiff and

the Second Defendant/Vendor was cancelled presul1lably because special

condition 2 was not fulfilled.

Mr. Israel Stewali, the plaintiff's witness, stated in cross-exmnination that in

1988 the Second Defendant offered to refund the Plaintiff's deposit, but that the

Plaintiff refused to accept it.
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That part of Mr. Stewart's evidence supports the viev/ that the alleged agreenlent

lTIight have been cancelled, since, as My. Earle contended, a refund nornlally

follows the act of cancellation and it is illllnaterial whether or not the refund \vas

in fact accepted.

Mr. McBean asked the court not to find that the agreenlent I11ight have been

cancelled. To support his contention he refelTed to the nunlerous receipts which

COInpnse Exhibit ] O. These, he contended, show that the Second

Defendant/Vendor received SU111S of Inoney fronl the Plaintiff before and after the

Her conduct, he contended, sho\vs that she accepted that there was still a

subsisting agreenlent for sale with the Plaintiff, long after the date of Exhibit] 2.

It is true that SOlne of the receipts in Exhibit] 0 refer to paynlents nlade to or

to the account of the Second Defendant by the Plaintiff during 1989 and 1990.

It is agreed that 86 receipts cOll1prise Exhibit 10. Of these, 42 cover the

period 89/90. It is interesting to note that there is no reference to the sale or

purchase of land in any of the 42 receipts. None ofthelTI speaks to a deposit for the

purchase of land. Indeed, two receipts dated 16.8.89 and 18.8.89, purportedly
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signed by the Second Defendant/Vendor, refer to lTIOney received "for Israel

Stewart".

The following typifies the rest of the receipts:

Sept. 29,1990

Received [rotTI A. Faulknor the SUln of Five
I-iundred Dollars no cents for cash..

$500.00
100

Per: Yvonne StewaI1

These receipts are not necessarily referable to the alleged agreenlent for the

sale of the said land, as they are not inconsistent with the PJaintiff being a tenant at

• will at the tinle. There is no evidence that the receipts \vere for 111Dneys paid as

deposits in the purchase of the said land.

1t seelns to me therefore that there is no evidence to refute the inference to

be drawn froln Exhibit] 2 that the written agreenlent between the Plaintiff and the

Second Defendant/Vendor was probably cancelled. If there was still a subsisting

agreenlent in place, why then did not the Plaintiff attenlpt to enforce it by seeking

an order for specific perfonnance long before? Specific perfonnance is an
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equitable remedy which TI1Ust be sought without undue delay. It is only after he

was taken to the Resident Magistrates Couli that he filed a \Vrit in the Suprenle

Couli. This \Vrit was not served on the Second Defendant/Vendor even though the

Plaintiff was able to reach her in the U.S.A.

Before leaving the issue of the receipts I Inust l1lention that SOBle of thenl

refer to a loan, for eXaJllple, receipts dated Decenlber 31, 1987 and February 4,

1988 refer to ITIOney received 11-0111 the Plaintiff "for loan".

SaIne speak of l1l0ney b01TO\ved. Approxinlate]y 20 receipts were signed by

1\1r. Israel Stewart or ~v1r. Ijonel rv1adouri and there is insufficient evidence that

these persons were the authorised agents of the Second Defendant/Vendor.

Mr. Stewart adnlitted that at the tinle he signed the receipts he did not have

• power of attorney, which he obtained only in ] 989, quite sonle tinle after the said

receipts were signed by hi111.

The only evidence in respect to Mr. Madouri COBles fi'ODl the Plaintiff

hinlself, who said that the Second Defendant/Vendor s0111etinles sent her

"boyfi"iend'" who signed receipts, too.

The il11portance of Inaking the Second Defendant/Vendor a pa11y to the

proceedings is underscored by the foregoing. I would even venture to say that for
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the Plaintiff to show that he had an unregistered legally binding interest in the said

land he lnust first show that he is entitled to a decree of specific perfonl1ance

against the Second Defendant/Vendor.

For the foregoing reason I anl driven to the conclusion that the Plaintiff has

• not established on the balance of probabilities that there is a valid and enforceable

agreenlent between the second DefendantNendor and hinlseJf for the purchase of

the said land.

The Second Issue - Fraud

]t is now the settled law that the registration of title confers on the proprietor

indefeasibility of his title save for fraud. This is the very basis of the 'forrens

Systenl of registration of land which governs land registration in this country.

• 'Indefeasibility of title' is conferred upon the registered proprietor by sections -68,

70 and 7] of The Registration of Titles Act. Section 7] reads:

"Except in the case of fraud, no person contradicting
or dealing with or taking or proposing to take a
transfer froln the proprietor of any registered land, lease,
lnortgage or charge sha]] be required or in any lnanner
concerned to enquire or ascertain the circUlnstances
under or the consideration for, which such proprietor or
any previous proprietor thereof was registered, or to see
to the application of any purchase or consideration lnoney,
or shall be affected by notice, actual or constructive of any
trust or umegistered interest, any rule of law or equity to
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the contrary notwithstanding; and the knowledge that any
such trust or unrellistered interest is in existence shall not

'-'

of itsel f be inlputed as fraud."

One adverse clainl only is excepted and that IS fraud. Section 71

specifically provides that Inere knowledge of any trust or unregistered interest

• shall not be inlputed as fraud.

Against this background Mr. McBean for the plaintiff sublnitted that

the following acts constitute fraud:

(i) Collusion between a vendor or a vendee to
deprive a person of an equitable interest. For
this he relied on Robertson v. Keith [1870]
1VR (Eq.) 14.

•
(ii) Knowledge of the existence of an unregistered

interest coupled with knowledge of the taking
of possession of the land by the holder of the
unregistered interest and the outlay of Bloney ­
Merrie v. McKay (1897) NZLR 124.

(iii) Knowledge of the unregistered interest coupled
with knowledge that the holder of the unregistered
interest is being improperly deprived of it - Locker
Howlett and Others (1894) 13 NZLR 584 at 595.

(iv) The acquisition of the registered title with a view to
depriving the holder of an unregistered interest of his
rights.

(v) Failure on the part of a registered proprietor to lnake
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enquiries into any possible unregistered interest \\Then
his suspicion has been aroused, for fear of learning the
truth - Assets Co. Ltd. V. Mere Roihi (1905) A.C. 176
at p.21 0 followed in Lvnch et al v. Ennevor et a) (1982)
]9 JLR 161 at 174.

Mr. Earle for the First Defendant sublnitted that the Plaintiff, though

• Inaking general allegations of fraud, has not sufficiently alleged and proved fraud

on the part ofMr. Johnson, Mr. Pearce or the First Defendant.

He further sublnitted that the authorities clearly sho\v that 'fraud' as used in

section 71 of the Re2.istration of Titles Act nleans 'actual' not 'constructive' or
'-

'equitable' fraud. It J11eanS, he contended, "SOJlle dishonest act or oJ11ission, SOlne

trick or 311ifice, calculated and designed to cheat S0J11e person of an unregistered

•
right or interest."

He argued that the actual fraud J11USt be brought hOllle to the person whose

title is ilnpeached to or his agent.

His sublnissions were founded on the following cases - Boothe and Clarke

v. Cooke (1982) 19 JLR 278; Waimiha Sawmilling Co. Ltd. v. Waione Timber

Co. Ltd. (1926) L.R. 101 and Wicks v. Bennett 30 C.L.R. 80 at pp.87-91 and 94-

95; Assets Co. Ltd. V. Mere Roihi (1905) A.C. 176 at 210 Willocks v. George
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Wilson et ux SCCA 53/92 delivered 7th June, 1993; Roberts v. Toussaint

(1963) 6 W.l.R. 43 I at 433; Butler v. Fairclough 23 C.L.R. 78 at 91.

As I understand the sublnissions of both counsel there is no dispute that the

law is that "where there is nothing but knowledge of an unregistered interest, it is

• not fraud to buy." Such knowledge ]nay be an elelnent in the building up of a

case of fraud, but it does not of itself constitute fraud. 'Fraud' in the Act impoI1s

s0111ething in the nature of personal dishonesty or ]11oral turpitude.

The question for consideration is whether the evidence establishes a case of

"fi"aud" as defined above against the First Defendant.

The First Defendant was fanned after the alleged acts of 'fi~aud.' The

evidence is that the agreenlent for sale between the Second Defendant/Vendor and

• Mr.Llewellyn Johnson is dated the ]8th January, ]993. One nlonth later on the

18th February, ]993 the First Defendant was incorporated and was nominated by

Mr. Johnson as Transferee of the said land. The registered title reveals that a

transfer \vas effected to the First Defendant on the] 5th April, 1993. IfMr. Johnson

acted fraudulently as alleged, this court would be prepared to hold that such

conduct would defeat the first Defendant's registered title. This 111ust be so since
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Mr. Johnson could only transfer to his nOlTIlnee sueh interest as he hilTIself

possessed in the said land.

Was Mr. Johnso11 guilty of fraud in purchasing the property?

The plaintiff, said, in cross-exanlination, that he told Mr. Johnson in 1987

• that he had bought the land. According to hinl Mr. Johnson knew that he was a

purchaser in possession. He said Mr. Johnson knew that he was building a 10

bedroolTI house on the land.

Counsel for the Plaintiff subnlitted that the evidence of the Plaintiff

:._...:J:~,." ~,., ,.... ,.... +1 "" ~ 1, ,....",J~r1~ ,....~ +1 ~ ""~ ,.....("1t.If~. 1,,1~.~,.,~~ ".c<-l__ 111~:._<-:-C-C',.,
1J lUlL-au:;,:, JJIVI ~ UlaJJ I JJ~l ~ 1\..1 IV YV l~UbC;; VU LJ Ie: yal l VI 1Vl1. J VI J1 I :::>VH VJ LJ Je: r Jau I LJ J J :::>

unregistered interest.

He contends that the evidence that Mr. Johnson and his Co-director Mr

• Pearce visited the land before entering into the sale agreenlent, and had therefore,

notice of the presence of buildings and persons other than the Plaintiff discloses

fraud on the part of Mr. Johnson.

He relied on a statelnent of Lord Lindley in Assets Co. Ltd. v. Mel4 e ]~oiho

(supra) at 210:

"The nlere fact that he nlight have found out
fraud if he had been lTIOre vigilant and had ll1ade
fU11her inquiries \vhieh he o111itted to lnake, does
not of itself prove fraud. But if it be shown that
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his suspicions were aroused, and that he abstained
from lnaking enquiries for fear of learning the truth,
the case is very different, and fraud 111ay be properly
ascribed to hiln."

As I will endeavour to show later, there is no evidence before nle that Mr.

Johnson's suspicion was aroused and that he abstained fro111 ll1aking enquiries. At

the highest the evidence of the plaintiff and Mr. Ste\vart, if accepted, would

indicate that Mr. Johnson had knowledge of the Plaintiff's interest in the said land

as purchaser. 1 will return to this.

As 111entioned before Mr. McBean for the Plaintiff also subn1itted that

there was collusion between the Second Defendant/Vendor and Mr.

Johnson/Vendee to deprive the Plaintiff of the land. This, he subnlitted anlounts

to fraud. l--Ie relied on Robertson v. Keith (] 870) 1 VR (Eq.) 14 which was

quoted by E.C. Adanls in his work "The Land Transfer Act] 952" p:362:

"CoIIusion between vendor and vendee to
deprive people of their equitable interests is
fi 4 aud within the Ineaning of the statute "

Mr. McBean refelTed to Mr. Stewali's evidence and asked the court to infer

that the transactions betyveen the Second Defendant/Vendor and Messrs. Pearce

and Johnson were done without his knowledge and clandestinely. But even if this

were so, and I mn not saying it was, this would certainly not be evidence of a
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collusion between the Second Defendant/Vendor and Mr. Johnson, as the Vendee,

to deprive the Plaintiff of his equitable interest.

Another submission of Mr. McBean, and in nlY view the nlost \\leighty, IS

that there is evidence that Messrs. Johnson and Pearce knew that the Plaintiff was

• in possession of the land as purchaser, knew of the outlay of 1110ney on the Iand by

the Plaintiff, and knew that he was being inlproperly deprived of it. This, he

contended, is fi·aud. l-Ie based this subnlission on l\1errier v. McKav (supra) and

Locher v. Howlett (supra).

In lVierrier v. ]\rjcKay, the plaintiff went into possession ot~ and erected

buildings on land, under an agreelnent with the then registered proprietor under

the Land Transfer Act for a lease of it for ten years, the lessor and his successors

• to take the buildings at a valuation at the end of the lease and the plaintiff to have

the option of purchasing in case of the lessor selling. The defendant was the last

of three successive registered proprietors of the fee sinlple in succession to the

proprietor who Inade the agreenlent with the plaintiff, each of whonl purchased

with knowledge of the plaintiffs agreelnent, of his possession and of his

expenditure. The plaintiffs interest was never registered.
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It was held by the Suprenle Cou11 of New Zealand that it was fraud within

the 111eaning of Section ] 89 (presuITIably sinlilar to S.7] of the Registration of

Titles Act) of the Land Transfer Act, ] 885, for the defendant to seek to deprive the

plaintiff of his rights under the agreeITIent, and that the defendant Inust perfonn the

• contract entered into by his predecessor in title.

In Locher v. Howlett the sanle cou11 held per RichlTIOnd ] at 595:

•

''It n1ay be considered as the settled
construction of this enactnlent that a
purchaser is not affected by knowledge
of the lnere existence of a trust or un­
registered interest, but that he is affected
by knowledge that the trust is being
broken or that the owner of the unregistered
interest is being in1properly deprived of it
by the transfer under \vhich the purchaser
hinlself is taking."

1\1r. Earle for the First Defendant sublnitted that the decisions of the New Zealand

Court in Merrie v. McKay and Locher v. Ho,,'lett 111ust be seen in light of the

subsequent decision of the Privy Council in \Vainliha SawmiJling Co. Ltd. v.

\Vaione Timber Co. Ltd. (supra) on appeal fron1 the Court of Appeal of New

Zealand.

In the WaiJniha case a proprietor of land in New Zealand, who was

registered under the Land Transfer Act, ] 9] 5 (N.Z.) agreed in 1916 to grant the
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right to cut tilnber on the land to the appellants, who registered a caveat under the

Act in respect of the agreenlent. In 1920 the proprietor sold the land to the

respondents who, in June, 1921, obtained registration of their title.

At the date of that registration a court had declared that the agreen1ent had

• been validly deternlined by the vendor, but to the knowledge of all the paliies an

appeal \vas pending; an order had been nlade discharging the caveat and fron1 that

order there had been no appeal.

The registration of the respondents had been carried through hastily, as it

was thought that possibly an injunction would be applied for. 1n july 1921, the

Cou11 of Appeal declared that the respondents had no valid ground for deternlining

the agreenlent. The appellants no\v c]ainled that the respondents' titJe \vas subject

• to their rights under the agreelllent.

The Privy Council held, affinning the decision of the Court of Appeal, that

the circulllstances in which the respondents had obtained registration did not

constitute "fraud" within the 111eaning of S.5 8 of the Act and that the respondents'

title was not affected by the pendency of the litigation with regard to the

appellants' rights under the agreelllent.
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Lord BuckJnaster, who delivered the judgn1ent of their Lordships, said at

p.l06:

"If the designed object of a transfer be to
cheat a l11an of a known existing right, that
is fi-audulent, and so also fraud Inay be
established by a deliberate and dishonest trick
causing an interest not to be registered and thus
fraudulently keeping the register clear ..
each case ]nust depend upon its own circu]n­
stances. The act ll1USt be dishonest, and dishonesty
111USt not be assuIned solely by reason of knowledge
of an unregistered interest."

In their Lordships' opinion "If knowledge of the interest itself does not

a1Tect a registered proprietor, knowledge that steps are being taken to assert that

interest can have no 1110re serious effect" - p.l 08.

Frotn the cases referred to above and the others cited by both counsel it is

beyond dispute that 'fraud' within the lneanin£ of SS. 70 and 7] of the
'-

Registration of Titles Act in1plies SaIne act of dishonesty which Inust not be

assulned Inerely by reason of kno\vledge of an unregistered interest or trust. It

Inust be strictly pleaded and strictly proved.

The onus probandi 'fraud' lies upon the person who sets it up.

1 111ust therefore look at the pleadings and the evidence in an attelnpt to find

out whether or not the Plaintiff has, on the balance of probabilities, proved 'fraud'
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on the part of Messrs. Johnson and Pearce in order to invalidate the registered title

of the First Defendant.

Having already referred to the evidence of the Plaintiff and his witness, I

\vill now turn to the evidence of the Defence.

Mr. Llewellyn Johnson denied that the Plaintiff told hin1 that he was a

purchaser in possession. He also denied having been told by Mr. Stewart that the

Plaintiff had bought the land. His evidence is that at the tin1e of purchasing the

said land he did not know of anyone else purchasing it. l-Ie said he never knew the

agreen1ent. l-le enquired of the Second Defendant/Vendor as to VvhOJll the

buildings on the land belonged. J-Ie \vas told that they belonged to the Plainti1T,

• but that the Plaintiff was just a tenant. These buildings were not of pernlanent

structure and were 1110vable, according to the Plaintiffs evidence.

I find as a fact that Messrs. Johnson and Pearce were expressly told by

Miss Claudius, the Second Defendant/Vendor that Mr. Faulknor, the Pjajntjff~ was

in possession of the land as a tenant. I also find that it was reasonable for thelll to

accept what they were told by Miss Claudius. These findings are based on the

follo\ving:
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the Second Defendant/Vendor and the
First Defendant has a 'possession clause'
which reads:
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"Possession ~ On c0111pletion
subject to the existing tenancy/
occupation by Aubrey Faulknor"

(2) Special condition (f) of Ex. 5 reads:

"(f) The vendor shall serve or
cause to be served upon Aubrey
Faulknor a Notice to Quit and
deliver up possession of the said
prope11y sold hereunder."

(3) The Second Defendant's (Miss Claudius')
Attorney on the 20th January, ]993 served the
first Notice to Quit on the Plaintiff as a tenant
(Ex. 2). This Notice reads: "1 Yvonne Claudius
ofBel1110unt, Reading in the Parish ofSaint Janles,
the Owner/Landlord oj'prel11ises situated at Negri!
in the Parish of WeSl1110reland HEREBY NOTIFY
YOU that the said prel11ises has been sold to
LLEWELYN JOHNSON AND/OR HIS NOMINEE.

I HEREB Y GIVE you notice tern1inating your tenancy
ofthe above prel11ises. I request that you quit and
deliver up possession ofthe saidprel11ises by midnight
011 the 31~'t day ofJanUal)), 1993.

This Notice enuresfor the benefit ofthe Purchaser,
LLEWELYN JOHNSON AND/OR HIS JVOMINEE
who will aSSUll1e the ownership upon c0111pletion and
shall be entitled 10 exercise all the rights and benefits



35

ofownership at that time.

The reason for the giving ofthis notice is that the
prel11ises have been sold and the Purchaser requires it
for his own use and occupation.

Having received this Notice the Plaintiff did not object
to it, neither did his attorney. This conduct is certainly

• not consistent with his clainl to be a purchaser in
possesslon.

(4) A second Notice to Quit (Ex. 3) \vas served on
the Plaintiff as a tenant. Again no objection was
taken.

(5) On January 29, 1993, the Attorneys for the
~p.r'r\nrl np.tpnrl'::ln1"/\lp.nrlr-w f1\Alc.'c.' rl'::lllcllI1c.'\
L.J""""-"VJ JU .L.J~.J vJ J"-IUJJ LI Y VIJ'-'V~ \J"'''' J,,-JJ ~.JUU\...lJUV J

gave Mr. Llewellyn Johnson a letter of
possession in respect of the said land.

•
The fo]]ovving, in 111y view, also nlilitate against the Plaintiff's cjainl:

(] ) The Plaintiff did not ll1ake any denland on the
Second Defendant or tile suit prior to July 13,
1994 when the First Defendant filed a Plaint
in the Resident Magistrate's Cou11 for recovery
of possession. The Plaintiff told the court that
no attenlpt was 111ade to serve the Second Defen­
dant with the Writ.

(2) No caveat was lodged by or on behalf of the
Plaintiff.

It was the Plaintiff's duty to protect any equitable interest \vhich he 111ay

have had by lodging a caveat on the title to the said land. The absence of such
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caveat at the time of the negotiations between the Second DefendantNendor and
'-'

I\1r. Johnson lTIay also have led I\1r. Johnson and his attorneys-at-law to fonTI a

bona fide view that the Plaintiff had no agreement for sale or that, if there ,vas an

agreenlent, that it was not valid - see Oertel v. Bordern (1902) 2 S.R. cases in

• Equity 37 at p.48.

There is no credible evidence that Mr. Johnson knew that the Second

Defendant was breaking an agreen1ent between the Plaintiff and herself or that the

plaintiff \vas being ilTIproperly deprived of any interest by the transfer under which

his n0111inee, the First Defendant, was taking.

Mr. Stewart's evidence that in 1988 he told Mr. Johnson and Mr. Pearce of

the Plaintiffs possession as purchaser is not credible. But even if this were so, the

• 111ere knowledge of the unregistered interest '"shall not of itself be ilTIputed as

fraud." The Plaintiff has not established that Mr. Johnson knew that he "had

outlaid or expended lTIOney on the said prenlises as purchaser and fraudulently

planned to deprive or cheat the pI ainti ff of the sai d interest."

I agree with Mr. Earle that there is not one scintilla of evidence that Mr.

Johnson fraudulently induced the Second Defendant to cancel the sale to the

Plaintiff and to sell the said prelTIises to Mr. Johnson.
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I therefore hold that 'fraud,' as alleged in the plaintiffs statelnent of clailn,

has not been established by the evidence.

The Counterclaim

The First Defendant has counterclaiIl1ed for:

• (i) Possession of the said land and pren1ises;

•

(ii) Danlages or Inesne profits at the rate of U.S.
$25,000 per 1110nth fron1 1sl August, 1993 until
possession is delivered up;

(i ii) lnterest on such dan1ages/n1esne profits pursuant
to section 3 of the Law Refornl (Miscellaneous
Provisions) Act.

(iv) Costs.

The evidence of Mr. Johnson and Mr. Pearce, the directors of the

First Defendant, is that they had planned to build 20 one bedroonl villas

with a view to renting theIl1 to tourists. The plan was to start renting the

villas froln the 1sl August, 1993 for U.S.$25,OOO per 1110nth. This figure he

said was arrived at by taking into account periods of "low occupancy and

slow time."

In 1993, the two buildings on the property could be rented to earn just

over U.S.$5,OOO.OO per month. This, he said, was alTived at as follovvs: 7
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bedroonls at U.S.$25.00 per night per rOOITI for 30 nights. He used

U.S.$25.00 because that was the lovvest rate in Negril in ] 993.

They have not yet obtained building approval for the 20 villas; the

application for approval, he said, is awaiting the outc0I11e of this case.

Mr. Earle subn1itted that the First Defendant has been deprived of full

possession of the said pren1ises since August], ] 993, that is, 79 n10nths to

date, entitling it to be awarded dan1ageshnesne profits ofU.S.$l ,975,OOO..()O

(79 x U.S.$25,OOO.OO).

Counsel for the First Defendant also subn1itted that if the court rejects

the above contention, then based on Mr. Johnson's evidence that the lowest

hotel rate in the area is U.S.$5,OOO per 1110nth, the First Defendant would be

entitled to an award ofU.S.$395,OOO.OO (79 x U.S.$5,OOO.OO).

In the event that none of the above is accepted, counsel argued that

regard ought to be had to the Plaintiff's evidence that he now charges $1000

per rOOITI per night.

Mr. McBean for the Plaintiff subn1itted that the First Defendant has

failed to lead evidence to fonn the basis upon \vhich an award for dalTIages

or n1esne profits can be lnade.



•

•

I accept as COITect the following submissions of Mr. McBean:

(]) \\Then an ovvner of land is \vrongfully kept
out of possession the normal nleasure of
daJnages is the Inarket value or rental of
the property occupied or used for the
period of wrongful occupation or user ­
See McGregor on Damages 17th Edition
Paragraphs] 50]-3; Halsbury's Laws of
England 4th Edition, Volunle 27 para. 255.

(2) lfthe person in wrongful occupation ll1akes
inlprovenlents on the land the rental value
should be assessed upon the uninlproved
value - see l\1cGregor on ])anlages (supra)
Paragraph] 503, p.985.

(3) When the Defendant is in vvrongful occupation
or possession of only a part of the land he is
only Jiable to pay the uninlproved 111arkct rental
of the part of the land occupied .

(4) Expenses for the 111anagen1ent of the propeliy
should be deducted fron1 the nlarket rental of
the prope11y and even if there is no precise
figure the nlarket rental should be reduced.
Inverugie ]nvestnlents Ltd. v. lIaclictt 46
W.I.R. ] and Halsbury's Laws of England Vol.
] 2 paragraph ] ] 70 p.460.

(5) It is not sufficient for the clainlant to throw
figures at the Court - see Asheroft v. Curtin......

(197 I) I WLR 1731.

39
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The undisputed evidence is that when the land \vas bought by Mr. ]-ohnson

there were three buildings on it. These \\lere erected by the Plaintiff and are used

as d\velling houses and a shop. Mr. Johnson and Mr. Pearce, according to the

Plaintiff "moved a bike rental shop onto the prenlises". This is not denied. They

• (Johnson and Pearce) also erected a concrete bui Iding.

This building is in front of the three chattel buildings erected by the

Plaintiff. They use this building in the operation of a grocery store. It is therefore

not in dispute that Mr. Johnson and Mr. Pearce are in possession of a pm1 of the

__ =....l 1 __ ._....l
~dlll ldlJU.

The evidence of the Plaintiff is that the bike rental business was 1110ved to

the prenlises in 1993. The concrete building \vas begun in February, 1998 and

• c0l11pleted in Septenlber, 1999.

Accordingly, the Second Defendant cannot be awarded nlesne profits in

respect of the entire property. The Second Defendant is entitled to be awarded

111eSne profits only for that portion of the land occupied by the Plaintiff since the

1st August, 1993.
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There is however, no evidence as to vvhat p011ion of the land is occupied by hiJTI.

Mr. McBean subn1itted that there is no evidence of the unin1proved value of the

said land.

In light of the absence of such evidence, Mr. McBean subnlitted that the

• court should not award any dan1ages except n0111inal d3Jllages.

In point of lavi the Plaintiff, Mr. Faulknor, has been a trespasser fron1 the] sl

day of August, ]993 since the one 1110nth's Notice to Quit served on hin1 by the

Second Defendant expired on the 3] st day of July, ] 993 - see Exhibit 3. It is plain

that after that date, the Plaintiff had no right to continue in occupation. The

•
Second Defendant's counterc]ainl for possession and 111eSne profits 111Ust therefore

succeed .

In the absence of the rental value of the prenlises, hovv should the cou11

assess the 1nesne profits?

I an1 inclined to the view that in these CirCU111stances the court should award

n0111inal dan1ages. This 111ust be distinguished [rO]11 the usual case of 11o]ninal

daJllages awarded \\,here there is a technical liability but no loss - injuria sine

danlDum.
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In the instant case the problem is one of proof - not one of absence of loss

but of absence of evidence of the aITIount of loss - see McGregor on Damages.

] agree with Mr. Earle that it is reasonable and fair to use the Plaintiff's

evidence that he nO\\I eal11S $1000 per l110nth for each roonl of the six bedroom

• house as a basis for arriving at an award for ]l1eSne profits.

As J understand the Plaintiff's evidence, this aIll0unt rel1ects the net inC0111e

per roon1.

This evidence ] 111USt enlphasise, is being used only as a basis for an award.

Mr. McBean, (in fact) subnlitted that the only credible evidence of the anlount

•
\vhich could forn1 the basis of an award is the evidence of the Plaintiff hi111self,

who has actually rented 1'00l11S on the property .

Thus for six r00111S, at $] 000 per roon1 per 1110nth for period 1sl August,

]993 to 151 August, 2000, Inesne profits would anlount to $6,000 x 84 = $504,000.

Conclusion

1. JudgInent for the First Defendant In respect of both the claim and

counterclainl.

2. The Plaintiff to gIve up possessIon of the said land to the First

Defendant within 30 days fro]n date ofjudgInent.



•

•

43

3. Mesne profits assessed at ]$504,000 with interest at 6% fro111 20th

April, ] 995 (the date of service of Counterclainl) to the date of

judgment.

4. Costs to the First Defendant to be taxed ifnot agreed .

Before leaving this 111atter, 1 feel constrained to and do thank both Counsel

for the great assistance they gave the court and 1 C01111TIend lhenl for the industry

and skill and high standard of professionalislTI they displayed .


