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JAMAICA P
IN _THE COURT OF APPEAL m\: v
R.M. CIVIL APPEAL HO: 42/9¢ e oo
BEFORE: THE HOW. MR. JUSTICE RCWE - PRESIDENT =/
TEE HOK. MR. JUSTICE FORTE, J.A. (fad
THE HOW. MR. JUSTICE GORDON, J.A. 1
BETWEEN AUSTIN FERGUSON DEPERDANTS/APPELLANTS

MAUREEN FERGUSCH

AND {CHEISTIKRE BURKE PLLINTIFF/RESPORDENT

Rudolph Francis for Appellants

Roger Davis for Respondent

September 30, October 1 & December 2, 1991

GORDCH, J.A.

On 4th December, 1374 premises 14 Heoylett Svenue. Queensbury

m

registered at Vol. 109% Fel. 233 of the Register Bock of Titles was
registered in ihe name of Marie Fairweather. By instrument of
-transfer No. 254535 the szid premises wsre iransferred o

Myrtle Williams on 1d8th December, 19%53. ©On &th January, 1589 by
instrumeni of transfer lig. 477485 the premises were transferred t
the respondent. The appellants have boen in cccupation ¢f the said
premiéés since Octobar 1874, On 4th May, 158S the respondents filed
a plaint in the Resident Magistrate's Couvrt for the parish of

St. Andrew secking recovery of pussession of the premises from the
»._appellaﬁts. in a ﬁudqment delivered on 1%th Cctebsy, 158% the

lea;néd Resident Magistrate for thes parish cf 5t. hndrew made an
Ordér er possession to be &elivered up on 31st December, 158%.
From this order the appellants appealed and on the hearing,; the
appealAwas dismissed, the order of the court below affirmed and
it was ordered that the appellants deliver up possessicn on Or
befd:e the 38tna Keovember, 1991. Costs awarded to the respondent

wers lixed aw SELE.



The disputz aros2 when the
of the premises, sought to recovex
whe were ip possessiocn.

so the plaintiffs had racourse u

Magistrate'’s Court.

let in possession b

as licsnsses.

v Marie Fairwsa

- -

plaintiff, the registered owner
possession from the appellants

A notice reguiring possessicn was ignored
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proceedings ia

The appellants sougnhi to
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peossession by viritue of the

title of Marie Fairweather the sister of Haureen Ferguson..

Mr. Francis abandoned two of

appeal he cbitained leave

the supplamentary grcunds of

o argue. The third he conceded was un-

arguable so he preoceeded on the three remaining grounds viz:
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On ground & he submitted that

of the Registraticn

unimpeachable.

was transferred to the plainitiff

The learned Resident Magistrate erred
in law when she found that the
Plaintiff/Respendent is the owner of
the premises which is the subiect of
the acliicen, in the absence of the
production of an instrument of Transfer
which it was the Plaintiff/Respondent’s
dury to produce, showing what interests
{if any) were transfsrred to the
Plaintiff/Respondent and by whom.

The learned Resident Magistrate mis-
directad herself in law when she found
in her reasons for judgment that
although no relationship of Landlerd
and Tenant existed between the
Plaintiff/Respondent and the

Defendant /appellants, the Courit was

U

v
only cencernad with the statusg of

the Plaintiff in rsiacicon o the
Dofendants at thet stage withoub going
cn to consider the effect of the
provisions of seciion €% of The
Judicaturs Résident Magizirates Act
con the relationship, having regard

t¢ the respective pesitiong of the

. parties.

the provisions of section &3

of Titles Act made the title of the plaintiff

What he scught to challenge was the interest that

by the transfer registerad on the



oth January, 1989,

"Trans

January z

0f 2% ¢ dez

L. Andrey S

sideration ney T
Thousand Dollarg.®

He submitiad that sootinn o4 of the Registration of Titles

aCt provided how land is fo be transferrsd and thse intersests therein
that can be transfarred. Tne learbpad Resident Magistrats errsd,
submitted, when she said in her judgment that she could not 4G behing

th

]

titls. She had not seen the instrumsnt of transfer lodged with
the title.

He conceded that this point was not taken before the Ccourt
below and also that fraud was nct pleaded as a defence. Fraud is a
Sspecial defence and as such has to be specially pleaded as provided
for in ssction 150 of the Judicaturs (Resident Magistrates) act. On

z¢ simple, thersfore the
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tir. Frarncis' submissions, this S2CRlon i of no applicaticn in this

He certificate of tiile ragistered and
grarted under this ack shall be
impeached or dsfeasible by reason or
on account of any informality or
irregularity in the applicaticn for
the same, or in ths proceedings
Pravious to the registration af the
certificate; and every cartificate

of title issued undsr s
provisions haorein contais
recaived in all couarts
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“ihe particulers therein set forc
of the entry therecf in the Regi
Book,; and shall subject to che g
guent operation of any statute
limitaticons, b2 conclusiva evide
thay the person named in such ce
cate &g the propriavor of oo havi
any sstate oY 1 23t in, oI po
ADPOINT GY Jlspese of the land ¢
described is seised or possass
5ACh gstate or rest v hes

v

Limitacion

LI accepiy ‘}g

Magistrate must have ocaeded under section 8% or §§

Judicature {Resident Magistrates) Act. de further said that oncs

the

the plaintiff went on the land and told defendants that she was
the new owner and that she was seeklng possession from them, and
they replied that they were put there by Marie Fairweather who

bought it in 1874, that that put the plainciff's title in issue.

He relied con Zrnold Brown v. The attorney General .19%¢8; 11 J.L.R.

35. This iz the headnobe:
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: cy had b 1y
dertermined.  In his a he ruspon~
dent's claim che apps ne was
reguired to do Ly s,
Judicature {(Resident
Cep. 17%, stated his
thal he nad an aguica
SUYVAVInG Spouse of i ;
and,. in the alternati
ragpondant was not en
possaesgion The RKesi : 3
heard aovid e from one witness {for
the res t). The appellant called
no witnesses and rested hls case on the
submission,; inter alia, that the
M

Magistrate, by reascen of the
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regpendent’s claim sincs had
arizan, on Lho defence staved by ths
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Th2 respondent sought to rocover
from the appeilant possessicn i a
shgp the rental wWAS
Fé. 3/~ pEr meont pal
Genied that ohs ;
entitlad Lo DOSS:
thst szhe was zh : L
Helds (1) that re w
fide disputs as Lo btitiw.

{11i) that the suction of
wure {Resident Magisirate
Lap. 179, glving zhe Resi
Hagistrate’'s Court juris .
2E whicn limivcs the jur
cases where il LoV

nd doss not s £if
1y evids
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o@ rental was #51 per ann

L
wine Resident Magistrate was not
entitled to draw on his general know-
ladge as to rates, taxes, a‘c. to get

C

off agzinst the rental and so infer that
tne annual value must be under fifty
pounds.

(iv) that section 253 of the Judicature
{Rasident Magistrates) Law? Cap. 179,
Providing that no appeal shall lis in
respect of the dacls;ma of a Court given
UPon any gusstion as Lo ths valus of
any r=al or psrsonal propisty for thes
Marpose of determining ths jurisdiction
cf the Court, did not apply, there
bazing no avidence upon which tho
Resident Magistrate could have coms 1o
tils conclusion.®

had, was sxtinguished when the property was iLransforred to

Myrtle Williams on 1Gth Decembsr, 1887 as of that date the defendants
ceased to hold by virtue of HMarie Fairweather's vight to possession
nd the subssguent transfer on £th Janua iy 1939 to the plaintiff

did not enhance the defendant's positicn. The appellant had becone

& squatter. The casecs relied on by the appsllant, Brown v. Attorney

General and Francis v. Allen are wholly inapplicable and unhclp-

ful to the appellant’'s cause. In Brown v. Attorney General the

appellant claimed he had an equitable title as the surviving spouse




Ry g

the finding of the Resident Magistrate in favour of the respondents

and held that section $5 of the Act applied. in Francis v. Ailen

the dispute was about the sub-tenancy of a shep and the Court of

Appeal allowing the appeal held that soction 96 applied.

The dissenting judgment of Shelly J.A. in Brown v. Attorney

- - o

General was upheld; wichoul any Girscl i

0

ferencs thereto, by

craham-Perkins J.5. dolivering judgment of this court (Henrigues P.,

and Swaby J.A.) in Ivan Brown V. Perris Bailey {1%74; 12 J.L.R. at

€

p. 1333:
"Tn June 195% the respondent sig
agreement o purchase an acre of land
rom M. and was put into possassion
having paid half of the purchase price.
in duc course she paid the balanca and
irn August 1987 she recelvaed a
certificata of title. Up to that time
she had made very lnfreguent visits to
the land. On one such visit in 19€7
she diszcoverad that a b 4 heouse’
had been erected on her land by the
appellant whe told her that he had sone
money for ¥. “in connection with land’.
She told the appellant that she xnew
of no fransaction cencorning her land.
in an action in the Residani Magistrate's
Court for racovery of posssssicn the
appellant's case was that he knew that
the respondent was thie owner of the
acre of land bui that he had purchased
half of that acie im 15¢5 from M. who
had besn suthorised by ths respondent
o sell. He.had paidé the full purchase
: . Apart from his own oral
as to the alleged purchase from
lant callioed no cother evidence.
ts awarded sjudgment in favour

=0 H
P
b

v £ ent,
On appeal it was comtendad that once
vhers was ovidsnce bafore the magistrate
that the appsllant had paid for the land
and built his house thersen he would
have laid the foundation for ibe
magistrate to say that he had no joris-
diction te try the case since (1) a
dispute as Lo title would have arisen
within vhe meaning of 8. % ot ihs
SJudicature {Resideni Magistrates) Law,
Cap. 179, and {ii here was nc evidence
i

)
as to the valus of and, ths
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"Held: (1) that an action for the
recovery of possession 2f land in
a Resident Magistrate's Court a
dispute as to title cannct be said
t¢ arise within the meaning of

s. 95 of Cap. 17% unless ths
evidence is of such a naturs as to
call in cuestion the witls, valigd
ang r,cognl”ab¢~ in law oy in
eguity, ©f scmegne to bhr subjact

matter In dispute., IF thers LS

no such ¢videncs ths bona £i of

a aefendant's intention is
irrelavant.

{1i) that where the party seeking

TC recover posseéssicon relies on a
CC*Lif?Ca*C of title undex the
previsaicons of the Registyation

of Titles iaw, and no guesiion

ariscs as to that parcy's zitlie
having beon barred by the opsraticn
of any statute of limitation then

no Q1qutr &s to title can be said

Lo arise in the absence of a credibla
narrative of events pointing to the
probable existence in the othar party
of an eguitable interest,. albeli not

registored.”®

The cases of Francis v. Allen and Erown v. Attorpney General

)

were discussed in the judgmeat and the court fournd that the conclusions

-

axrived at in those cases are ‘totally unszacisfactory.® it ig cur

view that ths dueision in Brown aand Bailey {supraj is aminently

correct and should be adopied. The docizions in Francis v. Allen and

Brown v. Attorney Gemeral should not Lo fellowed. as they are dis-

tinguishable from the instant case in zhat a Registored Title 0lays
a significant role heres there was no ragisrered title in

Brown v. Attorney General and Francis v. Allen.

The svidence in tnis case does not call in guestion <tho

title of the respondent, therefore a digpiute as to title canno: bhe
said to arise within the wmeaning of s. 3% of the hct. This case falls

under the provisionsz of section 3% which reads:
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¥29. when any person shall be in
possaessicn of any lands or
tenements witheut any title
therete from the Crown, or
from any reputad owncr, o
any right of pocssession,
prescriptive or otherwise,
the person legally or eguit-~
ably entitled to the said
lands or tenements may lodge
a plaint in the Court for the
recovery cof the same and
thereupon a summons shall
issue t¢c such first mentioned
perscon; and if the gofcendant
shall not, st the ima named
in the summons, show good cause
to the contrary, then on prooi
of his still neglecting or
refusing to deliver up DOSSE8s-
ion of the prenises, and on
proof of the title of the
plainciff, and of the service
of the summons, if the defen—
s dant shall not appear :thereco,
the HMagistrate may order that
possession of the premises
menticned in the plaint bes given
by the defendast to the plaintiff,
either forthwith or on or bkefors
such: day as the Magistrate shall
think f£it Lo name; and if such
land e not given upy; the Clerk of
the Courts, whether such corder
can be proved to have been sexved
or not shall at the instance of
the plaintiff issue a warrant
authorizing and reguiring the
Bailiff of the Court to give
possession of such premises to
the plaintiff.”

X

"In short, this section shows how to #l with the squatter. The

guestion of annual value does not axiss in proceedings under it.

rt

The plaintiff is required to prove that the defendant is a sqguatter

which the respeondent in the instant case has done.” {per Shelly, J.A.)

in Brown v. Attorney General (supra}
The resspondent proved that she is the registered owner of the

premises and ithe person entitled- to POSSession.

ROWE, P.

I agree.

PORTE, J.A.

i agree.



