COUNCIL OF LEGAL ECUCATION
NORMAN MANLEY LAW SCEHOOL LIBRARY
U.W.I. MONA, KINGSTON, 7 JAMAICA

FINAL REPORT

OF

THE JOINT SELECT COMMITTEE

OF

THE HOUSES OF PARLIAMENT

ON

CONSTITUTIONAL AND ELECTORAL
REFORM

* e FOR REFERIMCE ONLY

&L
A NOT TO BE TAKEN pAvwav
GORDON HOUSE
31ST MAY, 1995




NORMAN MANLEY
COUNCIL OF

LAW SCHOOL LIBRARY
LEGAL EDUCATION

MONA, KINGSTON, Z. JAMAICA

L

15702



FINAL REPORT OF THE JOINT SELECT COMMITTEE OF THE HOUSES OF
PARLIAMENT ON CONSTITUTIONAL AND ELECTORAL REFORM

PART
I. INTRODUCTION
II. OVERVIEW OF COMMITTEE’S MAIN RECOMMENDATIONS

. RECOMMENDATIONS TO AMEND INDEPENDENCE CONSTITUTION

- CITIZENSHIP

- FUNDAMENTAL RIGHTS AND FREEDOMS

PAGE No.

15

15

16

- THE CITIZEN’S PROTECTION BUREAU AND THE PUBLIC DEFENDER 18

- IMPEACHMENT

- THE PRESIDENT

- PARLIAMENT

- THE EXECUTIVE

- THE JUDICIARY

- FINANCE AND MATTERS INCIDENTAL

- THE PUBLIC SERVICE COMMISSION

- THE POLICE SERVICE COMMISSION

- INSTITUTIONS TO BE ENSHRINED IN THE CONSTITUTION
- LOCAL GOVERNMENT

- AMENDMENT PROCEDURE

19

23

25

28

30

31

31

31

32

33

33







VI.

VII.

- MISCELLANEOUS
PROMULGATION OF THE NEW CONSTITUTION

PUBLIC EDUCATION AND PUBLIC CONSULTATION
REPRESENTATIONS MADE BY PERSONS AND ORGANIZATIONS
ACKNOWLEDGEMENT AND THANKS

APPENDICES

Drafts of Preamble
Chairman’s Draft re Citizenship
List of persons submitting Memoranda to the Joint Select Committee

List of Persons who attended on the Joint Select Committee to make
oral presentations

o e~

34

37

38

39

41

47

49

50




]lllllll-l'll

L INTRODUCTION : .

The current process of Constitutional Reform had its start in 1991 with the formation of
a Joint Select Committee on Constitutional and Electoral Reform to recommend the precise form
and content of Constitutional Amendments both with respect to an Electoral Commission and

other aspects of Constitutional Reform.

2. The Joint Select Committee, after a series of meetings and after considering the proposal
from Rt. Hon. Edward Seaga, P.C. for the establishment of a Constituent Assembly for the
purpose of framing a new Constitution, made the recommendation that Parliament establish a
Constitutional Commission to examine proposals from the public as well as to initiate discussions

on points raised by its own membership.

3. This recommendation came about because of the perceived need for greater public input
and involvement in the entire Constitutional Reform process than was being achieved through
the Joint Select Committee, which reflected the views of only the two political parties.

4, To this end, membership of the Commission was t0 be drawn from diverse sectors of the
society including Educational Institutions, Trade Unions, the Legal Fraternity, the Church, the
Press and groupings representing Women, Farmers, Youth and Private Sector Organizations.

5. Accordingly in February, 1992, the Attorney General and Minister of Justice, Hon. Carl
Rattray, Q.C. announced that on the recommendation of the Joint Select Committee, Parliament
had decided to suspend the work of the Joint Select Committee and to establish the Constitutional
Commission. This Commission was given the wide mandate to receive and examine proposals )
from the general public, initiate public discussions in a meaningful way at various venues
throughout the country, to prepare and disseminate such materials as are relevant to widening
public knowledge and appreciation of the Constitution and to analyse and discuss such points as
may be raised by its own members. The Commission was to formulate its recommendations on
Constitutional and Electoral Reform and to submit such recommendations to thc Joint Select

Committee by December, 1992.

6. The Commission held thirty-six (36) meetings, hosted thirteen (13) public fora in each
of the parishes and received written submissions from one hundred and twenty-nine (129)

individuals/organizations.

7. Parliament received the Report of the Constitutional Commission dated August, 1993,
without that Commission having fully considered Chapter [II on Fundamental Rights and
Freedoms. The life of the Commission was subsequently extended by Parliament to enable it to

give full consideration to Chapter III.
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Committee to recommend to the Legisiature the precise form and contents of the Constitutional
Amendments both with respect to an Electeral Commission and other aspects of Constitutional

Reform. This Joint Select Committee was then comprised of the following Senators:




Senator Hon. David Coore, Q.C.
Senator Hon. Dr. Peter Phillips
Senator Syringa Marshall-Burnett, C.D.
Senator Noel Monteith

Senator Oswald G. Harding,Q.C.
Senator Ryan G. Peralto

Senator Dorothy Lightbourne

who sat jointly with the Committee appointed by the House of Representatives.

9, On 5th October, 1993, the House of Representatives under Standing Order No. 76
passed a similar Resolution appointing the following Members of Parliament to the Joint Select

Committee:

Hon. K. D. Knight,

Hon. Easton Douglas,

Mr. A.J. Nicholson,

Mrs. K. Kirlew-Robertson,
Dr. Fenton Ferguson,

Mr. Michael Peart,

Mr. Peter Bunting,

Mr. Arthur Nelson,

Rt. Hon. Edward Seaga, P.C.
Mr. Bruce Golding,

Dr. Neville Gallimore, C.D.

10.  The re-appointed Joint Select Committee, at its first meeting held on 27th October, 1993,
agreed to the appointment of Senator the Hon. David Coore, Q.C. as Chairman, and commenced
its work by conducting a review of the Report of the Constitutional Commission. Subsequently,
in February, 1994, the Committee received the Final Report of the Commission recommending
reform to the Fundamental Rights and Freedoms Chapter and attaching as an appendix the text
proposed by the Commission to replace the present Chapter III of the Constitution.

11. Following the prorogation of Parliament in April, 1994, the House Committee was re-
appointed on 19th May, 1994, with the same membership with the addition of the Hon. Dr.
Peter Phillips who had been recently elected to the House of Representatives. The Senate
Committee was re-appointed on 20th May, 1994, without Dr. Phillips.

2. The Joint Select Committee at its initial sittings examined in detail the recommendations
of the Constitutional Commission, section by section, and in September of 1994 published a
Progress Report outlining its decisions on the various recommendations of the Commission. The
Progress Report also indicated the areas of disagreement within the Committee that would
reqaira«further discussion prior to the Committee reporting to Parliament.




3. Inan effort to have an even greater public input the Joint Select Committee invited the
anda making proposals for Constitutional Reform. After receipt of these

public to submit memor
emoranda the Committee extended invitations, to all those persons who had submitted
memoranda prior to the deadline set by the Commission, to appear in person before the

Committee (O amplify their submissions. The Committee received thirty-two (32) written
submissions from individuals and organizations and held seven (7) meetings for the purpose of

hearing 19 oral presentations.

m

14. The Committee in all held thirty-two (32) meetings, including a two day closed session
on the 4th and 5th day of February, 1995, at Medallion Hall Hotel. At that closed weekend
session the Committee examined the submissions of the public and sought to identify the
fundamental outstanding 1ssues remaining to be resolved before the Committee reported to

parliament.

5. The Commitiee was unable to conclude its work in the 1994/1995 Parliamentary year.

The Senate under Standing Order No.72 reappointed its members of the Select Committee On
the 7th day of April 1995, while the House of Representatives under Standing Order No. 76
reappointed its members to the Select Committee on the 6th day of April 1995.

6. The Committee’s final recommendations and the contents of the report were agreed at
its meetings on the 10th, 24th and 31st May 1995.
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Report which was proposing a new Constitution for independent Jamaica. Accordingly where
this Report fails to mention a particular subject or issue, it should not be taken to mean that the
subject was not considered but merely that this Committee proposes no change to the relevant

provisions of the existing Constitution.

A. THE BASIC STRUCTURE OF THE CONSTITUTION

18.  The Jamaican Independence Constitution of 1962 was the product of the deliberations of
the 1961 Committees of the Legislature which in their Report under the heading, "BASIC
FORM OF CONSTITUTION" stated their position as follows:

"The Committees at their Jirst meeting agreed thar Jamaica should seek Independence
with Dominion Status within the British Commonwealith of Nations.

1t was also agreed that the Constitution should Jollow the pattern of the older Dominions
and as well of some of the most recent by providing for a Governor-General representing
Her Majesty the Queen g the formal depositary of the executive authority with q

Proposals came from many sources for Jamaica to become q Republic after the manner
of India, Ghana and some other recent members of the Commonwealth. This was not
accepted.

19.  This quotation from the report of the Committees of the Legislature shows that in 196]
the body .set .up by Parliament to propose and draft the Independence Constitution had no
difficulty in readily agreeing on the basic structure of the proposed Constitution. They were




content to adopt the model in place in the older Commonwealth Countries such as Canada,
ew Zealand with Her Majesty the Queen as the formal Head of State, a local

Australia and N
_‘83%:839 the Governor-General, acting in Her name and the Westminster Model of

parliamentary Supremacy.

_ We have come to a different conclusion, as to what we should recommend in respect
of some of the elements of this model. The Constitutional Commission, the overwhelming
majority of those members of the public who have made representations to that Commission
and to our Comumittee, as well as all the members of our Committee, are united in the view
that it is no longer appropriate for our Head of State to be the representative of the
hereditary monarch of another country. We are satisfied that the time has come for
Jamaica to have a Head of State who is selected by a national process and symbolizes the

unity and identity of the Jamaica nation.

20

21.  The Committees that sat in 1961 did not think it desirable for Jamaica to adopt a
Constitution where the Head of State should be empowered to act in his or her own discretion

o as to create a moéSBm:E model of the type that exists in the United States of America and

the countries of Central and South America.

22.  We have had to give careful attention to this question because of the very strong and well
prepared presentations made to us advocating this type of Constitution. The advocates of this
view have tended to define the difference between the Executive Presidential system and the
Westminster Model, which our Constitution exhibits, as the fact that in the Executive
Presidential Model there is a separation of powers and that in the Westminster Parliamentary

system that separation does not exist.

23. We do not agree that this is a correct statement of the difference between the two
systems. In both systems a separation of power is envisaged between the Judiciary, Executive
and Legislature, but each system seeks to achieve this separation by a somewhat different route.
The essential difference between the two systems is that in the Executive Presidential system the
responsibility for formulating Government policy, both in its general direction and its particular
application is shared between the Legislature and the President. .

24.  Those who contend for the introduction of the Executive Presidential system say that
this sharing of responsibility is necessary in order:

(a)  to make the Parliament more effective in representing the interests of the
people and not a mere rubber stamp of the decisions of the Executive.

(b)  to relieve Parliamentarians of executive responsibility so as to enable them to
concentrate on dealing with the concerns of their constituents and advocating

* sw ... remedies therefor,




(c) to enable the President to select a Cabinet from a wider cross-section of the
population rather than being confined to Parliamentarians,

(d) to make the Parliament more effective in exercising its oversight functions in
relations to the Executive.

25.  Those who contend for the retention of the Westminster Model as improved by the
modifications recommended in this report say that:

(@)  Jamaica’s political culture and cohesive political party structure fits easily
into this model as we have had a long working experience with it, our people
are accustomed to it and our institutions have been fashioned under its
influence.

(b) the Westminster model enables pPrompt implementation of programmes and
policies with no likelihood of paralysis of-the Executive and the Hamw_»n:.m.

(c) the recommended modifications would constitutionally ensure the
independence of the President from the Executive and the Legislature and
give to the President power to make sensitive appointments to important
Constitutional offices thereby maintaining the objective of non-partisan

leadership so necessary in crucial areas of our national life.

(d)  these modifications will effectively reduce the power of the Prime Minister
and provide for greater independence between the distinct but necessarily
related roles of the Executive, Legislature and Head of State.

operated. What is critical for any country seeking to make a choice between these two models
is to determine which is best suited to its own historical experience and political realities.

27.  The Committee recognises that there have been defects in the operation of the
Westminster model since Independence but is of the view that these defects can be cured by
specific measures targeted at those particular defects. For example, the complaint that the
Legislature does not sufficiently or adequately exercise its power to review and reshape
proposals that the Cabinet puts before it, can be met by:

(i)  reforming the way in which Parliament does its work,

(ii)

limiting the proportion of members of the Legislature who can occupy
Executive positions,




(ifi)  insisting on the prompt answering of Parliamentary questions,
(iv) allocating specific times for debating private members motions, and

(v) expanding the work of Parliamentary Committees tO include critical
oversight functions.

78.  These examples do not exhaust the reforms that may be needed to make the Legislature
more vibrant and effective but they indicate that this end result can be achieved within the

parameters of a Westminster Model Constitution.

79.  The Committee also took note of the practical consideration that the institution of an
Executive Presidential System would require the support of both political parties in Parliament
before it could reach the stage of being submitted to the electorate under section 49 of the
Constitution. It was made clear both before the Commission and before this Commiittee, up to
the time when we submitted our interim report in September of last year, that there was no
likelihood of such a bi-partisan support. The People’s National Party nominees to the
Commission had indicated, at an early stage, that the party supported an Executive Presidential
system. The Jamaica Labour Party nominees on the other hand, opted for the retention of the

present Parliamentary system but with certain alterations and reforms made thereto.

30. The Committee also recognises that the Executive Presidential system would requirz
substantial change in existing Governmental structures, particularly in relation to the Civil
Service and to the ways in which fiscal and monetary policy would be devised and administered.
These changes would also require bi-partisan support and wide public acceptance if they are to

be effectively implemented.

351. Both the Commission and this Committee have therefore focussed attention oz
identifying areas of agreement on such reforms of the existing Parliamentary System of
Government as our experience since Independence has shown to be desirable.

32.  Accordingly, the Committee in its interim report noted that we had reached
agreement on the kind of reforms to be made in the retention of the Parliamentary System
with a Non-Executive President, who would, however, have certain powers and functions
additional to those now vested in the Governor General. This is reflected in this Report.

33, At a later stage in our proceedings, however, it became apparent that both parties were
prepared to commit themselves in advance to abiding by the result of some process of popular
consultation that would determine in a definite way which of the two systems, the Parliamentary
or the Executive Presidential, best reflects the wishes of the Jamaican people.

At the end of the report we have made a recommendation in this regard.
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34. At the time of the drafting of Jamaica’s Independence Constitution in 1961 constitutional
provisions relating to human rights were a relatively new practice. The 1961 Committees faced
a difficult choice in deciding how to protect individual rights and paragraphs 18 and 19 of that
Committees’ Report state their views on that choice:

"This is not an easy thing to do because if the rights are stated too broadly they will
prove inconsistent with the many exceptional cases where the rights themselves in the
interests of some larger interest may be abridged or curtailed temporarily or otherwise.
On the other hand, an attempt to spell out in detail all the exceptions is extremely
difficult and may lead to omissions or may go so far as to unduly limit the content of the

rights.

"Nevertheless it was decided that it would be better for Jamaica to insert in the
Constitution for Independence a series of provisions dealing with these fundamental
human rights and the provisions that have been inserted in the Constitution are very
largely based on models provided in recent Constitutions which have come into force
among the new Nations in Africa, these provisions being themselves adapted from the
European Convention on Human Rights which was prepared by the foremost experts in

the world in this field.”

The 1961 Committees chose to include in the Independence Constitution provisions
relating to fundamental human rights in a form by whici there was an attempt to spell out in

detail all the exceptions to the protected rights.

35.  Both the Constitutional Commission and the Joint Select Committee re-examined the
question of the nature and form of the Constitution’s protection of fundamental rights and
freedoms in the light of thirty two (32) years of experience on both the local ard international
level and came to a different conclusion. The Committee recommends a new, improved and
more effective Chapter III based on the Draft prepared by the Constitutional Commission. The
new Chapter III will go a far way to answering the persistent complaints from persons and
organizations that the existing Chapter III is inadequate and unduly qualifies the stated rights and
freedoms in an over zealous attempt to protect the interest of the State.

36.  The existing Constitution endeavours to give this qualified protection to the following
rights and freedoms:

- the right to life,
- freedom from arbitrary arrest or detention,

Y w»_+-  freedom of movement,




- freedom from inhuman treatment, . v _.
- freedom from compulsory acquisition of property, .
- right to privacy of home and other property,

- right to due process of law,

- freedom of conscience,

- freedom of expression,

- freedom of assembly and association,

- freedom from discrimination on the ground of race,

religion, political affiliation or place of origin.

37.  The proposed new Charter includes the following additional rights, namely:

1. the right to vote and participate in free and fair elections,

2. the right to a healthy and productive environment,

3. the right of every child to the protection required by the status of a minor,

4. the right of every child to free education at least throughout the primary level,
5. the right to fair, humane and equal treatment from public authorities.

6. the right of every citizen to be granted a passport and not to be denied or
deprived thereof, except by due process of law.

38. The new Chapter III better reflects modern thinking by adopting the modern Bill
of Rights form in which the rights are positively and simply stated without specific
exception. It also ensures much greater protection to the individual against abuse by the
State or other persons or organizations and provides easier access to more persons and |
organizations to the Court to facilitate the protection and preservation of the protected
rights and freedoms. It should also be noted that in the new Chapter III individual rights
are protected not only from the State but from "any other person or body". v

39. To give meaningful effect to the new Charter’s expansion of the number and scope
of the protected rights, the Joint Select Committee recommends that Parliament establish
within the new Chapter on Fundamental Rights and Freedoms a Parliamentary Commission
to be known as the Citizen’s Protection Bureau to be headed by the Public Defender. This

Bureau will have two areas of responsibility:




Constitutional Rights has the ability to access professional assistance and
advice to ensure effective redress, .

2. the functions now performed by the Ombudsman under the Ombudsman Act
but with enhanced pPowers to enforce compliance.

3

also decided to retain the "first past the post” system of elections as the basis of the membership
of the lower House as it was desirable to retain an entirely elected lower House with the
Members of Parliament representing their individual constituencies.

42. The Committee récommends that the size of the Senate be increased to thirty-six (36) to
facilitate the representation of wider interests both from within the two traditional political

groupings and from outside those groupings.

membership.

D. ROLE OF THE HEAD OF STATE

44.  The 1961 Committees of the Legislature at paragraphs 29, 30 and 31 of thejr report set
out a limited role for the largely ceremonial Governor-General:

"Generally, the functions of the Governor-General are to be exercised in accordance With
the advice of the Cabinet or a Minister acting under the general authority of the Cabiner.

L
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. There are, howevers a few instances where the Constitution permits him to act in his own
discretion or requires him to act on the recommendation or after consultation with some

1. person or authority.
¢ Prime Minister and Leader of the Opposition, he is directed to
scretion will in practice be governed

n, but the exercise of this di
| realities of each case. This is a well understood and accepted

[n the appointment of S.
exercise his own discretio

and limited by the politica
convention. "

ration of the Independence Constitution has clearly shown
| Head of State to play a decisive role in the selection of
nat would otherwise be appointed by the Prime Minister.
f State is not the creation of the Constitutional
t was first started by Parliament, through ordinary
m important national tasks. It was quickly
s would be critical to the success of these
be taken out of the ultimate control of the

s experience in the ope
e to have an impartia
ral sensitive offices ¢
w role for the Head o
oint Select Commitee. I
ing new bodies to perfor
ointments to these position
s for appointment needed to

!

- 48. Jamaica
~that it is desirabl
- personnel for seve
This relatively ne
Commission or the J
Jegislation. establish
appreciated that the app
' yodics and that the proces
political directorate.

f the view that certain institutions including the Electoral
eneral and the proposed Citizen’s Protection Bureau should be
the Head of State given the Constitutional power to appoint
ces. It was also agreed that the appointment of certain
£ Justice, President of the Court of Appeal and some
on and Police Service Commission, now appointed

by the Head of State on the recommendation of the Prime Minister after consultation with the
leader of the Opposition, should in the new Constitution be appointed by the President after
consultation with both the Prime Minister and the Leader of the Opposition.

46. The Committee is 0
Commission, the Contractor G
enshrined in the Constitution and
persons to these Constitutional offi
Constitutional positions, such as the Chie
members of the Judicial Service Commissi

est in the Head of State the ultimate
positions. The Committee also
e subject to Parliamentary

47.  We have therefore made recommendations to v
discretion to appoint persons to certain sensitive national
recommends to Parliament that these appointments b
confirmation by a mechanism which is to be agreed.

s to the President makes it imperative that the process
e and maintain the widest respect and confidence
ommittee recommends that the President not be
r after consultation with the Leader of the
a two-thirds majority on a secret ballot.
two-thirds majority should be obtained
r by a two-thirds majority of each

48. Entrusting these sensitive function
of sclecting the President be such as to creat
in the holder of the office. Accordingly, the C
elected but be appointed by the Prime Ministe
Opposition, subject to Parliamentary confirmation by
There is disagreement in the Committee as to whether the
by a two-thirds majority of both Houses voting together 0
Hogisewwoting separately.
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E. IMPEACHMENT

49.  The Independence Constitution provides for constitutional procedures for the removal of

Parliament that:

1. a separate Chapter on Impeachment be included in the Constitution which
provides an impeachment procedure as set out later in this Report and which
addresses:

a. the definition of an impeachable offence,
b. the identification of those persons amenable to the process,

c. the procedure for the initiation and conduct of impeachment proceedings,

d. which body shall hear the complaint and how that procedure should be
commenced,

2. the impeachment procedure should be subject to Judicial Review.

50.  The Committee recommends an impeachment process which would provide an effective
check on the power of persons who might otherwise be perceived to be beyond challenge. This
process is based on the following principles:

1. it should be aimed at blatant non-performance, corruption and the abuse of power
and authority,

2. it must not be a duplication of the criminal process and impeachable offences
should not be defined in criminal law terms, the sanction for impeachment should
not be in the nature of criminal punishment but should be confined te censure,
removal from office, and disqualification from holding all or any public office for
a specified period or indefinitely,

3. it must not be allowed to become bogged down with trifling matters and minor
offences or with non-officials,

4. it must be confined to matters which threaten the integrity of public institutions
or bring the public office into disrepute,

S.iw it must be so structured as to gain public confidence in its effectiveness and
fairness.

12




It is the Committee’s intention that this system of impeachment will operate effectively

Mh .naEd that all high level public orficials are subject to appropriate disciplinary procedures in

B he Constitution.

nJAMAICANIZING" THE NEW CONSTITUTION

F.

52. The Constitutional Commission reported a strong feeling that the Jamaican Constitution
should be "Jamaicanized.” In this regard, the Commission felt that it was inappropriate that a
new Jamaican Constitution should remain a schedule to a United Kingdom Order in Council

under a United Kingdom Act of Parliament.

53. The Joint Select Committee agreed with the Commission that the Jamaica
Anc..mmn:aoi Order in Council, 1962, should be revoked to:

a. show that our new Constitution is the product of the Jamaican People, and

b. rid our basic law of its present colonial form.

54. The Joint Select Committee also regards the simplification of the language of the
Constitution particularly in the areas of Citizenship and Fundamental Rights and Freedoms as
important steps in Jamaicanizing the Constitution. The Committee however agreed with the
Constitutional Commission that it would not be possible to wholly replace the traditional legal
terminology in the Constitution as this was required for legal certainty and precision.

55. In addition, the Committee supports the Constitutional Commission’s call for a suitable
Preamble at the start of the Constitution. Attached to this report as Appendix 3 are drafts

prepared by :

Professor Edward Baugh,
Hon. David Coore, Q.C.,
Jeffrey Mordecai,

Sen. Ryan G. Peralto,
Hon. Sir Phillip Sherlock.

56. The Committee recommends to Parliament that an appropriate method be devised for
ensuring that a suitable and fitting Preamble is chosen.

LI M
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G. THE MAJOR UNRESOLVED ISSUES

57.  In the main, the Committee’s deliberations succeeded in producing a consensus and this
is evidenced by the large number of unanimous recommendations set out in the body of this
report.

58. However, there are four (4) major issues which despite extensive discussions,
continue to elude efforts to arrive at a consensus. The Committee hopes that Parliament’s
consideration of this report will provide an opportunity for a consensus position to be
agreed on each of these issues to ensure that this process of Constitutional Reform ends
with widespread acceptance of a new Constitution.

59. The four (4) issues are set out below and reference is made to the section and paragraphs
in this report in which these issues are dealt with and the majority and minority positions set out:

1. the selection of the President (see "The President" - paragraphs 92 to 95, see
also "Role of the Head of State" - paragraph 48).

(S

the process by which Presidential appointments to Constitutional offices are
confirmed by Parliament (see "The President” - paragraphs 98 to 100).

3. the method of appointing the two Senate seats not appointed by the Prime
Minister or the Leader of the Opposition (see "The Senate" - paragraphs 110
to 112). _

4. the method of appointing six (6) of the nine (9) members of the Public Service
Commission (see "Public Service Commission" - paragraph 133 and 134).

14




Il RECOMMENDATIONS TO AMEND THE INDEPENDENCE CONSTITUTION _
60.  The Joint Select Committee recommends that the new Constitution be divided into the i,
following chapters - 4_
Chapter 1 - Preliminary
Chapter 11 - Citizenship _
Chapter 111 - Fundamental Rights and Freedoms
Chapter 1V - The President :
Chapter V - Parliament
_ Chapter VI - Executive Powers
| Chapter VII - The Judicature
Chapter VIII - Finance
Chapter IX - The Public Service
Chapter X - Impeachment
Chapter XI - Constitutional Offices
Chapter XII - Local Government

Miscellaneous

Chapter XIII

The Joint Select Committee’s recommendations to Parliament are briefly set out below.

CITIZENSHIP

61. The Committee recommended that the Chapter on Citizenship needed to be expressed in
more readily understandable form and that the language and structure should be simplified. To )
this end, the Chairman Senator Hon. David Coore, Q.C., prepared a draft text setting out in -
simple form the basis on which citizenship can be acquired. This Draft was accepted by the

Joint Select Committee and is attached to this report as Appendix 2. m

62.  The draft incorporates the amendments to Chapter II of the Constitution that were made
since the initial appointment of the Joint Select Committee, by Act 6 of 1993. It also
incorporates the following recommendations of the Constitutional Commission that:

(i) section 8(2) of the present Constitution empowering the deprivation of citizenship
be rescinded,

(i)  section 11(b) of the present Constitution be amended to enable the enactment of
ordinary legisiation defining under what circumstances and by whose authority a

Jamaican can lose citizenship,

(i)  the deprivation of citizenship on any ground be subject to Judicial Review. |

Tue e
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63.  The Chairman’s draft further incorporates a proposal from the Ministry of Foreign
Affairs that children born to Diplomatic Officers serving abroad, should be treated as having
been born in Jamaica, and that such births should be registered in Kingston, Jamaica.

FUNDAMENTAL RIGHTS AND FREEDOMS
=2 AL ]GHTS AND FREEDOMS

64. The Joint Select Committee used, the Chapter on Fundamental Rights and Freedoms,
d by the Constitutional Commission as the basis of its discussions and almost wholly
adopted the Commission’s recommendations. The only recommendation of the Commission in

65.  The new Chapter significantly improves the existing Chapter I11 by:

L. stating the rights Positively in simple language in the form of a Charter which
will constitute a guarantee by the State to preserve and protect the rights stated
therein,

2. increasing the number of protected rights to include;
- the right to vote and participate in free and fair elections,
- the right to a :8:.3\ and productive environment,
- the right of every child to the .E,oﬁ_ooao: required by the status of a minor,

- the right of every child to free education, at least throughout the primary
level,

- the right to fair, humane and equal treatment from any public authority in
exercise of any function,

- the right of every citizen to be mnmzmma a passport and not to be denied or
deprived thereof, except by due process of law,

3. containing detailed provisions designed to give improved protection to the
freedom of the person, the right to due process of law and to property rights,

4. making an affirmative commitment to the preservation of the stated rights in the
Chapter by providing that any abridgement or infringement of those rights which
is not demonstrably justified in a free and democratic society will be struck down
by the Courts and give the appropriate complainant a right of redress.

16



66.

7

>

10.

11.

requiring that it is the person Of entity seeking t0 uphold the act complained of

(not the complainant) that must demonstrate 1ts justification,

making an explicit prohibition of Parliament or any State organ taking any action
which abrogates, abridges or infringes the protected Rights,

strengthening the Court’s power of Judicial Review and its role as the guardian
of the Constitution,

extending the right to apply to the Court for redress in Constitutional matters t0
include any member of the public likely to be affected or a public of civic
organisation or any person authorised by law. The Court is also given the
discretion to entertain an application notwithstanding that there are other adequate

means of redress,

not including a provision such as section 50 of the existing Constitution by which
Parliament by 2 Special Act of Parliament can suspend or abrogate the
Fundamental Rights and Freedoms,

containing detailed and balanced provisions on " public Emergency” and " Public
Disaster"- Public Emergency being where the security of the State is threatened
by subversive oOf violent action and Public Disaster being where there is a natural
disaster; these provisions make it clear that the Government by Executive Act can
only declare 2 Public Emergency or Public Disaster for fourteen (14) days unless
the period is extended by a two-thirds majority of all the members of each House
of Parliament and also make it clear that Judicial Review applies to the
declaration of a State of Public Emergency Of of Public Disaster and to actions
taken to restrict citizens rights during such periods,

not including the Constitutional preservation of inconsistent Em-w:aononam:oo
laws (see existing sections 17(2), 26(8) and 26(9)).

The Committee also accepted two proposals from a member of the public that improved
the new draft of the Chapter of the Constitution dealing with Fundamental Rights and Freedoms

3

g .

and accordingly recommends to Parliament the following additional provisions for the protection
. of Freedom of the Person:

a. the right of a person who is charged or detained, without delay, to
communicate with and, if desired, retain and instruct a legal adviser,

b. the right of a person charged or detained to communicate with and to be
visited by spouse, partner Of family member, religious counsellor and a

medical practitioner of choice.
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67. Among the Memoranda received by the Committee and listed in Appendix 3 was a
proposal from the Ministry of the Environment advocating additions to the formulation of the
right to a healthy and productive environment. The Committee while fully conscious of the
importance of this right was of the view that it was not necessary to alter the formulation

recommended by the Commission.

-

THE CITIZEN’S PROTECTION BUREAU AND THE PUBLIC DEFENDER

68.  In addition to the recommended improvements set out above, the Committee addressed
the question of how to ensure that citizens, whose rights are breached are able in practice to

obtain adequate redress.

69. The Committee recognizes that many persons who may have legitimate complaints of
breaches of their constitutional rights lack the means to pay for the advice and representation
required. Such provisions for legal aid, as may exist now or in the foreseeable future, are
unlikely to be adequate to meet the requirements of this very specialized area of law.

70. In this context, the Committee also considered the operation of the existing Ombudsman
system, which is designed to deal with complaints arising out of administrative action or
inaction. The usefulness of this system is, however, limited by the lack of any power in the
Ombudsman’s Office to enforce the recommendations that are made.

71. To meet these two concerns, the Committee recommends to Parliament the
establishment of a Parliamentary Commission to be known as the Citizen’s Protection
Bureau, the head of which will be known as "The Public Defender." The establishment of
this Bureau, its powers, functions and privileges, will be included in this Chapter of the
Constitution, and the Public Defender will be accorded the same autonomy and protection
as is accorded to the Director of Public Prosecutions.

72.  The responsibilities of this Bureau will be two fold:

1. it will replace the existing Ombudsman system, but in addition to the powers
now exercised by the Ombudsman it will be empowered to compel compliance
with its decisions and, in appropriate cases, to make recommendations for
disciplinary actions to the appropriate constitutional or statutory body,

2. it will ensure that complainants who allege that their constitutional rights
have been infringed are provided with ready access to professional advice and
" *7 if necessary, legal representation.
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73.  In considering how best the Bureau could discharge this latter responsibility, the
Committee has taken the view that private legal practitioners Of private law firms offer the
person complaining about breaches of his or her constitutional rights the best opportunity for
obtaining effective legal representation. The complainant is likely to feel that the cause is best
pursued by his or her own lawyer rather than by an employee or functionary of the State.

74.  The Committee therefore recommends that the Public Defender and the staff of the
Bureau should not engage in direct legal representation in the courts, but would perform the

following functions:

a) to receive complaints of constitutional breaches in order to certify that there is a

prima facie case worthy to be pursued,

b) on being satisfied that a worthy case exists, 10 give a legal aid certificate and
invite the person complaining to select an attorney or a firm of attorneys with

experience in constitutional matters and listed on a special constitutional legal aid

panel,
) to negotiate an appropriate fee with the said attorney or firm,
d) to pay the legal fees of the said attorneys, arising out of the issuing of the legal

aid certificate, from the pool of funds provided to the Bureau,

e) to report to Parliament on a regular basis as t0 the operation and effectiveness of
the system and to make recommendations from time to time for its improvement.

75.  The Committee believes that the establishment of the Bureau will go a long way towards
providing to all our citizens, regardless of their financial status, protection against abuses of
State power and damage caused by unjustifiable administrative action or inaction. However, the
extent to which this is achieved will depend in large measure on the Bureau being provided with

adequate resources to carry out its responsibilities.

76. The Committee therefore recommends, in the strongest possible terms, that a
mechanism be put in place to ensure that the Bureau is given an adequate annual budget
which should be treated as an inescapable charge on the national Budget.

IMPEACHMENT

IVAX L/i AR Rl s =

77.  The Committee recommends to Parliament an Impeachment Procedure which deals
with the four major areas of the impeachment process, namely:

(i) the definition of impeachable offences,
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3 (i)  the identification of persons amenable to the process,
(iii)  the organisation of the decision-making mechanism, and
(iv) the procedure for the initiation and conduct of the proceedings.

Definition of Impeachable Offence

78.  The distinction between the criminal and the impeachment process should be strictly
maintained and therefore the impeachable offences should not be defined in criminal law terms.
Hence the fact that an impeachable offence may in a particular case also be a criminal offence
; or that there is pending criminal prosecution will not preclude the impeachment process and the
: principle of double jeopardy should not be applicable.

79.  The precise definition is as follows:
Misconduct so serious in nature as to:-

(a) render the holder of a public office unfit to continue to hold that or any other
public office, or

2

(b)  bring the public office held by the offender into disrepute.

A

Such misconduct shall include but is not limited to:
(i) corruption or misappropriation of public funds or property,

(i) refusal or persistent neglect in the exercise of the duties or responsibilities of a
public office,

(iliy  abuse of statutory power or official authority,

(iv) deliberately misleading Parliament or intentionally abusing the privileges of
Parliament.

Persons to be Subject to Impeachment

80.  There is a need to ensure that all senior level public officials are made more accountable.

The persons amenable to impeachment should include the following:

. (1)  The Head of State, Parliamentarians, Ministers of Government, Contractor-
General and the Chief Electoral Officer,




2) Chairmen, Chief Executive Officers and Heads of Department carrying out public
functions as officers of employees Of podies established py or pursuant to Acts
of Parliament Or which are supported wholly or partially out of public funds and

who do not fall within the jurisdiction of any of the Services Commission Of
disciplinary bodies established by the Constitution,

3) Chairmen of Regulatory and Disciplinary bodies established by the Constitution
or any Act of Parliament,

4) Ambassadors, High Commissioners and Principal Diplomatic Representatives of
Jamaica who do not fall within the jurisdiction of any of the Services
Commissions or 2 disciplinary body established by the Constitution.

g1. The intention is tO include within this impeachment procedure senior public officials, such
as the Governor of the Bank of Jamaica and the Heads of Statutory Bodies, not now subject t0

existing Constitutional disciplinary procedures.

The resignation OT dismissal of the officer should not automatically terminate the

impeachment process.

g2. Therule for the initiating of the decision-making process should not be 00 stringent but
there should be effective machinery for ensuring the sifting of the complaints.

83. A complaint that a person amenable t0 impeachment has committed an impeachable
offence may be laid before the Joint Select Committee on Impeachment by the President of the

Senate or the Speaker of the House on the request of:
(1) any three Parliamentarians, of their own motion,

(2) any three Parliamentarians pursuant to a petition lodged in Parliament and
supported by the authenticated signatures of 1,000 electors,

3) the >c&8n-oo=o_.mr the OoESQOTOms@B_. the Director of Public Prosecutions,
the Director of Elections, the Integrity Commission, the Public Defender and any

Commission of Enquiry,

and the persons making the request shall also present the complaint at any meeting of the Joint
Select Committee.

<.
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84.  The Joint Select Committee on Impeachment shall be appointed within thirty (30) days
of the first meeting of Parliament following a General Election and its members shall continue
in office for the life of that Parliament but in the case of a dissolution of Parliament the outgoing
members of the Committee may complete the hearing of any complaint which they previously

commenced.

85.  This Joint Select Committee shall comprise seven (7) persons being:

0 two (2) members of the House of Representatives appointed by the Prime
Minister,

) two (2) members of the House of Representatives appointed by the Leader of the
Opposition,

3) one (1) member of the Senate appointed by the Prime Minister,
4) one (1) member of the Senate appointed by the Leader of the Opposition,

&) The President of the Senate who shall be the Chairman of the Joint Select
Committee and shall have an original but not a casting vote.

The Procedure for the Initiation and Conduct of the Proceedings

86.  The Joint Select Committee on Impeachment has the duty to investigate the complaint and
shall only determine that a prima facie case of the commission of an impeachable offence exists
by the affirmative vote of at least five (5) of its members. If the decision is in the negative the
Joint Select Committee must so report to Parliament and the impeachment proceedings shall be
considered closed. If the decision is in the affirmative, the Committee must draw up the Articles
of Impeachment containing a Statement and Particulars of the alleged impeachable offence, and
place it before Parliament for transmission to the Impeachment Tribunal.

87.  The Impeachment Tribunal shall be established by the Constitution. It shall comprise five
(5) non-Parliamentarians appointed as follows:

(1) one (1) person appointed by the Prime Minister within twenty (20) days after the
first meeting of Parliament following a General Election,

2) one (1) person similarly appointed by the Leader of the Opposition,
3) three (3) persons appointed by the Head of State after consultation with the

¥ ¥ v~ persons appointed pursuant to (1) and (2) above, those appointments to be made
within fifteen (15) days of appointment of the persons at (1) and (2). If there is
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a failure to make the appointment of the persons at (1) or (2), the Head of State
shall proceed to fill any such vacancy. :

88. The Head of State must appoint at least two (2) persons with the qualifications for
appointment to judicial office and the Chairman shall be chosen by the five members from the
three persons at (3). As in the case of the Joint Select Committee, the terms of office of the

members of Tribunal shall be the duration of the Parliament subject tO the right to complete a
hearing commenced prior to the dissolution. No member of the Jamaican Judiciary shall be

appointed a member of the Tribunal.

89.  The decision to impeach must be supported by at least three (3) of the members of the
Tribunal. The sanctions which may be imposed are censure, removal from office, and
disqualification from holding all or any public office for a specified period or indefinitely.

90. The impeachment proceedings must give to the person against whom the allegation is
made, a fair opportunity to defend himself and he must be given the right to be represented by
a legal representative of his choice. The Tribunal shall establish its own procedure but must
apply the rules of evidence applicable in a criminal court and the accused person and witnesses

must also be accorded the same privileges as in a Court of Law.
91. The hearings of both the J oint Select Committee on Impeachment and the
Impeachment Tribunal shall be open to the Public.

The Impeachment process shall be subject to Judicial Review.

THE PRESIDENT

92. This Committee recommends Emnnrmumi.uwammowu Ooumn::zoumroﬁaﬁ.mwﬁmm

Jamaican Republic with the Head of State being the President who would be above purely
partisan politics and be given additional powers of appointment.

93.  The Committee also recommends that the President be appointed on the npomination
of the Prime Minister in consultation with the Leader of the Opposition, subject to
Parliamentary confirmation on a secret ballot by a two-thirds majority. The Committee
could not agree as to how that two-thirds majority would be obtained.

94. The Majority recommendation is that confirmation be by a two-thirds majority of
both Houses of Parliament voting in Joint Session.

95. .The Rﬂbol@ _.wnoEEmnmw:oammnrmnnoi.z.amnoa _umgwnic-zmn% E&oln%om

each House voting separately.

23

Y

e




96.  We have already mentioned our decision to recommend that the President be given
certain additional powers. In so doing we have taken note of the growing number of cases in
which ordinary legislation has entrusted the Head of State with sensitive powers of appointment
and we recommend that this process should be expanded so as to have the Constitution give the
discretionary power to make certain sensitive appointments to the Head of State. In the main,
the existing Constitution provides that the appointments be made by the Head of State on the

recommendation of the Prime Minister.

97.  We therefore recommend that appointment to the offices set out below be made by
the President after consultation with the Prime Minister and the Leader of the Oppoesition.

These offices are:

- The Chief Justice,

- President of the Court of Appeal,

- Appointed members of the Judicial Service Commission,

- Chairman and members of the Police Service Commission,

- Public Defender,
- Contractor General,
- The Electoral Commission (the Independent members).

98.  Itis further recommended that these Presidential appointments should be subject to
Parliamentary confirmation. However the Committee is not unanimous as to the form of the

process of Parliamentary confirmation.

99.  The Majority recommendation is that appointments by the President should be deemed
to be confirmed unless rejected by a two-thirds majority of either House.

100. The Minority recommendation is that confirmation should require a two-third majority
in favour in each House.

101.  The Committee recommends that the existing Chapter 1V of the Constitution would
largely be retained with the following changes:

1. wherever "Governor-General” appears it should be replaced by "President”,
2. section 29 should be amended to provide for the appointment of an acting
President:
a. by the President from among the Custodes or the President’s

Council where the President was proceeding on a temporary
absence for a limited period,

b. in the person of the Chief Justice, where either the President was
involuntarily unable to perform presidential duties and was
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therefore not in a position to so appoint or for some other Teason
the President had failed to make an appointment.

PARLIAMENT

102. The Committee agreed to recommend the retention of the existing bi-cameral
structure of Parliament, and that the life of the Senate should continue to coincide with that

of the House of Representatives.

103. The Committee was informed in no uncertain manner that it was the feeling of the public
that Parliament was perceived as:

a. an ineffective forum being merely a "rubber stamp" for Cabinet’s
proposals,

b. providing inadequate representation of the people,

c. containing the members of the Executive and many others more concerned

about becoming members of the Executive and who therefore too often
support Executive proposals at the expense of fulfilling their primary
responsibility as representatives of the people,

d. failing to provide an opportunity for representation of any other groupings
other than the two major political parties.

104. The Committee notes with approval the on-going process by which Parliament is seeking
to review and reform its way of doing business and also notes the various proposals that have
been put forward for discussion as to how this can be best achieved. There is no necessity for
this to await the lengthy process of Constitutional Reform and the Committee therefore

recommends that Parliament agree and adopt any necessary changes at the earliest opportunity.
105. The Committee gave considerable attention to examining the public’s views but felt that

the necessary changes could be accomplished by the recommendations outlined below and any
changes Parliament may adopt with respect to its own procedures.

SENATE

106. The Committee recommends that the size of the Senate be increased from its present
membegship to thirty six (36) to facilitate the representation of wider interests, both within
the traditional two political groupings and from outside of those groupings.
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108. The Committee agreed that the thirty six (36) seats in the enlarged Senate should be
divided as follows:

- 20 members appointed by the Prime Minister to represent the Government,

- 14 members appointed by the Leader of the Opposition to represent the
Opposition,

- 2 members to represent other interests.

109. The Committee explored two main ways of ensuring the representation in the Senate
of interests other than those of the governing party and the main opposition party, namely;

a. by providing for the appointment of a Senator by the leader of any other
grouping which having contested General Election in at least one-half of the
constituencies, obtains a certain Proportion of the national vote,

b. by the President appointing Independent Senators as was recommended by
the Constitutional Commission,

- if both seats are unappointed they would be equally shared by the
Government and the Opposition and the Senate would be comprised
21-15, .

- if one seat is unappointed it goes to the Opposition and the Senate
would be comprised 20-15-1.
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112.  The Minority in the Committee was of the view that the two (2) seats in the Senate
should be appointed by the President in his own discretion. . v

HOUSE OF REPRESENTATIVES

113. The Committee agreed that the process of electing members of the House of
Representatives by means of elections held in constituencies and decided on a "first past the

post" system should continue.

114. The Committee rejected the idea of introducing a hybrid system of having some members
elected on a constituency basis and others elected on a Proportional Representation basis. It was
felt that such a structure was inconsistent and incompatible with the direct representation that

citizens expect.

115.  The Committee also considered adopting a mechanism for recall of members of
Parliament but many members opposed the idea and those members sympathetic to the idea
could not devise a mechanism that would secure the benefits to be obtained without opening up
the system of recall to abuse. No system of recall of Members of Parliament is recommended

to Parliament.

116. The Committee recommends to Parliament that sections 69 and 70 of the ]
Constitution be amended to limit the number of members of the Government who could .

hold Executive office to be;

1. no more than 40% of the total number of Parliamentarians, and

2. less than 50% of the members of each House.

117.  This proposal is designed to restrict the ability of the Parliamentarians holding Executive
positions to dominate and control their parliamentary colleagues. The Committee recommends
that there be no other limit to the number of members of the Cabinet who could be appointed

from the Senate.

118.  The Committee accepted the recommendation of the Constitutional Commission that the
Prime Minister should have no power to call a General Election, unless there is in existence a
list of registered voters which has been completed for not more than six (6) months prior to the
calling of the General Elections. The Committee also recommends that the list must be current
not less than five (5) days before Nomination Day. These recommendations would require

amendment to section 71 of the Constitution.
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OTHER MATTE
119. The Committee carefully considered section 39 of the Constitution which:

a. entitles a Commonwealth Citizen to be a Member of Parliament or Senator
if he or she has been "ordinarily resident” in Jamaica for the twelve (12)
months immediately preceding election or nomination,

b. requires a Jamaican citizen to be similarly so resident,

and the Committee decided to recommend to Parliament that Commonwealth Citizens, who
are not Jamaican Citizens, should no longer be entitled to be Parliamentarians and that the
residential requirement should no longer apply to Jamaican Citizens to enable them to be
Parliamentarians. These proposals would require amendment to section 39 of the

Constitution.

120. With respect to Parliamentary Privilege, the Committee accepted the proposals of
the Constitutional Commission and recommends that where "malice" is established relating
to a false statement made by a Parliamentarian against ‘another person, that would
constitute an abuse of the privilege of the House and the offending member should be
subject to impeachment. The Committee recommended that the existing immunity against
legal proceedings in section 48 of the Constitution should be retained.

THE EXECUTIVE

CHALLENGE TO EXECUTIVE ACTION

121. The Joint Select Committee accepted the proposals of the Constitutional Commission
designed to empower individuals and organizations to challenge Executive actions and

recommends to Parliament:

1. the removal of those powers of the Attorney General which relates to the giving
of consent to actions being brought in the public interest for the protection and

enforcement of public rights,

2. that legislation should be enacted to widen locus standi in relation to
Representative actions similar to the amendments made to the English Rules of

Court.
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122. The Committee also agreed to recommend to Parliament the abolition of the positions
of Parliamentary Secretary and Minister of State and to substitute for these positions one
position to be known as Deputy Minister. This would require amendment to section 78 of
the Constitution. It is proposed that the Executive would comprise Ministers, being
members of the Cabinet and Deputy Ministers, not being members of the Cabinet. The
limitations, (see above), on the size of the Executive would apply to the number of Ministers

and Deputy Ministers.

THE DIRECTOR OF PUBLIC PROSECUTIONS

123. The Committee accepted the Commission’s recommendation that an express provision
should be included in the Constitution providing for Judicial Review of the decisions of the

Director of Public Prosecutions.

THE LEADER OF THE OPPOSITION

124. The Committee accepted the Commission’s recommendations that:
1. there should be provisions requiring the appointment or reappointment of
the Leader of the Opposition immediately following a general election
similar to those provisions in regard to the Prime Minister,

2. there should be appropriate prescribed oaths in respect of the office of the
Leader of the Opposition.

THE PRESIDENT’S COUNCIL

125. The Committee accepted the Commission’s recommendations that:

1. the name of the existing Privy Council be changed to the President’s
Council,

2. the number of persons sitting on that body be increased from 6to 8,
3. the present system of appointment be retained.

PREROGATIVE OF MERCY

126. The Committee agreed with the Commission and recommends to Parliament that subject
to<the, name change "the President’s Council” the existing constitutional provisions should

remain.
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THE JUDICIARY

127. With respect to the appointment of the Chief Justice and the President of the Court
of Appeal, the Committee disagreed with the recommendation of the Constitutional
Commission and recommends that the appointment of the Chief Justice and the President
of the Court of Appeal should be made by the Head of State who would be obliged to
consult with the Prime Minister and Leader of the Opposition before making the
appointments and that the persons so pominated would be subject to Parliamentary

confirmation in a manner to be agreed.

128. The Committee adopted the recommendation of the Constitutional Commission that the
Chief Justice should have jurisdiction to sit in the Court of Appeal as of right and when sitting
should preside, but that right should only be exercised in cases of exceptional public importance
and when there is a Full Court of not less than five (5) Judges.

PEALS TO HER MAJESTY IN COUNCIL

APPEALS TO HER MAJESTY IN COUNCIL

129. The Committee also adopted the Commission’s secommendation that the present system
of appeal to the Privy Council should continue but stated that this arrangement is subject to the
introduction of a Caribbean Court of Appeal, if and when such a decision is taken.

THE JUDICIAL SERVICE COMMISSION

130. The Committee recommends to Parliament that the membership of the Commission be
increased from six (6) to nine (9).

131. The recommendation provides for three (3) ex officio members, the Chief Justice who
would be Chairman, the President of the Court of Appeal and the Chairman of the Public
Service Commission. The other six (6) members would be appointed by the President after
consultation with the Prime Minister and the Leader of the Opposition to include the following

persons:

(a) three (3) members from the Judiciary and the Bar chosen as follows;
(i) one being a person who has held office as a Judge of the High Court,
(i) one from a list of three (3) submitted by the Bar Council,
(iii) one from a list of three (3) submitted by the Onnmn: Legal Council,

(b) three (3) persons who are not from the Judicial or Legal ranks.
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FINANCE AND MATTERS INCIDENTAL

132. The Committee received proposals from the Rt. Hon. Edward Seaga, P.C. proposing
amendments to Chapter VIII of the Constitution to provide for a low Inflation Monetary Policy.
The Bill is currently before Parliament for debate and accordingly consideration of this issue,
in terms of constitutional amendment, must await the conclusion of that debate and a decision

by Parliament as to whether any changes are to be made to the Constitution.

THE PUBLIC SERVICE COMMISSION

133. The Committee recommends that the membership of the Public Service Commission
should be increased to nine (9) and should include:

@) two members selected by the Head of State from a panel of five (5) submitted by
the Jamaica Civil Service Association, : ’

(b) one member selected by the Head of State from a list of three (3) submitted by
the Permanent Secretaries Board,

(©) the remaining six (6) appointed by the Head of State, either,

(i)  acting on the recommendation of the Prime Minister after consultation
with the Leader of the Oppesition.  OR

(i) after consultation with the Prime Minister and the Leader of the
Opposition,

(d) the Chairman of the Commission to be selected by the Commission when
constituted.

134. The Committee could not reach agreement on the method of appointment of the six (6)
members at (c) above and the Majority position and the Minority position are set out as the
alternatives at (c)(i) and (c)(ii), respectively.

THE POLICE SERVICE COMMISSION

135. The Committee adopted the Commission’s recommendation that the Police Service
Commission should be appointed by the Head of State after consultation with the Prime Minister
and the Leader of the Opposition. The Committee recommended further that these appointments

would be subject to Parliamentary confirn:atior. The Committee also adopted the Commission’s
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recommendation that the membership of the Police Service Commission be increased from five
(5) to seven (7); but the Committee disagreed with the Commission’s proposal for the additiona]
members to be chosen from professional, philanthropic, religious and other organizations, as the
Committee felt this should be left to the discretion of the President.

INSTITUTIONS TO BE ENSHRINED IN THE CONSTITUTION

A. THE CONTRACTOR GENERAL

136. The Committee agreed with the Commission’s recommendation that the post of
Contractor General be enshrined in the Constitution in keeping with the status, function and

purpose for which the office was created.

THE OMBUDSMAN (NOW TO BE INCORPORATED IN THE CITIZEN’S
PROTECTION BUREA

137.  The Committee agreed with the Commission that the Office of the Ombudsman should
be entrenched in the Constitution along with the appropriate provisions, to ensure the
independence and impartiality of that office. It was also agreed that appointments to this position
should be made by the President after consultation with the Prime Minister and the Leader of
the Opposition, subject to the confirmation of Parliament.

B.

138.  This decision must now be read in the light of the Committee’s later decision to establish
a Citizen’s Protection Bureau which would perform, as part of its functions, all of the functions
now performed by the Ombudsman, together with its other constitutional functions set out
elsewhere in this report. Since this Bureau will be entrenched in the Constitution the objective
of the Commission’s recommendation to enshrine the Ombudsman’s Office will be effectively

achieved.

C. THE ELECTORAL COMMISSION

139.  The Committee did not consider the question of Electoral Reform other than adopting the
recommendations of the Constitutional Commission. The Committee recognizes the Electoral
Commission’s central importance to the effective functioning of our democracy and accordingly
adopts the recommendations of the Constitutional Commission that in keeping with the directives
of the Representation of the People (Interim Electoral Reform) Act, the Electoral Commission
be enshrined in the Constitution based on the present structure and composition of the Electoral
Advisory Committee, subject to the change that it would now be an Electoral Commission with

the Diregtor, being the Chief Executive Officer.

32




140. The details of how the system is formed and will operate are questions now being dealt
with by the Electoral Advisory Committee. In due course, that Advisory Committee will be
presenting specific proposals to Parliament, which if adopted by Parliament, may result in
appropriate provisions being placed in the Constitution.

141.  The Constitutional provisions should be such that appointment of the Commission
members, its tenure of office and its powers and responsibilities are consistent with its role as

an independent and impartial body.

LOCAL GOVERNMENT

142, The Committee considered various submissions from the public and adopted the
Commission’s two proposals, that the Local Government system should be enshrined in the
Constitution, but that the powers and duties should be defined by ordinary legislation
rather than being stated in the Constitution. The Committee accordingly recommends that:

(a) the system of Local Government be enshrined in the Constitution,

(b) the term of elections with respect to Local Government would be specified in
the Constitution,

© the power to hold and raise revenue, as specified by ordinary law, would be
included in the Constitution.

AMENDMENT PROCEDURE (SECTION 49 OF THE CONSTITUTION)

143.  The Committee discussed the amendment procedure and the recommendation of the
Constitutional Commission for a revision of the procedure, but after lengthy discussions and
various views being proferred, it was agreed that the existing system of amendment to the
Constitution in section 49 should remain. The Committee recommends however that section 49
be redrafted to make it more readily understandable.

144. The only other question of substance is whether or not the matters should remain
entrenched at the same levels as in the existing Constitution. The Committee is of the view that
the existing levels of entrenchment ensure that only those matters that are fundamental to the
structure of the Constitution are deeply entrenched. The Committee sees no need to alter this.

145. The Committee is further of the view that in addition to the matters now listed as
ordinarily entrenched in the Constitution there should be added :
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a) The Citizens Protection Bureau,

b) The Contractor General,

) Local Government,

d) Impeachment,

e) The Electoral Commission.
MISCELLANEOUS

A. TREATIES

146. The Committee adopted the Commission’s recommendation that Ratification by
Parliament of Treaties negotiated by the Executive should be obligatory. However the Committee
felt that the matter should be left to Parliament to devise how it should be implemented.

B. CONFLICT OF INTEREST OF SENATORS AND MEMBERS OF THE HOUSE
OF REPRESENTATIVES

147. The Rt. Hon. Edward Seaga, P.C. submitted to the Committee that he wished the
Committee to consider amending Section 41 of the Constitution and in this regard tabled for the
information of the Committee, Ministry Paper No. 32 of 1988.

148. This matter is currently being studied by another Joint Select Committee of Parliament
and accordingly Parliament will have to consider at a later date that Committee’s
recommendations in the context of Constitutional amendment.

Lo .-
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149. This Committee’s Report specifies a significant number of recommendations that are
unanimously agreed and others on which there is disagreement indicated by stated majority and
minority positions. There are still other matters which may benefit from further discussion when

Parliament is considering this report.

150. In light of this when Parliament is considering the promulgation of any new Jamaican

Constitution two questions arise: : :
(1) how does Parliament effect the amendments to the present Constitution as

recommended by this Committee and/or any others that Parliament may which to
implement?

)] how does Parliament "Jamaicanize" the amended Constitution so that it becomes
a sovereign act of the Jamaican people?

151. As to the first, this can only be done, so as to be free from the possibility of legal
challenge, by an Act or Acts of Parliament passed by Parliament and assented to by the
Governor General in accordance with the provisions of section 49 of the present Constitution.

152. Section 49 imposes three different procedures for amendment dependent on the sections
of the Constitution that are being amended, namely:

(i) amendments to those sections that are ordinarily entrenched, ‘must be embodied
in a Bill and passed by a two-thirds majority of the members of each House
before the Bill can be presented to the Governor General for his assent and then

become law,

(i) amendments to those sections that are deeply entrenched must first be passed in
the manner set out above and the Bill submitted for the approval of the electorate;
only upon such approval being obtained from a majority of those voting, can the
Bill then be presented to the Governor General for his assent and thus become

law,

(iii)  all other sections can be amended by a Bill passed by a majority of the members
of each House: that is to say by at least 31 members of the House of

Representatives and 11 members of the Senate.

153. Whether or not the proposed amendments should be included in one Bill or separated into
two or more Bills is a matter that is neither necessary nor desirable to be determined at this
stage. Much will depend on an assessment of which amendments are likely to obtain the
required support in Both Houses and which are not. This assessment must await the debate in
Partiament of this report and the outcome of whatever further public consultation Parliament
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decides to undertake.
154. We would however, recommend that the following objectives be borne in mind:

(a) as far as possible those amendments on which there is unanimous agreement
should be included in one Bill so as to ensure their passage in Parliament,

(b) those matters on which there is no agreement should be placed in one or more
separate Bills as convenience may dictate.

155. With respect to the second issue, "Jamaicanizing" the Constitution, the Committee
recommends that Parliament should at the appropriate time enact a Bill entitled the
"Jamaica Republic Act" repealing the Jamaica Independence Act, promulgating the
amended Constitution as the Constitution of the Republic of Jamaica and containing such
saving and transitional provisions as may be necessary. As an additional measure it would
be appropriate for Jamaica to make a formal diplomatic request to the British Government
for the United Kingdom Parliament to revoke such legislative enactments of the British
Parliament that relate to the promulgation of the Jamaica Independence Constitution
simultaneously with the coming into force of the new Jamaican Constitution.

156. This Committee recommends that the Jamaica Republic Act would contain in a
schedule to that Act, the National Anthem, the National Song for Schools, the National
Motto, the National Pledge, the National Flag (and where it should be displayed eg. to the
Speaker’s/President’s right in Parliament) and all the National Symbols.
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V. PUBLIC EDUCATION AND PUBLIC OOZmCF‘Fw‘EOZ

eform in which we are engaged is to make a significant

157.  If the process of Constitutional R . .
hen two things, at least, are essential.

contribution towards our development as a nation, t

158.  Firstly, that all necessary steps be taken to promote national awareness and understanding

of the broad purposes and important provisions of our Constitution, its rile as the supreme law
of the land, and all proposals for its reform. To this end, the Committee recommends to

Parliament that a full and effective public education programme be undertaken as a matter of
urgency.

159. Secondly, that the Constitution that emerges from this process of Constitutional Reform
commands the widest possible level of acceptance and respect. For this reason, both the
Constitutional Commission and this Committee have been at pains to invite suggestions and
proposals from the general public and to give the most careful consideration to the many written
and oral presentations that have been forthcoming. Nevertheless, the view has been strongly
urged, both within and outside of this Committee, that further consultations should be undertaken
in respect of the fundamental issue of the basic structure of Government.

160. This Committee, after careful consideration of the respective merits and disadvantages
of the Executive Presidential system of government and the Parliamentary or Westminster
system, has decided to recommend the latter, for the reasons stated in our report.

161. We recognize, however, that this issue is so fundamental and the differing viewpoints so
strongly held that the question is not likely to be set at rest without some clear cut expression
by the Jamaican people as to which of the two systems commands the greater popular support.

162. We therefore recommend to Parliament that before setting in motion the formal
legislative processes necessary to mend the Constitution, that it should put in place an
appropriate mechanism for determining the will of the Jamaican people in this regard.

~
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VvI. REPRESENTATIONS MADE BY PERSONS AND ORGANIZATIONS

163. The Committee in fulfilling its mandate examined the several proposals received from
the public for amendments to the Constitution and gave careful consideration to including them

in the Constitution.

164. A total of thirty-two (32) memoranda were received and a complete list of the persons
and bodies submitting memoranda is attached hereto as Appendix 3.

165. The Joint Select Committee set a deadline of 30th September, 1994, for receiving
submissions from the public and the Committee invited the persons or bodies who submitted
memoranda prior to the deadline set, to attend on it. Of those nineteen (19) attended and made
oral presentations to the Committee in support of their submissions. A list of all persons who
attended on the Joint Select Committee is attached hereto as Appendix 4.

166. In addition, the members of the Joint Select Committee were provided with a summary
of those submissions to make the Committee’s task easier.

167. Those submissions received after the deadline were circulated to the members of the Joint
Select Committee for their consideration.

168. The Committee gained from the considerable thought and research that had gone into the
submissions and presentations. All the proposals were fully considered and though it is not
practical to go into all the details covered by the memoranda, it is useful to point out that some
proposals were adopted by the Committee and a number of others were similar to decisions

already taken by the Committee.

%
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VII. ACKNOWLEDGEMENTS AND THANKS

169. The Joint Select Committee wishes to place on record its recognition of the incisive and
patriotic approach taken by all its members in dealing with this most important subject.

The quality of the debate and the objectivity which permeated the discussions enabled the
Committee to critically examine proposals and arrive at its recommendations.

170. In particular the Committee wishes to record its grateful and sincere thanks to the many
persons and organizations who submitted their memoranda and to the Secretary to the Joint
Select Committee, Mr Neville Gibbs, and the staff of the Secretariat for the long hours of hard
work and tremendous effort they put into organizing and supporting the Committee’s work.

171. The Committee also thanks the entire Parliamentary staff and the verbatim writers for
their input.

172. Our special thanks must go to the Chairmen and members of the Constitutional
Commission for the care, energy and time devoted to the compilation of their reports which
proved invaluable in assisting the Joint Select Committee to complete its work.

173.  Special mention must be made of the outstanding contribution made by Dr. Lloyd Barnett
by way of technical advice and expertise in preparing the draft of the new Chapter on
Fundamental Rights and Freedoms. He also chaired a working group comprising Mr. Delroy
Chuck and Mr. Jeffrey Mordecai, whose reports considerably assisted the Committee in
formulating its recommendations relating to Impeachment and the establishment of the Citizen’s

Protection Bureau.

174. The Committee wishes to record its thanks and appreciation to the Media for the
coverage of the Committee’s work and their role in taking the subject of Constitutional Reform

to the people.

175. Finally the Committee wishes to thank the public for its active participation in the process
of Constitutional Reform, both before the Constitutional Commission and before the Committee
itself. The Committee acknowledges the fact that the issue of Constitutional Reform is now
firmly placed on the national agenda. Though there are differing views there is also a far greater
knowledge of the Constitution and its role in our development as a nation.
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APPENDIX 1

PREAMBLE
SUBMITTED BY
PROFESSOR EDWARD BAUGH

We, the people of Jamaica, do hereby inscribe and enshrine in this Constitution
those principles by which we assume our place in the world community of free and self-

respecting peoples.

The conviction and pride with which we espouse these principles derive from the
knowledge that they have evolved out of a history of endurance, struggle and sacrifice,
which began in bondage and exploitation for the majority of our ancestors, but which
saw, in despite of these hardships, the gradual emergence of an independent, democratic

nation.

By this Constitution, and believing in the inherent dignity of all persons, we affirm
our commitment to those tried and proven principles of Democracy by which the freedom
of the individual is guaranteed within the context of the general good; by which all men
are considered equal before the law; by which equal opportunity and social justice exist
for all; and by which, having regard to our national motto "Out of Many One People”,
no one shall be denied these freedoms and rights on the grounds of colour, class or

religious belief.

By these principles we seek to promote the well-being, material, moral and
spiritual, of all citizens, and to preserve a nation secure in its commitment to those ideals
which reflect our best common hopes and aspirations, believing in the idea of the
brotherhood of all men, and humbly acknowledging the supremacy and beneficence of
God.

I I
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APPENDIX 1

PREAMBLE
SUBMITTED BY
THE HON. DAVID COORE Q.C.

We the people of Jamaica affirm our commitment to the preservation and
steadfast observance of those principles of individual freedom and democratic

Government that are our inalienable heritage.

We enjoy this heritage and hold it in trust to pass on to future generations
by virtue of the struggles and sacrifices of our forefathers. They came to this land
at different times, in different circumstances and from different regions of the
earth, but in the majority they came in bondage from the mother continent of
Africa. From these harsh beginnings has been fashioned an independent
democratic nation with an honourable place in the world community of free and

self-respecting peoples.

In this long journey we have been blessed with leaders of courage and
vision, with artists, writers, musicians and athletes who have carried the name of
our country with honour and glory throughout the world but above all with an
indomitable determination through centuries of hardship and struggle to create a
nation of freedom and justice.

In this Constitution we give form and substance to those tried and proven
principles of democracy whereby the fruits of that struggle can be guaranteed for
ourselves and future generations. While preserving the essential features of those
institutions that have served us well in the past, we are conscious of our obligation
to make those changes that experience has shown will better promote the material,
moral and spiritual well-being of all Jamaicans and the enjoyment of the beauty
and fertility with which our land and surrounding seas have been so abundantly

blessed by Almighty God.

Consistent with these purposes and convinced that the time is right for the
full expression of our national identity we now by this Constitution and in the
exercise of our sovereign will, establish the Republic of Jamaica.

T I
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PREAMBLE

SUBMITTED BY
HONOURABLE SIR PHILIP SHERLOCK.,O.J.

WHEREAS the passage of time and the cumulative experience in the
management of the nation’s affairs have made it necessary to amend, change and

add to the Constitution of Jamaica, and

WHEREAS Jamaica is the second black country in the Western
Hemisphere to achieve independence, and by reason of its history is closely and
indissolubly linked with the West African people, and with the Afro-American
people whose origins lie in the African diaspora, and

WHEREAS Jamaica’s Freedom and independence were achieved in the
course of three centuries of liberation struggles, civil rights uprisings, and the

rejection of a racial ideology,

AND WHEREAS Furopean domination was rooted in the doctrine of
African inferiority, the denigration of Africa and the inculcation of self-contempt

in people of African origin,

IT THEREFORE becomes necessary to set forth in this preamble to the
reformed Constitution certain of the guiding principles enshrined therein, these

being:

(a) the affirmation that Jamaica is predominantly a black nation, that the
great majority of its people are of African origin, and that their
history dictates that national consciousness also means racial

consciousness;

(b)  the claiming likewise of a European heritage;
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(c)  the cultivation of respect for, and appreciation of, the cultures of the
Jews, Arabs, Indians and Chinese who have enriched and added

quality to the Jamaican way of life;

(d)  the recognition that for three centuries it was their black ancestors
and not the European rulers, who preserved the passion for freedom
and for justice, and that in consequence the Jamaican people are
committed to the principle of parliamentary democracy, accepted the
importance and value of the individual human being, regardless of
race, colour, creed and gender, and express this commitment through
a system of universal adult suffrage in which every Jamaican citizen
over the age of eighteen has the right to vote by secret ballot;

(e)  the recognition that by reason of their record of achievement and
of triumph over the denial of the rights of personality, the Jamaican
people set great value on protecting and preserving, by all means in
their power, the principles of freedom, equal justice for all, equality
of opportunity, freedom of conscience and association, freedom of
speech, the right of access for all to educational and training
opportunities, protection for children, the underprivileged and the

handicapped.

Underlying these aims is the belief, validated by their history in the capacity
of the Jamaican people to govern themselves as an independent nation. The
Constitution memorializes these achievements and is the people’s pledge to their
ancestors. From tribulation the people harvested triumph.
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(a)
(b)
(©)
(d

APPENDIX 2

CITIZENSHIP

A person may become a Citizen of Jamaica by:

birth,
descent,
marriage to a Jamaican Citizen,

naturalization,

in the manner set forth in the succeeding articles of this Chapter.

Citizenship by Birth

(@)

(b)

Every person born in Jamaica whether before or after the
appointed day shall become a Citizen of Jamaica at the date of

his birth.
For the purposes of this Chapter a person shall be deemed to be
born in Jamaica, if:

i) he was born on a ship or aircraft registered in Jamaica or

belonging to the Government of Jamaica;

ii) at the time of his birth his mother was a Jamaican Citizen
residing abroad by reason of being in the diplomatic
service of the Government of Jamaica or was married to
a Jamaican Citizen residing abroad by reason of being in
the diplomatic service of the Government of Jamaica.

e -
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,33

Citizenship by Descent

A person born abroad shall at birth become a Jamaican Citizen if «t the
time of his birth, his mother or his father was a Jamaican Citizen by

birth, naturalisation or marriage.

Any person who marries a Jamaican Citizen shall be entitled to be
registered as a Jamaican Citizen on application in the manner
prescribed by Law.

Parliament may provide by Law for the acquisition of Jamaican
Citizenship by any person not covered by the foregoing provisions.

These provisions as to Citizenship shall be deemed to have come into
effect on the 6th day of August, 1962 and any person who on that date
was, or was entitled to become, a Citizen of Jamaica shall continue to

enjoy the same status.

Deprivation of Citizenshi

No person who is or becomes a Citizen of Jamaica shall be deprived of
such citizenship except under and by virtue of a law setting out the
grounds on which such deprivation may take place and providing the
opportunity for the Citizen to show cause why he should not be

deprived of his Citizenship.
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10.

11.

12.

13.

14.

16.

17.

18.

Joint Select Committee

Mr. W. R. Roddy Ashby
Mr. Lloyd Ashly

Mrs. Beth Aub

Dr. Lloyd G. Barnett

Mr. G. A. Bovell

Mr. Rothwell A. Ferraro

Mr. Laurel B. Francis
Ms. Beverley Hamilton

The Imperial Ethiopian World
Federation Inc.

The Jamaica Progressive
League

Dr. Roy E. Johnstone

Mr. John Kelly

Mr. A. Patrick Lawe

Dr. R.B. Manderson-Jones
Dr. Edith J. Marshalleck
Mr. Clifton McBean

Mr. Lloyd McCarthy

Mihistry of the Public Service
and the Environment

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.
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Mr. Henry C. Morant
Dr. Trevor Munroe

National Environmental
Societies Trust (NEST)

Poor Relief Class of 1994 -U.W.1L.)

The Republican Party
2 Richards & Associates

Mr. David Sharpe

Mr. Maurice Saunders
Mr. O. Hilaire Sobers
St. David’s Farmers
Assoc. Ltd.

Mr. Joseph Thomas

Dr. Robert A. Thomas

West Indies Union of
Seventh Day Adventists !

Ms. Linnette Vassell
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APPENDIX 4

LIST OF PERSONS WHO ATTENDED

ON
THE JOINT SELECT COMMITTEE TO MAKFE ORAL
PRESENTATIONS
1. Mrs. Beth Aub
2. Dr. Lloyd G. Barnett
3. Mr. G. A. Bovell
4. Mr. Laurel B. Francis
5. Ms. Beverley Hamilton
6. The Imperial Ethiopian World Federation Inc.
Delegation consisting of -
Mr. George Hart. 1st Vice President
Mr. Junior Anderson 2nd Vice President
Mr. Trevor Sharpas Treasurer
Mr. Leroy Lindsay Secretary
Mr. Hugh Goulbourne Information Officer
7. The Jamaica Progressive League
Delegation consisting of -
Dr. Roy E. Johnstone Chairman
Mr. Jimmy Tucker Secretary
Mr. Frank Gordon, O.D. Executive Member
8. Mr. John Kelly
9. Mr. A. Patrick Lawe
10. Dr. Edith Jean Marshalleck
11. Mr. Clifton McBean
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13.

14.

16.

17.

18.

19.

Dr. Trevor Munroe - Reader,

Head of the Department of Government - U.W.I.

accompanied by the following members of the New Beginning Movement
Dr. D. K. Duncan

Mr. Dickie Crawford

Mr. Anthony Abrahams

National Environmental Societies Trust (NEST)
represented by Mrs. Christine Scott-Dunkley,

Programme Director

The Republican Party of Jamaica
Delegation consisting of -

Mr. Denzil Taylor Chairman
Mr. V. G. Smith President
Mr. James Francis Member

"

Mr. Charlie Babalool
Mr. C. M. Smith
Mrs. Dawn Smith

Mr. Allan Martin

Mr. David Sharpe
Mr. Maurice Saunders

Mr. O. Hilaire Sobers

The West Indies Union of Seventh-day Adventists
Delegation consisting of -

Mr. M. E. Weir Secretary
Pastor Errol Thomas Communication and News Director
Mr. Audley Foster Legal Officer

Ms. Linnette Vassell of the Social Action Centre (UWI),
Mrs. Carol Narcisse - Co-ordinator of the Association

of Women’s Organizations in Jamaica (A.W.0.J.A.) and
Mr. Horace Levy of the Association of Development
Agencies (A.D.A.).
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