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JAMAICA

IN THE COURT OF APPEAL

" SUPREME COURT CIVIL APPEAL NO, 10 of 1968

BEFORE: The Hon. President
The Hon. Mr, Justice Fox, J A,
The Hon. Mr. Justice Smith, J.A."

. EUPHEME FINLAYSON - -PLAINTIFF/APPELLANT
V.

*FAHRIN MATTHEWS - DEFENDANT/RESPONDENT
: ¢

Mr. Adolph Edwards for Appellant
Mr. Horace Edwards, Q.C. and Mr, W.K. Chin See for‘ﬁespondent.

9th, 10tli, 1lth November, 1970
and £ Yy 1971

HENRIQUES, P, -

This matter came before the Master by way of an origi\atlng

summons under the Guardianship and Custody of Children Law, Law 69

of 1956, in which the mother of an illegitimate child, Eupheme
Finlayson prayed én order of the Court -
A. That Paul Eccleston Matthews her child do remain in or
under the control of the said Eupbeme Finlayson during his
‘minority and until furthef ordered with such access to the
said Fahrin Matthews (his father) as may be deemed fit.
B. | That the said Faﬁrin Matthews do pay the said Euvheme
Finlayson the costs and expenses of and incidental to and

occasioned by the birth of the said Paul Eccleston Matthews,

c. That the said Fahrin Matthews do pay to the said Eupheme

Finlayson in of towards the maintenance of the said Paul
Eccleston Matthews such weeklj or other periodical sum for

such period or periods as may be deemed reasonable.
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Before the Master it was contended by the respondent . in

this court that the c¢hild being an illegitimaﬁe child of the mother,

the application ought not to have been brought under the Guardianship

(MK> . and Custody of Children Law, Law 69 of 1956, that the child is T:3jus
nullius and custody resided in the mother, and that éhe order in
relation to paragraph B of the originating summons should‘bé sought
under the Bastardy Law in tﬁe Resident Magistrates Court. Thé Summons
should thefefbre be dismissed. | '
‘ , On the other hand for the appellant the argument waé
sduggt‘to be adduced that the Bastardy La#‘was one way of dealing
with the matter, but not the on}y way and that the summons was properly

o founded. That the whole trend of judicial interpretation of legislation

was to bfing the rights of lggitimate and illegitimate children
closer together vide section 2 of Law 69 of 1956, in that that
section defined child in such a way that clearly indicated,that‘it
included an illegitimate child. The Céurt had accordingly power to
make’orders in relatipn to that child;

The Court dismissed the summons holding that it had no

jurisdiction to entertain the application sought. It was from this

order bf the learned Master that the present appeal arises.

” Counsel for the appellant argued on the appeal that the
legislation in Jamaica was not restricted to legitimate children
as was the legislation in the United Kingdom dealing with the same

matter, the Guardian of Infants Acts 1886 and 1925, and the

Administration of Justice Act 1928, but included children of unmarried
|

parents as well as legitimate children. Emphasis wds placed on the
(/\) définition of child in the local law, namely-"a pergon under twenty-
one years of age but does not include a person who is or has been
married." Such a definition did not abpear in the’United Kingdom

legislation, .and standing by itself would appear to include both

legitimate and illegitimate children. Illegitimate children were

therefore on the same footing as legitimate children under the local

rama

statutes. It was pointed out that our law was aerivec¢ J.om throo

different sources, the Guardianship of Infants Act 1886 49 and 50
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Vic. C. 27 the Guardianship of Infants (Amendment) Act 1925 15 and 16

Geo. V. C.45 and the Custody of Children Act, 1891 54 and 55 Vic. C.3.

He referred to the decision of Roxburgh J in Re C.T. and Re J.,T.

(an infant) 1956 3 A.E.R, p. 500 in which the learned judge held that
the Court had no jurisdiction under the United Kingdom legislatiqn
which is similar to the provisions in section 7(1) of our law 69 of
1956, to entertain an- application by a putative father for custody
of his two illegitimate children as the term "father" within the

meaning of the United Kingdom provisions meant 'de jure' father and
' *

‘did not include a putative father. Infcoming to that conclusion the

learned Judge followed the decision in Galloway and Galloway 1956

A.C. 299 that the words "father and mother'" in section 5 in the

~United Kingdom Act of 1886 which is the counterpart of our section 7

of law 69’of 1956 meant lawful father and lawful mother. At page 310

Viscount Simopds is reported as having said "It was 1857 (as it is

-today) a cardinal rule applicable to all written instruments,wills,
~ deeds or Acts of Parliament, that "child" prima facie means lawful

" child and 'parent’ lawful parent. The common law of England cdid not

contemplate illegitimacy and,'shutting its eyes to the facts of life,
described,an illegitimate child as filius nullius. This prima facie
meaning may in certain circumstances be displaced and a wider meaning
given to the wordsceeveess"

Roxburgh J then proceeded to carry out an anélysis of the

provisions of the kindred Acts and came to the conclusion that the

Guardianship of Infants Acts were not intended to include illegitimate -

children.
Learned counsel for the appellaﬁt argued that that case
was wrongly decided. For this purpose he relied on Halls‘§ Mattal

6. W.I.R. p. 481 in which the Court of Appeal in British Guiana

‘Zappear to have assumed that the Guardianship of Infants Act of 1886

applied to illegitimate children and permitted the mother of such
children to épply to the Court for custody. This authority,; however,
té my mind, does not greatly assist as from a perusal of the judgment

of the Court in Re C,T, (an infant) was not considered.
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Learned counsel for the respondent submitted that looking
gt the Law as a whole proceedings were éontemplatea where there existed
some contest as to the custody of the child. If that were so that the
summons whiéh prayed an order that the child remain in the custody of
the mother was an abuse qf the process of the court.‘ He relied on the
judgment of Roxburgh J in Re C.T., (an infant) and submitted that 'child? / 2
in Law 69 of 1956 except in section 4(2) did nét mean illegitimate child.
He pointed toH%he fact both the Guardianship and Custody of Children
Law, 1956, and the Adoption of Children Law, 1956 came before Parliament z
the Sahé:year and the meaning given to fathdr in the one law ought to |
be construed to ge the same as the meaning given in the otﬂer, and
since 1964 the Adoption of Children Law 1955 had been_amended to include
a definition of father "father in relation to an illegitimate child

means the natural father"., It followed that the term ‘‘father® in

Law 69 of 1956 had no reference to the natural father of an illegitimate ;

child. He argued that where a term or word had a particular meaning the

particular term or word must be given the common law meaning. "Father"

at ocommon law meant the de jure father and must be given that same mean-
iné unless the Law can be said either expfessly or by necessary
implication to have taken away that meaning. He referred to subsections
(2), (3) and (4) of section 7 of Law 69 of 1956 and submitted that a
correct reading of tggg;Néections, would lead to the conclusion that
the term "father" in section 7 meant the de jure father. He then
analysed various sectigns of thé Law 69 of 1956 with a view to showing
that the de jure fatlier was contemplated.

The simple but extremely difficul® question which arises in
this appeal ié whether an order for the custody of an illegitimate
child may be made on the application of its mother under the provisions
.of subsection 1 of section 7 of the Guardiénship and Custody of
Cgildren Law, Law 69 of 1956, and if so, whether an order for maintenance
may be made under_gubsection 3 of the secfion against thé natural
father. Our, Law 59 of 1956 is based on the United Kingdom Guardian
- of Infants Act 1386, the amendment to that actT in Lye>, ana tne Custody

of Children Act 1891, and in my view the decision in Re C.T. (an infant)



is directlyfin poiht. An exhaustive review of the Common Law position
;ndvthe relevant statutes in that case led Roxburgh J. to the conclusion
that the titles of father and mother belong only to those who have
become so in the manner known to and approved by law. Towafds the

end of his judéﬁent Roxburgh J. had this to say "Romer L.J. befére

he became a member of the Court of Appeal was the judge to whom

appeals under the Guardianship of Infants Acts were assignedj in

“other words, he was my predecessor in the work I am now doing and I

derive some comfort from the reflection that, although he did this

o ¢
work for a considerable number of years, it does not seem to have

occurred to him that an illegitimate child might be the subject of

proceedings under the Guardianship of Infants Acts. I do not wish to
make too .much of that kind of reflection and that is why I have left
thié part of my judgment to the last, but thought the point worth
mentioning to lead up to m& conclusion on this part of the mattéf.

I am told that a number of justices is now giving effect to
the view taken by the justices in this case, namely, that they have
an apparently unrestricted jurisdiction over both custody and maintenance
in respect of illegitimate children, and that many orders have already

been made on that basiS.seess The effect of this judgment will have

-an important and unhappy bearing on the orders which have been made

by justices'who have taken that view, but I feel it is a good thing
that no further delay should ensue before the practice is stopped for
this reason: it may wéll be and T am nbot iﬁ the least suggesting the
contrary that justicéé should have jurisdiction over cﬁstody and
maintenance in the case of illegitimate children, but, if it is
desirable, itlis quite clear to me that considerable modifications
ought to be made in the Guardianship of Infants Act, 1886 and 1925,
before the justices exercise that jurisdicfion, and it is, of course,
trite knowledge that such alterations cannot be made by judicial decision,
and they are solely within the province of Parliament". The remedy

to the problem which confronts the Court in this case lays exclusively

in the hands of the Legislature.
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I am fortified in the view I have formed from a closé reading
and considergt?Pn of the provisions of the section in question ifself,
section 7({iﬂsf:£he Guardianship énq:Custody of Children Law, 1956,

I am.tully(sati;fied from such a stﬁ@y that its.whole purpose and
intent was to aeal with legitimate children. I am therefore of the
view that fﬁe learned Master came to a correét cdnclusion when he
dismissed the summoﬁs for wanf of jurisdiction and I would accordingly
dismisé this appeal with costs to the respondent.

-P‘I am aWare, having read previously the judgments of my
*

learned brethren, that they do not share my views. Though I am

appreciative of the path of reasoning which have led them to the

conclusion that a distinction can be validly drawn between the implicatipns

of the word "father" and that of "mother" in the same section, I regret
that I am unable to accept such a proposition. 1In view of the con-

clusions at which they have arrived the apvpeal is allowed in relation

to the;;ssge of custody, and the order of the Master accordingly set

aside, and the matter remitted to the Master to hear and determine the
application for custody. The appellant will have half the costs of this

appeal,
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of that person, must it not Iollow thai tiue aibilicial rc

FOX, J.A. ~

The appellant, the unmarried mother of én illegitimate child
bo?n on 6th‘October, 1967, took out an originating summons under the
Guardianship and Custody of Children Law, 1956 - Law 69 of 1956 against
the resbondent naming him the de facto natural father. The child was
in the custody of the appellant. In the summons, application was made
pursuant'to the provisions of section 7 of the laW, for an order that
the child remain in the custody and contrbllof the appellant during his
minoriﬁf‘with such access to the respond;nt fas was deemed fit, and

that the respon&ént pay the expenses of the birth and a periodic sum
for maintenance. The summons came before the Master on 13th March,
.1968, and was dismissed on the ground of want of juriédicfion. On
appeal from the decision, it was conténded that the legislation in

Jamaica was not confined to legitimate children as was its counterpart

in England, the Guardianship of Infants Acts, 1886, and 1925, and the

Administration of Justice Act, 1928, but contemplated as well a child
of unmarried parents. This was so as a consequence of the definition
of "child" in our law to mean "a person under twenty-one years of age
but does not include a person who is or has been married', This
definition is absent in the English legislatioﬁ, and since it was wide
enough to embrace all children, legitimate and illegitimate, it was
axiomatic,-argued counsel for the aprellant, that when reference was
made to the _fathef of mother of a child in the substantive provisions
of our law, both de jure and de facto parents were intended. This
logic is fascinating. It seems ludicrous to assert that a child
ceases to be.a person simply because of its birth out of wedlock.

Can such a child be made to disappear into thin air simply by invoking
the circumstance of his 'tainted birth'? ¥ill he cease to breathe and
to live, and to be able to écquire or undertake all the incidents of
civic existence? The law says that a child means a persaon and goes

on to state the rights and the obligations of the father and the mother

imposed by the common law have been displaced, and that the prima facie

7 *y
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one from the other, resort must be had to that cardinal rule of the

" of the law itself.

English decisions are therefore in point.

meaning of pareht.as “iawful parent' has given Way to larger
implications? Thevforce‘bf this reésoning is strengthened by the

obvious desirability of bringing all children, whatever the circunstances
of their birth, within the ambit of a law which professes to relate

to theif guardianship and custody and matters incidenfal thereto,

Despite its attraction however, the reasoning is entirely féllacious.
Al'child' is a 'person' but not every 'persoﬁ"is a 'child', 'Child!
is included in the larger categdfy of 'person' and means a 'peréon'

C pn it tied gl it >

in terms of the definition. But a 'person' may be a 'child' or a

'non-chiid’, and to ascertain the prirciple which distinguishes the

common law which, turning a blind eye to the facts of life, brands

an illegitimate child as a filius nullius and rules that when they are

used in a written instrument, be it a will, a deed, or an Act of

Parliament, the word 'child' prima facie means 'lawful child', and

'parent', 'lawful parent! unless the context in which the words appear

extended this mzaning to the de facto situation.

The answer to the problem in this appeai lies therefore not
in the definition of the word child, but in the substantive provisions
In every relevant respect, the provisions of our
law are essentially the same as those in the English legislation. Thé

In Re C,T. and J.T. (infant)

/19567 3 A1l E.R. 500 Roxburgh J. held that the Court had no jurisdiction

under provisions in the‘English Acts which are similarvto those in
section 7 (1) of our law, to entertain an apvlication by a putative
father for custody.of his two illegitimafe children because the term
*father' within the meaning of the Engliéh provisions mecant a de jure
fathef and did not include a putative father. The case did not actually
decide that the mother of an illegitimate child was.not entitled to
apﬁly for custody of or maintenance for the child under the English
Acfs, but that aséect of the matter wés considered and the difficulties

which the lenrned judge felt in this regard were indicated. The

[ T : . E . KSR B e e s LYy . T SR D N
reatrictions J.myuo\.\l i Proceclallyd UAGeI cug vaAscal uy wavw s bl

affiliation order which a single woman who has. a bastard child was

/758
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entitied to takej were examined in detail, and the circumstance that
none of these restrictions applied in proceedings under the Guardian-~
ship of Infants Acts was observed. At p. 507 (ibid) the difficulties
were summarized as follows:

"Under the Bastard& Acts only a single woman, as defined
either by the Acts or by judicial interpretation, can obtain an
order for maintenanceAin respect of an illegitimate child -~ there
is no limitation at all of that sort in the Guardianship of Infants
Acts. Secondly, the application for an affiliation order and
conseqﬁghtial maintenance has to be.made dun;ng a period which is
limited - there is no limitation in the Guardianship of Infants
Acts. Thirdly, evidence of paternity has to be corroborated even
in the face of admission ~ there is nothing of that sért in the
Guardianship of Infants Acts. Lastly (and this, perhaps, is the
least important) an appeal lieé, not to the High Court as under
the Guardianship of Infants Acts, but to quarter sessions. It

"is, therefore, almost impossible to believe that the Guardianship

of Infants Acts were intended to embrace illegitimate children'.,

The last difficulty stated by Roxburgh J. does not occur in Jamaica
where appeals from orders made under both laws lies to the Court of
Appeal, but this does not affect the relevance and the weight of the
other difficulties, and cannot detract from the validity of the con-
clusion stated at Eﬁe end of the passage cited above. In the light of
this statement of the position, I feel obliged to hold that the word
'father' in section 7(3) aof our law must be construed as meaning
legitimate father. The word does>not extend to a putative father and
proceedings under the law to compel such a father to maintain a child
are therefore not competent,

Somewhat different considerations arise with respect to an

application by an unmarried mother for custody of her illegitimate child.

In Re A., S v A (1940) 164 L.T. 230 Bennett J. held that the word

'mother' in s. 5(2) of the English Act of 1925 which empowers the mother

Af an infant o QI\I\I‘\'TrH' any nerzan +to he the cuardian after her death

(s. 4(2) of our law) included an unmarried mother. In ais judgment,

out
Roxburgh J. pointed[the very convincing reason for this decision which
2
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was t6 be found in the logislative context in which the word 'mother'

occurred, but went on to notice the difficulties in the way of con-

struing the word 'father' in the analogous provisions of s. 5(1) (s. 4(1)

of our law) to include de facto father.. At p. 510 (ibid) the learned
Jjudge concluded:
"Rathgr than be involved in difficulties of that sort, I feel

compelled to hold that the prima facie meaning of the terms

"mother" and "father™ is not to be departed from unless a compelling

reason can Be found in the statute for doing so. It seems to me
that thére is such a compelling reason in the case of the mother
in onévgarticular regard, namely in s. 5(2) of tue Guardianship
of Infants Act, 1925, and, for my part, I see no'escape from the
decision of Bennett, J., in Re A. (7) but I find - although this
is, perhaps, not strictly relevant - no compelling reason in the
case of "mother anywhere else in the Act."

1 think’that'the_obiter at thé end of this conclusion states the

mother's position too narrowly. At common law, an unmarried mother is

prima facie entitled to the custody of her illegitimate child. This

right may be enforced by habeas corpus proceedings. Barnado v lcdugh

/18717 A.C. 388 H.L. I can see no objection to construing the word
mother in s. 7(1) of the law to include an unmarried mother. In this
way she would be given an additional remedy against infringement of

her common law right of custody. OShe could maintain the action against
all persons inéluding the person alleged to be the father, and would be
entitled to such redress aé was appropriate in the circumstances. The
desirability.of this alternative remedy being available to an unmarried
ﬁother, coupled with the absence of the kind of conflict such as would

arise in proceedings for maintenance against a putative father, furnish

~a sufficiently satisfactory basis for departure from the prima facie

meaning of the word 'mother' in s. 7(1).

I therefore hold that proceedings by an unmarried mother for the custody

of her illegitimate child are competent under these provisions of the
law. * The outcome of such proceedings will of course depend upon the

particular facts of each case,
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SMITH, J.A.

' The questions for determination in this appeal ‘are:

(a) whether, upon the application of the mother, an order for the

custody of an illegitimate child may be made under ss. (1) of Ss 7

of the Guardianship and Custody of Children Law, 1956, (Law 69 of

1956) and, if so, (b) whether an order for maintenance may be made

under ss. (3) of the section against the natural fathers Sub-sections

(1) and (3) of s. 7 provide as follows:

In

.
"(1) The Court may, upon the application of the father or

mother of a child, make such order as it may think fit

regarding the custody of such child and the right of

access thereto of either parent, having regard to the welfare

of the child, and to the conduct of the parents, and to
the wishes as well of the mother as of the father, and
may alter, vary or discharge such order on the application
of either parent, or, after the death of either parent,
of any guardian under this Law; and in every case may make
such order respecting costs as it may think just,”

(3) %here the Court under subsection (1) of this section.

makes an order giving the custody of the child to the

mother, then, whether or not the mother is then residing

with the fgther, the Court may further order that the
father shall pay to the mother towards the maintenance
of the child such weekly or other periodical sum as the
Court, having regard to the means of the father;-may

think reasonable.™

In re C.Te (An Infant), (1956) 3 W.L.R. 826, the admitted

natural father of two illegitimate children applied under s. 5 of the

Guardianship of Infants Act, 1886, as amended, for an order granting

him custody of the children. On appeal from a dismissal of the

application %y justices, Roxburgh,J. held that the word "father”

in s. 5, as amended by s. 16 of the Administration of Justice Act,

1928, must be construed as meaning legitimate father and did not

I3 2
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extend to thé natural father of an illegitimate child; and that

- neither the justices nor himself had jurisdiction to make the order

sought. Roxburgh, J. followed the reasoning of Viscount Simonds

in Galloway v Galloway, (1956) A.C. 299, 310, in holding that, prima

facie, the words '"father™ and "mother’ in S. 5, as amended, mean lawfu

father and lawful mother respectively.

In Galloway v Galloway (supra) Viscount 3imonds said, at

pp. 310, 311:
"First, as to the prevailing law. It was in 1857 (as it is

today) a cardinal rule appliéablg to all written instruments,|
. i
wills, deeds or Acts of Parliament that 'child' prima facie

means lawful child and 'parent' lawful parent., The common

[

law of England did not contemplate illegitimacy and, shutting|

its eyes to the facts of life, described an illegitimate

child as '"filius nullius'. This prima facie meaning may

in certain circumstances be displaced and a wider meaning

given to the wordsiceeeeeese

»

‘Roxburgh, J.;:;n re C.T, (An Infant) (supra), held that, except in
fhe case of the ”mother"’in ss. (2) of s. 5, the prima facie meanings
of "father'" and "mother™ in s. 5, as amended, had not heen displaced,
there being nothing in the Act of 1886, or in the circumstances in

which it was passed, to suggest an extension of meaning to include

de facto or natural parents. The learned judge, during a detailed

- examination of the provisions of the Act of 1886 and its amendments,

and of the Bastardy ‘Acts, pointed to difficulties which would arise

- if the titles "father" and "mother" were given an extended meaning.

He éoncluded; therefore, that it was almost impossible to believe
that the Guardianship of Infants Acts were intended to embrace
illegitimate children,

' | The provisions of s. 7(1) of Law 69 of 1956 are, in all
material respect;, the same as those of s. 5 of the Act of 1886 as
amended. Learned couns2l for the respondent, the alleged fathe{ of

Lian 4

the illegitimaie child, invitea the Court to follow the decision, in

13F
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re C,T, (An Infant) (supra) and to hold that "child" in Law 69 of 1936
does not include an illegitimate child., It was submitted on béhalf
~of the_appellént, the mother of the child, that In re C.T. (An Infant)
was‘wrongly decided. In support of this submission refgrence was made
to two passages in Halls v Mattal, (1964) 6 W,I.R. 481 (at pp. 484 &
486) in which the Full Court of Appeal of the Supreme Court of British
Guiana apﬁear to have assumed that the Act of 1886 (U.K.) applied to
illegitimate children and permitted the mother of any such child to
apply for,uand empowered the court to award, custody. The Full Court
seemed, however, to have bheen unaware of fhe gécision in In re C,T.
(An Infant) as no reference was made to it in their judgment. Learned
counsel for the appellant has invited us to hold that Law 69 of 1956
applies to illegitimate children.

- The cardinal rule referred to by Viscount Simonds in the
passage ianalloway v Gallo&ay quoted above applies equally in Jamaica
as it is a rule of the common law. "Child" in our statutes prima facie
means lawful child. This may be demonstrated by reference to two
statutes in which that word appears. In the Fatal Accidents Law
(Cap. 125), which came into force in 1845, it was enacted in s. 4
that every action brought by virtue of s. 3 "shall be for the benefit

of the wife, husband, parent, and child of the person whose death
shall have been so caused." The legislature, obviously recognizing the
limited meaning of ”child” in this section, in 1947 amended the Law
by adding a provision (see s. 2(2)) that for the purposes of the Law

"a person éhall be deeﬁed to be the parent or child of the deceased
person notwithstanding that he was only related to him iliegitimately."
Similarly, in the Intestates' Estates and Property Charges Law (Cap.1l66)
the word 'child" appears in Part I of the Law which deals with the
distribution of the estates of intestates (éee Se 5)e ''Child" there
clearly does not include an illegitimate child as Part II of the Law
is intituled "Illegitimacy and Succession' and enables an illegitimate
child to succeed to his mother's estate and a mother to succeed to her

illegitimate child's estate.

/88




In the construction of statutes, there is a presumption

>~

against changes in the common law, "It is presumed that the legislature
does not intend to make any change in the’existing law beyond that
which is expressly stated in or follows by necessary implication from,
the language of the statﬁte in question." (see Maxwell on Interpreta-
tion’of Statutes ~ 12th edn. p. 116). The question is whether there
is anything in the language of Law 69 of 1956 which, either expressly
or by necessary implication, indicétes that it was intended fhat the
prima facie meaning of "child" in that Law shbuld be extended to include
an illegitimate child; This,question,maj,beéexamined by looking first
at the definition of '"child" in thé statute and then at the words
"father", "mother" and 'parent" as used in relation to ‘'child", as
Rdxburgh, J. did in In re C.T. (An Infant) (supra).
The Act of 1886 uses the word "infant" where i'child’” appears
in Law 69 of 1956, "Infant" has a cémmén law definition while ‘'child"

is defined in Law 69 of 1956 to mean "“a person under twenty-one years

" of age but does not include a person who is or has been married." At

first glance this definition'appears wide enough to include all
persons under twenty-one years of age. This would, of course, include
an illegitimate child, A closer look, However, reveals that if this

were intended one would have expected the words '"any person’ to be used

 instead of "a person.'" The definition appears to be doing no more than

equating the age of "child"™ in the Law to that of an infant at common
law without affecting the prima facie meaning of the word. In the
Adoption of Children Law, 1956 {(Law 75 of 1956) the word ‘‘child’ is
defined in the same terms as itAis in Law 69 of 1956, Both laws were
companion measures and were passed.during the same session of the
legislature, one weck aﬁart. By clear implication,‘”child” in the
later law includes an illegitimate child. Sectioﬁ 16(1) of that law
refers to an adoption ofder made "in respect of a child who is
illegitimate," and the definition of '"relative™ also refers to such a
child. One would be inclined to think that the word would have

identical meanings in both laws, It appears, however, that the later

law cannot properly be ﬁsed to interpret the earlier for two reasons.

y) X3
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Firstly, becapnse, apart from cases where the later law purports to
declare the meaning of a‘wbrd or phrase in.an earlier law, an ambiguity
must appear in the earlier law when i} is considered by itself before
the lafer law can be looked at (see Maxwell on Interﬁre£ation of‘
Statutes - 12th edn. ppe. 69, 70). I do not think it can be said that
Law 69 of 1956 is ambiguous in any way which is relevant to the matters
under consideration., Secondlj, in the particular area of statutory
construction under considerafion it appéars that in princi?le it is

the language of the statute itself, and no other, that should be looked

at to disgover whether the legislature intended to make any change in

the existing law.‘ So, bylitgelf, no igdication of an extended meaning
appears from the definition of '"child".

Roxburgh, J. géve cogent reasons in In re C.T. (An Infant)
(supra) for holding that the prima facie meaning of "'father in the

Act of 1886 and in the Guardianship of Infants Act, 1925 had not been

displaced. The same reasoning may be applied to "father" in Law 69

éf 1956. There is certainly nothing in that law to show an intention

to extend the meaning to include the father of an illegitimate child.

I am prepared to follow Roxburgh, J. and to hold that "father™ in

Law 69 of 1956 mecans the father of a legitimate child. But, in my

view, different considerations apply to the term '"mother™. Roxburgh, J;,
though admitting that it was not strictly necessary for his decision,
expressed thé view that there was no compelling reason for departing
from the prima facie meaning of "mother" anywhere in the Acts of 1886
and 1925, except in ss. (2) of s. 5 of the Act of 1925 (which corresponds
to ss. (2) of s« 4 of Law 69 of 1956)., He referred to the decision of
Bennet, J. in In re A., S. v. A. (1940) 164 L.T.230 in which he held
that the mother of an illegitimate infant had the right to appoint a
guardian of the infant under ss. (2) of 5.5 of the Act of 1925.

Beﬂnet, J{s primary reason for so holding was that in.the schedule to
the Act of 1925, which'related to consents to the marriage‘of an

infant, referepcé w;s nade to the guardian of an illegitimate child
appointed by thc wmothere 2ut Bonnet, T, save anathar reason. He

said, in his short judgment: "Apart, however, from the schedule it

wo




" appears to mo to bo pwfflioisntly oleaxr that the exprooocion "mother of
”'itan infant“ Sbourring in-s. 5 s5.(2) of the Act includes the mother of

Zﬁfany 1nfant, whether 1t be legltlmate or not."

Hothers and fathers of’ 1lleg1t1mate children are not usually

: regarded by the 1law in the same. llght. Though the common law descrlbed

an 1lleglt1mate ch11d as 'flllus nulllus' and literally, thlS meant

"*.ff;that ho was the ch11d of no one, the law regarded such a child as having
“=f:no legal father but not as hav1ng no legal mother. In In re M., An
]Infant, (1955) 2 Q.B. 479, Dennlng, L.Ji said, at P. h88 " eeessthe

."f'law owaqgland has from.tlme 1mmemor1al lookeﬁ upon a bastard as the

L

. child of“noboﬂy,_that.is'to.saj,wae_the child of no known bbd&lekeegt‘

its mothers The father is too uncertain a'figure for the law to take

any cognizance of him except that it will make him payffor the child's

_maintenance if it can find oﬁt who he is. The law recognizes no rights
_ih him in regard to the child, whereas the mother has several rights.....
" waseecasseeiThe truth'is that the law does not recognize the natural

father at all."

' Because the natural father'is net recognized, it ie necessary
in various statutes, by definition or otherwise, to say so expressly

when it is intended that the term "father' should include the natural

father. This is not so in the case of "mother". Though there is

authority that, like ‘'¢child"; '"father" and "parent", '"mother' prima

 facie means lawful mother, one does not usually find “mother" being

defined to include natural mother. For instance, in the Adoption

 Aet, 1950, which was under consideration in In re M., An Infant (supra)
" and which embraced illegitimate children, the term ‘'father" was defined

- to include a natural father but "mother" was not defined. Yet there was

no doubt that "mother' in the Act referred to the mother of both

legitimate and illegitimate children. In the amendment tu the Fatal

Accidents Law (Cap. 125) to which reference has already been made, it

s provided that:.-".,;...ﬁ........ in .deducing any relationship which

under the provisions of this Law is included within the meaning of the

expression 'parent’ ana ‘cniia‘ any illegitimate person shall ve treated

as being, or as having been, the legitimate offspring of hie mother and
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reputed father.” There is no question here of "reputed" or "natural
mother. It is of interesf to obéerve here that in spite of the prima
facie meaning of "“'parent®, a mother is, without definition, regarded
as thé pareﬁt of her illegitimate child for the purposez of the
Adoption Act, 1950 (U.X.) while the natural father is not. This is

evident .from reading the arguments and judgments in In re M; An

Infant (supra). At p. 491 of the report of that case in (1955) 2 Q.B.

Birkett, L.J. quotes the following passage from Clarke Hall and Morrison
on Children (ch.edn.) p.'433: "Primarily 'parent' means a légitimaée
father 6f-mother and does not (apart from'sta%ute) include the ﬁatural
fdther of an illégitimate Childeseseecarsessesceses The mother of an
illegitimate child is its parent and for the purposes of the Adoption

Act she is its only parent." In my view, the reason for the recognition

'given the mother is that there is no uncertainty about a mother's

idenfity.‘ It follows from what I have endeavoured to indi@ate that
"mother" in a statute is capable of meaning the mother of an illegitimate
'child if the context in which it is uséd permits it.

| In my opinion, it will -not offend againSt any principle or
rule of construction or any binding authority if, in construing the
provisions of Law 69 of 1956, "mother" is given its ordinary meaning
where that meaning is not restricted by the context in which it occurs.'
fhis accords with the view of Bennett, J. in In re A, S. v.A. (supra),
which view was not criticized either in In re M, An Infant (supra)
or in In re C.T. (An Infant) (supra), in both of which reference was’
made to his decision. - The provisions which Bennett, J. construed are
identical in terms with those of s. 4(2) of Law 69 of 1956, There is
no reason here to restrict the meaning of fmothér”. Accordingly, if it
were necessary, I would hold that this provision empowers a mother to
appoint a guardian for her illegitimate child by deed or will.,

What of ss. (1) and (3) of s. 7 which are under consideration

in this appeal? fs there anything in the context of ss. (1) to restrict

the meaning of “mother"? I do not think there is. The words ‘'father"
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their prima facie meaning of lawful father and lawful parents respectively.
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The presence of these words would not, however, affect the efficacy
of the provisions of the:subsection on a mother's application for
cuétody of her illegitimate child. A mother may seek custody of such
a child from éome'person other than the child's natural father, and
this is not uncommon in this. Country. If she did, the reference to
"father" would not arise. If she sought custody from the natural
father he woula be in no better position legaliy than a stranger.

The Court could not hear him in the capacityvof father or parent and
. could make no order in his favour in either capacity. There would,
however;*be rothing to prevent the Courtlheajing~him,‘as it would any
‘stranger, on the-general questibﬂ of the welfare of the child. The
mother's conduct as the child's parent would, as the subsection provides,
also be relevant., It is to be observed that none of the.difficulties
to which Roxburgh, J. referred in In re C.T. (an-Infant) would arise
on this interpretation of the provision. And the decision in In ré
A, S'v A (supra) shows that there is nothing wrong in principle with
‘the law having a limited application to illegitimate children.

dhat of ss. (3) of s. 7? This empowers the Court to make an
order for maintenance.against the child's father. This is the sole
purpose of the subsection. Any order fér maintenance must be madé
against the father. But 'father'" here means lawful father. This
limits the application of the subsection to legitimate children and
so restricts the meaning of "mother". No order may, therefore, be
made under this provision for maintenance of an illegitimate child.
In my judgment, the answers to the questions posed at the

commencement of this judgment are: (a) Yes, an ord:r forjcustody of
an illegitimate child may be made under ss. (1) of s. 7 of Law 69 of
1956 upon the application of the child's mother; (b) No, an order for
maintenance may ndt be made under ss. (3) against the natural father of
the child. The Master, therefore, had jurisdiction to make an order
for custody but nét for maintenance. I would allow the appeal in
part and remit the hatter to the Master t; hear the apﬁlicatiqn for
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