O JAMAICA -

IN THE ‘COURT ‘OF ‘APPEAL

SUPREME COURT CIVIL APPEAL #22/87 =

COR: ~ The Hon. Mr, Justice Carey, J.A, - = ,//”M
J.A.

The Hon, Mr. Justice Campbell, d.A. . T _.\\\ e
The Hon. Mr. Justice Downer, d.A. (Agy . . = = N
BETWEEN FIRST LIFE INSURANCE CC. LTD. 4+h.DEFENDANT/ASPELLANT
A N D ADPROPRIATL TECHNOLOSY LTD." . - 5th DEFENDANT/APPELLANT
AN D LIFE OF JAWAICA LT0. '___;-}f'_’ ;-féfh"DEFENDANT/APPELLANT

AN D NEVILLE SHITH o PLAINTIFF/RESPOMDENT

Hugh Small, ¢.C;, Sfeph@n *hsf“r & Arthur Homa1+on for appeilan:s

R.NJA. Henrigues,® Q.C., & Dennis Morrison for responden+ -

. 27th, 28%h April & 14+h May, 1987
CAREY, J.A.:

We dismissed +his-éppeél'wi?5:COsfgffd The résponaén? on 
28th April, but promised to rédu¢é cuE reasons 1o wri+ing;" Th:§'i§”in |
Fulfilment of that promise. Ey:his ﬁf?%-da%ed 27th Oc+0berpl1986;ﬁfﬁé:-
respondent (the plaintiff) c{éimed”as fc:»l'!'.'ow's?j | |

o The Plaintiff's ciaaﬂ is agaznsT “the F:rsT named '
Defendant for:- . . . .

a) Specific performance of an Agreement in writing made
~on June 9, 1980 whereby The Defendant agreed o sel!
"o the Plaintiff all *he parcels of lanhd known as _
- "Chancery Hall and Forrest Hitls registered at Volume

1054 Folio 665 and Volume 479 Folio 4 -and Volume 666
Folio 49 of the Regxs1°r Book of T:Ties for The sum of
f'$500 000.00, ' E R

" b) Further and/or aT+érﬁéffveiY[damages for bﬁea:h Qf1¢ohu'
+ tract in addition o or in tieu of specific performance.




ey An"injunction fo restrain the First. nated defendant 1o
. from dissipating or disposing of his assets or any
'“of +them until trial of “the - action herein. " 1

2. "The"PialhTYff?s'CTéih'rs’aga}h§+ the Defendantsifor v
oo w0an Order to have a transfer registered on November 6,
1985 from the first ramed defendsnt to The fifth named
s defendan+ seT 351de on The grounds of fraud

= The Dlolnfiff s c%azm is agatnsf the' second ?hird
fourth, Fitth and sixth named defendants: for: oamaces

_{for consps racy to procure s breach of contract and _
for damages for wrongfully procuring Fhe samed e

o

fAh'thuhCTsoh'?o réstrain fthe' fourth, £ ¥th ‘and sixth::

named defendants by their directors, officers, servants

and/or agents 'or affiliates from scl!mgy Fransterring.

...or in.any other way d:sp051ng of or incumbering those

parcels of land knowh as Chancery Hal{ Piantation ang’ -

-Forrest Hills registared at Volume 1054 Folio 663,

Volume 479 Folis 4 and Volumé 666 Fo{zo a9 untif the
-.ﬁsTrl al of he acflon

B =

” Oﬁ*fhe 27fhfFebﬁuary”ias+ holfe Ja by.an order of The+ da+e;
granfed an Tntérlocutory injunction: in nbrms of: paraqraph 4 of The.
endorsemenf*on the writ; to %he:pla1n?1ff ~This oppeai rsgfakun-gga;néf_tz
that order b?“fhé”fgurfhy=fiffhiahﬁ.sixfh.delendan+s;~onaa.humberidf ."
familiar grounds, ¥iz,,: There was no trizble: ‘issue. be?ween The parfles
(grounds T and 2)% "damages would be -an adequaTe remedy; (ground 3.+
balance of ‘convenisnce faytin favour of the appetian?s (qrounds 4, 5 & 6)

“OAs o the First Two:gnquﬂds;_mrw Smal{:who:anflally soggﬁfxfo?;
support fhém was cons?rained-f5 écknow!edge~+he fufilify.of:#haf course. .
Paragraphs 2z wnd 3inithe endorsemcn; ex, #acnc rasseu SGFIOU: alieaaflons

of "fraud aga;nsTjTheﬂappeidanfsq. Tﬁr affxdav:f of Tre resoondenT f;'ed ln

“support ot The éppWTcaTion;idr;wniuncg;on;amgt}fi@gTﬁhgf pos;"i'__l_O_I'}__a T s,

“hot, Tin myiVien; necessary 16 detaiil, the contents @fjfhaT_gffiﬁani,;bUfﬁé

summary of the allegations, which the appell lants '..;'n .-l'heir' affidaviﬁ“s An

" rebuttal, ‘did deny, should sufflce so a8, fo enab!e an.. snfelilgen; apprecea--

tion "of ‘the 'i ssues which arise oﬂ-*he(appeals_,,__;ﬁ;,u: 

"-Sdmeﬁfiméﬂin-JQBO?aThé“respbhdénf-(fhegplainffffJ enferedﬁinfo.an

'””aoreeﬂcnf with the Tst defendanT Donaid FiTZwR|+son ?o purchaao a number of

parcels of land known as Chancery Hall Pianfc+|on and Fortest HI!!S for




$500,000.00. -Proviston wag mads .in that agreement for the payment of &
deposit of $15;OO0.00 and for bfhef:paymenfs by”a’dafé_cerfain which,
together with the deposit, represenfed_approximafe!y one half of the fotal
purchase pfiéé.- The piainfiff_duly'paidy_in fofai,f$260,000.00 prior to
that date. The 1st defendant never Took any steps to compiete the sale
al+hough.The.p!ainfiff_expressed'himseif as being ready, wiliing and able
o comple%e paymenf,.and 1ndééd Fitz-Ritson purporféd +o sell and trans-
ter the parcels he had agreed to setl to the respondent to the 5th
detendant (an'éﬁbelféh¥3'ﬁﬁder a_pohér of sale purportedly exercisad by
the BEd;deféndéﬁf f%ﬁe mdrfgégors'o¥'+he'propeffy); the alter sgo of The
1st and an defendaH?s. Prior to that pﬂrpprfed sale“énd transfer, the
respondent had been in negotiation with +he fourth and fifth defendants
with respect fo a joint venture +o develop the said lands. The &th
defendant (the 3rd appellant) through its. attorney-at-law was. aware of the
agreement for sale- between the plaintiff and first defendant and The'joinf_
venture discussions. The affidavit discloses that the 2nd, 3rd, 4th, 3th
and 6th defendanisbeing well aware of the circumstances set out, conspired
together to induce the ist defendant to breach the agreement. Thereafter
the sale to the 5th defendant was contrived, and the +ransfer made. The
4th and -6th defendants (the 1st and 3rd appei lants) advanced the sum of
$1.2M by way of a loan fo enable the sale To take place.

There was another fact which, although it tormed no part of the
plainfiff’s sffidavit, emerged, when The documentary evidence was examined,
and for this | am gréatly indebted to The meticulous. attention to detail of
my brother Campbell J.A. The effect of this material was to show. that there
might really have been no proper exercise of the power of sale by the
mortgagors. Although 2 company called tnternational Investments Limited is
incorporated and registered, of which it is alleged the firsf_and_sgconq_
‘defendants are the principal share-holders and directors, that company is

not endorsed on the registered title as morfgagors. That registration which



e

was carried out by the first and second defendéh?s, was done in the name

of inf@rnafion?i Investment. Comaany L|m1+ed 3. non exnsfenf company CAnd L
as fo Thy latter facf this was confarmed +o us by Mr. Smal!

o Thb concessuon of Mr Smaii shows +haf he aoprec:ufed Derhaps:;_.
betatedly, .that the. ﬁafer;a! prOVidea by The pta:n+1ff in. h:s anqdav:+ ;;xyu|
need nof smount 1o a. prrma facis. cese Whﬁf +he Iaw requrrles is. ihaf

there . should bo a: serlous issue: +o be Trted ln +he sensg ?haT s shouid 3_i,;

not be fnjyoious.Qr?yexafgoqs,~éLorcgQ;p!ock::n Amerxcan:Cyanadeuv._rg -

Ethicon [1975] 1iA1I_E,R§ 5045&?:pgusiO madé fhEs;c}egr when_he-obser?gq;;;ﬁ¥.

WThe use oF such express;ons as: Ea probabxilfy , -;f""“"
‘a prima facie cdse’, cor ‘a sTrong prims facie: case
“UTAsthe contéxt iof The exercisg ot a discretionary
pover to grant an intericcutory ‘injunction:leads To' _
confusionras to theiobiject sought to be achieved by
this form of temporary relief. The court no doubt:
CUrustobe 'satistisdithat the €laim Ts not frivolous or 0 o
vexaticous; in other vords, That there:is a serious
question to'be Fried ™ g R RS A R PR

b f cén now pass To cons;der %h ﬁrgumenT Tth The iearnea guaée B
erred when hm cuncluded Thaf dumagps wou!d no+ be an adequafe rcmedy k-if
was sugobsTed ?HaT even:§?9 in Fhe resul+ +he p!a;nftff ‘succesded in his o
acfion- awagms would be adequaue compensa+1on Mr Henrlfuesn who appearedﬁ
for the p!arn+ ffy po;nTed ou+ ?hmf The ‘case 1nvoived an aoreemen? for ?he .....
sale of Fﬂnc an whzch fraud was betnc “Ifeoed Spec:f:c perforﬂance wasg 'i"he.3
PEasnT:ff’f su:f, noT damages; wn;ch coulc no# Therefore be-an oaeauafe S
remedy,: i'have ne dxff:cut+y fn accepfing Tha?'con?enfion of M, Henriquééi”
as being correct. In the circumstances of'%ﬁé pFé§éh+3¢aSé;féﬁ%hé&gh“%hér"
ptaintiffis claim also sounded }ﬁ'daméaes:'%hé+"éésfbuf 57§5E+;“ahd indeed,
not fﬁé$ﬁfithD5f remedy being souoh+ :'MSEéOVéFQiéV$h "1+ Could be said
thet %ﬁéréfkaf some’ uncerTa:n;y as to wheTher damages prov:dud adcquaTe ‘com-
pensa?lon or the cuesT:on was even{y baiﬁﬂced there was anorher fact Whlchf
the judge was bound to go on ?o‘tonsidefgfviz.P how was the status duo to be
preserved

Whare other factors appear'TO’Be.evenly'baiéhced -

it is a counse! of prudence 1o take such measures
as are calculated to preserve the status quo.”™




per Lord Diplock- in American Cyanamid v. Ethicon.(supra) et page 511.

With respect to the preservation of the status quo, Thare was -
evidénce that the plaintiff was in-possession of the land; “the -subject
matter-of the sale agreement;-under an ekpress‘ferm of the agreement and
he had not bsen dispossessad. Further, zithough théfre was evidence that
some plots had been sold to other parties; there was no evidence that the
plots had been fransferred to these purchasers. The guestion of third
parties’ rights being affected is 'z relevant tactor in-defermining"wﬁefhar,”.
or not an injunction should be granted. For if The ua!ance of hardship
favours Thiﬁﬁ,par?ies then the defgnden wou!d bg en?tfiad-.o succeed.

In the present esppeai, . *he Third pcrflus To whom salas Had been maop, had not
vet obtalinzd a legaé-1n+eres?_wn 1hepra+s_purchasedua;The.hardsh[p To
them woul¢ accordingly be less than that |ikely fo be suffered by The
plaEnTE‘ i The p[ainfiff succeeds +hey would be no worse off Than They
are af prespnf ThAy can hav no bcffnr +1+ln +han the 5+h defvndanf
{the an appnlianf} Thutr vundoru The sTaTus quo would obv:“usly be
preserved it ne o:hcr sales were Dbrﬁ;*ﬂed rafher Than to aliow salec to
ofher persons To Take pEace Thg grant of the gnjuncfapn Qould place ”
furThe sales on hold and achieve %ﬁe ijec+ éf fhslgﬁaﬂffng of Thé
;nJuncfsrn, buf a rrfusal couid not. #.is piain:rfherefore that +he
laarned Judgb could no+ be faLI gc in *he exercise of h{s dlSCF“TIOﬂ To
grant The infer£ocu#qry injunc?iqn,

i, +her§fore, con;¥ude fhaf nong of The_grounds argued beforg
us, disclgsed any_BasIs_whaﬁever'?or our in+erferenpe, ”Fpr Those reasons
| copﬁurred_?ﬁhhojding that +he appeal should be dismissed with cosTs to

the respondent.



CAMPBELL J ., AL

= '”f'Thé“appéitan+s wefé*by7drdéf56%:W6§Féif..madeﬁ63527+h'FébFﬁéfy;'
1987 restrainéd from séTi?ﬁg,.+raﬁ§féffing'of-fﬁ“ahy*éfhéf7géy*d}gbbs;ﬁg.bfv
or incumbering parcels of fand knbwﬁ'éé'"CHEnCQrVTHSE!’ﬁ{anféffbh"z”‘”m G
(hereafter called the property) pending the trial of a suit commenced by =
Writ issued by the respondent on=27+5*bc%cbéé;figsé;“:‘““”
”“TTﬁé‘éui+3was*commeﬁééd-ﬁy'fﬁé'fééﬁdhdéhf aéafﬁéf'Dénétdﬁ.iﬁﬂ‘:i
Fitz-Ritson, Jennifer Messado, |nternational Investments Limited, First =
Life Insuranté“CbﬁpanV”LimTTQd,“Apprépf?éfé Teéhhb:ogy.Lfmfféa.and?tf¥e*cf’
Jamaica as Tst, 2nd, 3rd, 4th, 5th, and 6+h*defendanf§-ﬁésﬁéé+iveiy;5‘“ ”
The Writ inter alia claimed specific performance of a contraet

of sale dated June 9, 1980 exécuted befwoen the 1ot deféndant and the ©

respondent covering the property, ‘an order against 2!l ‘the deferdants $hat
registered transfer of- the propef?y'dé%é@'Né@émber'ﬁ,519853f%5m7?hé{15$:““:7
defendant to the Sth defendant be set aside on the ground ot fraud and sk
injunction against the 4th, S5th snd 6th défendants restraining them from
se!ling'dr”oTherWTse*+ransfefking or Tncumbéfihg*+he"p?dpéﬁf§*uh??!'THé
trial of the sui+. - |

i iBefore the 1ea%ned'friei‘gucgé*a§'+hé~heaéing'6%*+he'SamH¢né"-'
for “the laterfocutory Injunction were affidavits by the respondent and by
the 2nd-defendant on behalf ‘of ‘herselt, heﬁifafherf%he-rsfldéféndéh?;*éhdi*5
the 3rd defendant of which she is a director. There were also affidavide ™"
by ‘or ‘on'behatf of the 4th and 5th- defendants who ‘are two 5fffhé'appeilan+s
herein. e .

7 The affidavit evidence together with the exhibits disclossd | =
indisputably that the respondent and the 1s+t défendanffhéd~en+éred*7nfo*é*i~
contract of sale of the property on’Juns 9, 1980, The material ferms of
this-contract were ' that the respoﬁden+’was1+ofp§y $250,QQO.QQ_3n;¢én¢erfaswg
therein stated by 3¢th June, 1981 and the bafaﬁéei¢f:$2so;000;dof5n'“’
comptetion date ‘namely 3tst March, 1982.  ‘He was to be put in possession of

The property “on 315t March, 1981.  The 1st defendent was to exeéute’ -
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agreements by June 1981 with persons who had previously paid deposits
towards The purchase of lots In The property for the refund To“+hém;by'
the 1sT defendanf.of Their.deposi?s,_?he st defendant was aiéo
;respon51ble fcr dusrharglng incumbrances on the proper?y c+her than .
-:ncumbrances ln The form of "condi ?1ons of approvel™ of the Kingston

and ?a:nf‘ﬁpgrew Corporation on the Subdivisicn P}an of "Chancery Hajj
Heigﬁfé;;a¥fixedujo_fhe contract of sale. The respondent duly paid @
+o?a|wsum:qf”$2603000900 and wag-let Invo possession.on.3ist March, 1981,
The affldava? further disciossd That f“om abOUT Cctober, 1983 the .
respondenf was. in.negotiations with The first Two appellants with a view
To_q.JpJnT'venTure_w|Th_;n§m:ror the development of the property. During
the currén#y:of these negotiations the respondent with the knowledge of
fhé énd4gefeq¢aQT quained.a commitment in March 1984, for -an advance to
him by th,WophershBah&qua;amgica in.*the sum of $240,000.00 being the..
balénce_of_fhe purchase price, to complete The sale.

L .On the 6th day of November, 1985 the estaté and inferest of
the 1st.. defencanx in The prope"‘y was transferred to the 4th defendant/
appelfant by the 3rd defendant purportedly under powers of sale contained
in morfgage transver No. ZD46CZ n %bin the namé of the 3rcd defendant, but
rather. in the.name of the "internzticnza! Investment Company Limited." This
mortgage. was. purportecly.executedon 147h November, 1674 end registered some.
ten months: later.

N BeTore 43, Moo Smell correctly submitted that in the absence of
the erTTen Judgment of tizite J. which was short and in any casg, as stated
by him, raised no point of law, we could properly determine. from the
affidavits and documents before The court, whether the learned . judge had -
correctly.applied the acceprec principles steted inter aliz in

American . Cyanamld Cc. Ve Etricon L+d 1972 1 AlT &R, 504 in making The .

order fcr.interiocutory injunction. .
. The affidavit evidence in.my view clearly showed friable issues
in that firstly the respondent was impliedly alieging;fﬁat fhére was fraud

in the manner of the Transfer of the property to- the 5th defendén?/appellanf



and ?he laTTer was 2 parfy To Thﬂ fraud.: The %trsT Two appeilan?s denled :;
They were pdthes ?o any consplracy from wh:ch frgud coqu be lnferred o
or that *hey were p1r+|es To anv COﬂSptiCV wha+soever.: Secondiy, The o
respondenf was !mnl:eciy ai!eglng Thaf The purnor?ed Trcnsfer.by fhe prd .
defendanT under Dowers of soie as 2 morTmoaee of Tha esfafe and 1nfer@sf
of The 1s+ dcfendanf To ?he 5+h cefendanf/appmi!anf was a COHTF!VPHCG Tc
conceal The f?CT +ha+ Th %hc kncwieoge cf ?he 5+h defencﬁnT/appclianT :T
was in realiTy The lsf cefend nf who was efbeTlﬂG The %ransfur To The ' _'u
said th dﬁfendanT/apnclEan? SO fo ovcrreachec +he lnferesf of +he o
responden? because +he Srd defendanT was in reoilTy The al?er ego of The |
1st defendan? Thcse ailegaflons were denled by The f1rs+ Two apsellanfs .
as wel! as’ by Tﬁe leST +nree defcndanfs who relaed on *he affidaV|+ B
swornto by +he 2nd defendﬁnT fcr herseif and as agent for The 1s+ and Srd  ;.
defendanf | | o o R

Therc”was.ln.oddiflon, The observaf;on mﬁde by uslfhaf przma. . .
facie ahere‘was no.excrc1se of The pcwers of sale because The 3rd cefendan?z
wWas nof +he reg;sTerec ﬁcrfcﬁgee and The regicfered morTgagee was a non—‘.“
exas?en? person because There was no lncorporﬁfec company hav1ng ThaT _.

in ?he |tgh$ of ahe rbove maTTers, Mr. SmQIl properiy sTafed
that he.woulﬂ ncT proceco furThcr ws%h hlS 5ubm:ssxﬁn ?ha? Tne infertocufory
:nJuncfaon ouchf nof To hove been granfed based on +he ground +ha+ The T
aff:davn+s ws%h suppor+|ng 60cumen*s dsd nof dtsc!ose Triable issugs.

| Mr. Smaif howchr, submt#?ed ?haf even .tf The ev;dence before ;

the 1earned Judge dad dssclose Trlable ISSUQS he ough? no? To have ordered
the in%er!ocufory anuncflon becaUSG The baicnce of convenlence we;ghed in lJ.
favour of The appelianfs.. Thts was so, he sa:d because f:rsfty The c  ij. 
respondenT was merely & purchaser in possessnon WIThOBT a regtsfered i:. )
lnferes+ Second]y, s:ncc hls confracT of sate couid noT be comple?ed:

wa+hou? a d;scharge of +he mor%gage in favour of The 3rd defendan? a

cour+ wou!d o? crdcr spec:f;c performanCe |n fawour of The respondenf bu+
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would rather leave him to his remedy for breach of contract against the
st defendant. On' the oTher hand, he submitted, the 5th defendant was the
regisTered'éQher. The 5+h defendant was prima facie enT:TEed to fhe
proTechbﬁﬁ&fffﬁé-Regisfra?ion cf TTTies‘ACT. Thirdty, the status quo
which ought o hélé-beéh;congfdéfed by'fhé'fearned judge in applyihg.Thérﬂ
balance of convenience ortnCirIe was that exasf;ng |mmed|a?ely precedlng
the issue of The wrt% Thus consudereu, it was the sTa?us of The STh '
defendanf/appe!lanf as a reglsfered owner which was relevanf and oughf
to hé@e béehﬁpresérVed:pendtng Trlal.' Four?hly, the properfy be:ng
commercfél‘in'nafuré fn?ended by The respondenf To be develioped for_sale,
damages woul ¢ iﬁ any case be nn'adéouéfé remedy. |

To the contrary Mr. Henrtques submitted that haVIng regard %o '
the ciasm of the respondenT and the rei:efs sough? i+ was manifest fha? |
he was asking the courf Tf fraud was esrabi|shed To set aside the
transfer to The 5+h defendunf/appellanf and thereatterto granf him the
rel lef of QpeC1f|c performance. The uses of land even in the case of
commiercial fﬁnd are dlverse and The respondenf had conTended in his
affgdéVi+’+ha+ he wou!d suffer Erreparable damage if +he appe]lanTs were
to continue dfspbéihg o% Thé prdber+y.in +he manner.discicééd 59 him in
his afo}ééaid'af%idaviT..:This averment was'hbf controverted. |

in my View the sTaTus quo which the learned Tria| judge
properly should cons:der and which he correcf!y cons:dered was that which
ex1s+ed 1mmedta+aiy before +he 1mpucned fransfbr on &th November 1985,
It is +h|= Transfer wh:ch is alleoed To be v:TiaTed by fraud which fraud
if proved wou!d voad ?he Transf&r; For The cour? to have cons:dered The
STaTus quo as Tha+ exst:nq :mmediafeiy prior To fhe issue of The writ
and in’ consaquence conclude Thaf fT is Thaf status quo which oughT To be
preserved pend;ng Tflai and Thus refuse The order, would enabie +he
appelian?s ?c conflnue +he|r dssposuf;ons of the properfy to bona fide
purchasers Thus compticafxng The §1+ua+son should The responden+ ulfsmafely |
succeed in esfabitshtng fraud The endorsemen+ on. +h¢ wrsf reveal&d THaT

The respcndenf whrie ciﬁlm:ng spec;flc performance aoa;nsf has vendor was

in addiTnon and tc provide = basis for Thic retief, seek;mg an order seTT:ng



FRR T
aside the transfer by his venddr fo'fhé'5%h deféhdanf/appéliéhf'én'+he
ground of fraud, and pending the ﬁefefmiﬁa+ibn'§f-fhis lattor claim,
he seeks +he inferiocufory order aoainsT The aforesatd STh defenoan?/
appelianT The granf of *he order ensured Tha+ The resgondenf's |
1nd|spu+ab|e r;ghfs which existed prlor o The~?ransféfﬁ$bffhéﬂﬁ+H .J"ﬁ:.
defendanf/a;pe]!an? are no+ IFFG?FIEngiy IosT by The conducT of The
5th defehdanT/appe!lanT pendinﬁ The Trlal On fhe ofher hand +he rlghTs o
of the 5th defenoanf/apge!lan#;_(f ylndicafed at 1he Trtaigwouldlmereiy
have been suspended and any ioss-su*fe%éd-conséquehffqh This sUspensidn
would be a matter of demages under #he respohdenffs'underTaking. The

balance of conveniznce was thus clearly in favour of the respondent.

The submission by Mr. Small that damages in any case would ba an adequafe_ﬁgf

remedy ‘overlooks the fact Thaf fraud.is 1nvo|ved An my opinlon lT IS
|nconce|vab[e that a court of equefy, eXCepf perhapsAT; excepflonall )
circumstences, difficuly to env1sage,:w0uld-confgrm_a”ﬁrauﬁuienf fransfer
between 2 vendor and a subsequenf-purcﬁasér“whefher directly or through
some fraudulent device, thereby reiegafinézé'pribr purchaser to his rehédy o
of damages against his vendor. [n-any case 2 triable issue raised by the
respondent in this case is That there is a fraudulent fransfer TNVOEVing'
the 1st defendant, the 3rd defendant as the alter ego of the 1st defendant
and the 5th defendant/appeliant. :ACCOrdihgiy; whether on-ofhér grounds -
the court would, notwithstanding its Séffing aside the transfer to the

5th defendant/appel lant as fraudulent, refuse the respondent specific .
performance on the ground That damages is an adequate remedy, was. not

the relevant issug before the learned tiial judge. The interlocutory
injunction sought was not against the vendor but rether against an
altegedly fraudulent subsequent purchaser against whom the question of
damages versus specific performances ddes nd+ arigse. The issue was

whether a purchaser under an alieged'fraddﬂlenf transter should 2s against
a previous undispufed bona fide-purchaéer,fbe restrained from exercising

rights under his purchase pending trial,
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In m{ viéw the Ieérned frial.judge phdpériy e#ercised his: B
discrefion-in copformi%y wi?ﬁzesfab{fshed.pbiﬁcipies in granfing the order
of inferfééuféry injuhcfion.”_ |

1T is for the above ressons thet L.concurred in the order

made on April 28, 1987 dismissiﬁg the appeal.

DOWNER J.A. (AG,)

| agree wiTth the reasons given by Carey & Campbell JJ.A. for. ..

dismissing The appeai.




